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ment, That the Plaintiff. was excommunicated foz 


judicium, &c. nberted the Identity of the Puerto, Se. mi ei 108 
And upon Demurrer this Plea was held ul. nieren 


7:41 5.7 Excommunication krom the Judges Delegates. - 
* the Certificate under Seal, witneſſing the Bxepmmunication, and 
then pray Judgment, , r c . 0 
2. The Plea ſhould have been concluded ths x ſuper quo (the De- 
fendant) petit quodloguela pred remantat find dir) and not 77 apa 
um de breve; becauſe admitting the Plea to be true, the Writ is not 
abated ; for the Plaigtiff may be abſolved from the Excomm vcommunicati- 
on, and have a Re- attachment upon the ſame Origitzal, and exam 
+ uponſurh a Plea. the Jadgment i is, quod eat inde. 10. 523d 
Ce. Lit, 128. 3. The Excommunication is = pleaded ſub pede fails, 
3 Lev: 333. mut he lo pleadadaakes. che, Wait had lag gt of: the farbe 
Court in hich the ;Exeommunicatioh was Bn r e BY 
uo er 8 g a Record in zope Hurt which remains as 3 in g 
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Northampton f. b Dl againſt an Adminiftratrir, the pleaden 
in Abatement, That a Mil was made, and 

an Infant was conſtituted Erecutoz, and that Adminiſtration wag 
granted to her during the Pinozſty of the ſald Executoz, unde ex 
quo the Plaintiff vid not ſue the 8 as Adminiſtratri, du- 
rante minori ætate, petit judicium de To 
The Plafntiff demurred Specially, \and. ſhewed fo2 Cauſe that the 
Defendant had not concluded her Plea well fo2 want of an Averment, 
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fenvant imparled Generally, and then pleaded in 

Abatement: at befoze the Acton byotight the was married, and that 
her pusband was living, aud becauſe he is not named, petit judici- 
um ſi ipſa ad actionem przd* reſpondere debeat. 
* The. Plaintiff replied, That he declared in this Anton againtt the 
Defendant, &c. and that ſhe Imparled ' Generally, and fo2 that a 
Plea in Abatement. is not to be allowed after ſuch an Imparlance, 
he demurred-to this Plea. 

"The Defendant joinen in Demurter, and the Tuvgment 1 
That che ſhould anſwer over. berauſe a Plea in ton is no 
oy MY l imparlance. 1885 186. 1 
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| Craſt..-animarum, and upon two Nichils* retomed- the 
Plaine prays Execution, &c. fo2 the laid, 1000 J. Per ipſum Re- 
juxta formam Recuperationis præd'. 

Che Defendants pleaded in Abatement, That the S. fa. was Teſte 
24 Otobris, and retonable Craft animarum, which is the 34 Day of _ 
November; ſo that there was not fifteen Days between the Teſte 
and Retorn; and upon 'Demurter. it was held tg, be good enough, 


fo? : by the 'Statute 17. Car. 1. tis -Enatted, That Writs and Pro- 
ceſſes in perſonal Actions, and having Day from Tres Mich. to 


animarum "ſhall be good, though * are not fifteen TY "RY 
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in Abatement, That 
her pusband died Inteſtate, (but did not ſay in what Dioceſe) and 
that he had Bona ,notabiliz in (ſeveral Wondes, (but did not ſay in 
which) and that the Dean and Chapter of Canterbury (upon the Su⸗ 
ſpenſion of the 0s om ranked AAminiſtration to her, ſo that 
the * be ſued as Adminiſtratrir, and not as Exetutrix; and 


adicium de Breyis . 8 
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 Gttiterby ry otherwiſe the Aymitnffttatfon s not well Prang 
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befo2e this Adminiſtratton' was granted tu het 0 80 iv 

1 the bs anus Adminiſtration ſhail not purge th re foes 

5 Rep. 25 b. Read's Cafe was cited. l 

Style 3 i Us was, 2 Special Verdict in Debt againſt an Eren de fon tort, 
in which it waswefolved, that 4 St-apger taking Goods into his Poſ- 

p ſeſſion before an Adminiſtration granted, may be charged as an 
Executor de ſon tort;* hut then the Phaiutiff in his Replication Foy 
to alledge him to be ſo, and fo is Hob. „ which was D hy. 
Exetitor, a an Execentor. of . t ple 
that . X. die Inteſtate, e ee 6 6f his Goods 
was granted to anOfher rr “ 

The Plaintiff replied That before tllat AAtiinirzdtöbt was . 
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ting his. Centrale, anp lair: the Pꝛomiſe to pay the Money in 
the 2 5 ith or St; Clement's Dates, in the County or Middleſex. 
he Defendant pleaded in Abatement, Ehat the Piaintiff profe- 
cutep another Trit 2 him foꝛ the ſame Caufe-of Action direfted, 
to the Sheriff ok Wilts, which Was Mill in Foxce, Nen his 
P a, be petitjudidium' de iſto poſteriori brevi. s. 
Ehe Plaintiff in his Replication conkeſſed the Weſt inta Wilt- 
ſhire,'bat avets'that nothing was vone upon it, and that afterwards 
he bꝛought an Attachment or! Avllege aſre#ed ta the Sheriff of 
Hampſhire, 'to\whith the Defenvant appeared, and the Plaintiff 
declared againſt him; and he likewife averred the Replication; & petit 
jadicium, and that the Defendant 5 to the laſt Writ; and 
—_ Demurrer the efenvant had Judgment, becauſe the Adlon be⸗ 
iy in Middleſex, it muſt be intended: that it was founded on a 
& direed to the Shet if of that County ; but the Plaintiff in his 
Replication alſedFiag* that the Appearance was to a CUrit directed 


to the Sheriff ol —— de gad by his own ſhewing ate his | 
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. Ann 1 a * Detnirrtt f + dagen 888, That TY 
it did not appear by epi 
oe 


| ſhould anſwer over, beca! 
| 125 40 0 wolle, tome into Eugland in * 
; dab cotitinite Here foz a while, which amounts to a Licence; o 
=p might come in Tine of Mar, and remain here without Diffurbg 
= then it e ſhalt be pied that be had the e 
; er. 2 5 Na VICK? EF) 
The Serjeant hath cited ſons Books' which 1 have petiiſed' the 
firſt is Maor, 839. and Benloe, 10, but this muſt be a Miſtake? for 
there is nothing | 8 either of thoſe Authors relating to this Matter. 
Ihe next is Dyer, 2. B. which is very little to the purpoſe, for 
tis no more than this, biz. That an Alien may have a perſonal 
f Adion againſt an Engliſhman, if if there .i ir hi o War between the\ tw: 
| Princes ; for then he is . . a — 5 we have the Benefit o 
the Law, which implies, that in ime ar he cannot have 
an Action 3 (ous this Plea was pleaded in Time of War. wt on 
And now the Serjeant according to his uſual Cuſtom, adds a Nota 
of his own, which is, That this = began in Bar, and the Repli- 
cation concluded in Abatement, vig . quod pred as Detendayty ad 
narrationem reſpomdleat. 8 
| As to this Matter the Reader isto F That every plea i is N 
in Bar to the Action, and then it begins thus, , the Defendant 
: dieit quod (the Plaintiff) afionem, G. Habere man deles; and then the 
| Plaintiff replies, quod precludi non Heber, Ge. and. may conclude 
ſometimes to the Countrey, and ſometimes A 1 this manner: [f.*tis an 
Action on the Caſe, then he may ſay. & hoc rat, aft ee 
N judlictium & damna ſua occaſi one premſſorum by. ad ljuclicari. 
At 7281 in Debt, then he concludes his Replication thus, 27%. x 
F petit judicium & debitum ſuum præd una cum damn, ſuis affe dec 
Tentionss debits illiu ſibt adjudicars. 30. 7 
Now if the Plea is not in Ber to the Adion, then i it mul he in 
— Abatement to the VVrit upon which the Action is grounded ; and then 
it uſually. begins thus, vix. petit judicium de 1810 and ends with, the 
17 ihe e 364 et whirl opal 1 1 7 18 
9 if the Action is brought by Bill,” then the Plea. in Abat . 
wy | gins thus, viz. That the Defendant ad the Plesjn Abu 0 
(| ſpondere compelli non dlebet; and concludes, unde petit zullen if he 
ougght to be compelled to anſwer.” e e 279: ms 
hen the Plaintiff, may reply and ſet forth the Special Matter, and 
code his Replication with an Averment, Gr. unde petit judiciune 
| . quod pred” (che Defendant) 4d breve uu, reſpondeat. 
| But tis not always neceſſary to keep exactly to theſe Forms, for 
[1 if e is in Bar, viz., AFioz non, & c. the Replication may be caſſa- 
'' _ which is the 911 in Abatement, and yet it ſhall be g 
= | * ;Sexjeant hath c cited ſome. Encries which Jo not come up to the 
n ; | 9%. N i 
1 5 „As. Reftal, Tit. ect went pats 5 dd Aſton, 11. where che 
. 8 ba 4 Fs 11 16 e that the vn, Pt was an Alien; 
and the pelt in his Replication concluded to. the Countre 
Er . common after a” Plea in Abatemetit, So in Ra 725 
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605. B. the Defendant n his Plea in Bar to an Action of Tra- 
_ paſs, and the Plaintiff concluded his Replication, «de petit judiciue: 
| - _— ſua bs and. her 92 7 dom; ; which is right, and as formal as 

t ought to be, and there! not ima hy the Seriant 
cited that Book. , 1 8 N 4 See t 
- Andall that is faid i in Late ſeck. 198. is, That if an Alien will 

bring an Action, the Defendant m 
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Blainriff was born out of the Allegiance uf the King, & c. and my 
Lord Coke, in his' Comment upon it, tells baz This muſt-be oder 5 


oy je League; for if he ig an Alien Dany, then dhe Deſeñdint 
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The. Defandant pleaded In eden as to Brgot, that he Ww¼as an 
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Sub, de pleaded that he was never ſelſed of the ee e 
rn Slaintif' Baget replied; That he wn ,Ceů D, by BL E. 
anti ſees fotthꝭ the 'Letters Patents, and codtlades us ande 3 
did & quad provedatut (between him and tfie PAH fig 3k 
HM; which is nome than a Cucbhaucu to lic Cann yy 
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amn Jt: Ones 3, 392. 2133 e 1591 3.393 : 1369 33039. © 12 107 £3 

OS * 36-2061 331668 

„oft * n nog 7 Mer neee leid & ei eit dlstnon Thom 1 


ee Mit: vertus Bui &. Pater i. 
| e ee 91 5 W. I. ett e 


* 1 In. 3310] 

is lod} 1 343 8739905, 3 005 nen = 
Lond: f. NDEBIT. ATUS {rite againſt ti Oetenbüntz, 

one of them was outlaw on. 20 00 25500 

And the other pleade e Miſnoſmer in hig Companion uh wg 

otitlawed, viz. that thers are in London two Whitfeid tiaytefs, 

and both Goldſmiths, and that the Whinteiſd Hayttr nnined in CL 
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"0d 9s-70.ehe. ReMuode fine try cþqrein-tp the Dematto 
dank. ed 07 fs 3n Jon ei didw ao om or wth mim bioig Vein 
The Plaintiff replied as to the on-tenure, that the Defenyane; 
- . 0a8{ Tenantof part of cbe Land Demand an Wag to chehatry 
bedemurrst 0 1 40 %% h 99AO 911 101 vad Mttf, Ito bns. 
This Plea conſiſted of two Parts, ix. * 

G 4. Thot the Dafendant was moe Tehand 66 partpoftthenLand. t 

: ape the-Domandatitentexed/on: the Uther part bur ,ovilh” 
ASCE gde emen the Derbatidast, objected. 
That the aa taken altogether! mas intaaſiſtent; '11?iBucaulel the 
——ů— that be: deere cher e of:oned1parend the: 
LAW. tnbicyiheing-a-Nepative,; that he N Denen 
ber ard; -and chat dad b mmedtnt ee -oontradiited! by; 
ent Paragraph, bene herfetalfazths? 
ed into the other part; for if that is true, then Detenvant cod 
. nat. he Tenant of it — — . tit, A r e e 
I muſt confeſs this is a formal Objection raiſed upon a very nice 


Implication z butibecauſe it w va$1nof, aegarged by the, Coupe, ſhall 


take * farthbr noticedf * = 
en hetells us, Th a is ant, becatiſe in the 
— of it the Terant IT it abate as to ts io 
on-tenure, and afterwards he would have the whole abated by En- 
tryz: f:-f0(16 the Lan, viz if jſtcentertiuto' part, (cht it muſt 
— foz the whole. Po ant Tad: 70 30 
But this is by Jap Iicatian mf e e e ange 
the. | — rogues ner Seryent) fer theDoteud 
pray: that the Writi my de aha td wn) for! 


bolc itz an ,⁵]Ʒ œ m NE ſorho Year Books rt tited 
2836 H 6. Ur. but Ii can findno-ſach? Year tm Fah- The 4 
5. 4. 165 100 mei findus 4 Puli im thin (Years | 
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0 — — 8 — piead · 
The Books cited to prove this are, Raſtal, Venire, plac. 1. &- 361. 

I cannot imagine what the Serfragt means by this, for there is no 


ſoph>Filſe in Raſtal. 
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The next is 21 H. 6. 4 but he doth not ſay i in what Folio, and 
3 Ane lac. 30. is nothing to the purpoſe. 
3 | by Diraycott 
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Tempeſt Hill. 11 Will. III. Rt. 314. 5d vnde, 


ſhe was waived, &c. unde petit judiciut F 
The Demandant replied, That Ge Inder his brevis originalis, 


upon which the Putlawzy was pzono , ved at Stanley. 
Oxfordſhire, and traverſey that ths n he 25 NG W 
And upon Demurrer it was inſifted on the behalf of the Tenant, ; Inſt. o. 

That though the Outlaw kon this Reaſon night del os; ver 
tes not void; noz ſo much as voibabls:bat by Mut & Crro?, o: 
hp;theJFlea of the Party an the Rolt trfeit, ſhrcjopprating i Guſto⸗ 
upon the Capias dtlagatumg uhich he: han nat dong. nu 2 1. 

z Wut the Dutlawn being a Juvgment!m am, and te mat 
 berovenſed-in, a-proper: Manner, that: is, yang of thalecnapgiabavee 
winttoned, and hell never br tet aſine by Den eallateral 
ein ene on dee eioogory endl n n ae % dne: 
Ihen dome Grteptions were eaten watt d 0600 n en 
Kanne in e alledyed; Ehe Denmadontowos impliaved:by fi- 

ame of Jane Draycote tunc nuper of Loſcoe, but that the Mon - 
tung ſhould be:amifteds 1! Yor een 31693 eee NI. 0172 
eie eee -0Pfupertinons (Uo? that Dbjeftion dung nat 
allowed. . — 264 ' 00259 - 

ms HadmotaverreUThat gane Draycnteʒ nh ut - 
lawed, and the nol Demand ante mas one and the ts IQ vt C1. 15. 202 

But it was anſwered and reſoldad, Chat the dank ha bing 

ſet fozth, that prachicta Jans ougbt not to b an reνα fe that ſhi 

was imptraded per vomen ah Praycote; d and then Iſheming dat 
pradige : aba was: Waiven,: that the participle Præd icta was alitiact 
ent ent pf the Wentity af ede Merton. . Wau Ni bobgolq 

3. That the Dutlawzp ought to be pleaden ſob pedo ſigiil hic is | 

true, if-it;ihap deen in another Court; bud it Deing in chem Cart 
from ſuhich it -ppoceeded;- thert ig no occaſion of-picaditgrat ſud pede 1 þ2 
fell ;- and is the'(dtt was quaſbed !! yer 1H5moedA ni 154019 
The erjeant hath added 4 Note:ofibis dum, vis. Chain Writ H. 5. ca. 5. 
Een Wards ne wee e eee ce ene . 
dition and Dwelling of the Party ſhould be inſerten ; and ghet#fo19 
when; yo:expeſs the Quality 47 Degrie'vethe)Perſdn,yotr n hüt £22 + > 
ſay.nuper Ar but it muſt be det foꝛthias tis, die iniptioayionss bet vis 3 
but tis⸗ other wile where van / mention the Dvvelling/ feu 
may ſay nupet of ſuch a Plate, beeauſe Men uten cine 4heiv n 


_biratien$:; ett ee e t bo ee ons ee 70 1 
of noi 511 yo ad bas mis d yen len zasmabul 
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This — to it 2 very lender Reaſon for tos. a Diſtind ion. 
and the contrary is the e true; for Men change their Qualities 


oftner than they * oh abitations.; n ſy to ſet forth 
4 wobere a Man elles mpetrarioni? 1 c. a3 tis to ſhew 


whether be was a Kai ht oe Achat, Timex Haas 
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ting? OY in enen an 30} Cd nag 
ſon 4. E IF? Met 1 1806. Ing 91ich broIxQ 
. Aal & 1333-392 oY 10 21539 $07 nen em Bout 2! n. C2 naqu On. 
| York 11 W ESPNS 80h aſi; #1t9260!Deforiduſits: ! © 211902 30 
> .::532 an of wem Peau the Genet aß Aue ag ce pave # aid 
as to the atrudur they plead in Bar3!'That'the daa Nan 
Ation. &c. again&ex0-6firh# ther Detendants and the 
ſame: Treffiv6s, und they coneluv}"hets Plea! In Bär; mice 
helt/tli;\vpevanſe allahriveoﬆ. the Defendants hav: 'pleaved' an Axton 
vepending againft:two:of:thern;" and fit nothing do the thitv'y 554 
12 the Matter it ſelf was properly pleadable in Abatement 
Bar, _ the*Difeiwants: having begun and conceded their 
Plea'i1'Bat; the Huvgment was züsd the Plaintiff) recuperev/dain- 
esd 3392 3099 +,50210.1 393 dun nin; $1 8 
And to pzove that Judgment final wall be gtven upon 4 pieg in 
| — 3 ſubjetX Pattir ts umz im Abatement, tele Cates 
0 ere cite | main 
Cro. Eliz. . A Mam was bound in 16 DVligation tbd dre Herſonb and 
202. Sid. 89. two of them bring am Action of Debt g the Defendant pleaded in Bur, 
that he became bound to theſe ta and to anotlier: This is Matte 
in Abatement only, but yet Judgment f mal was given. 
1 Med. 239. Sd where Debt was brought againſt an Exrentor. the Deſenqant 
”” pleated: 1 Be that he was Adiiniftiator 5 this: ſhould have Been 
pleaded in Abatement, but being in Bax: the: Plinciff'had Fe dent 
recuperet debibum, G e eee eee ee 26g 
Prat. Reg. ** Style im his Prattical\ Rg fer tells us That's Plea which is pr 0 
241. ly in Bar may be plesded b way of Abatement; and ithat Which is 
proper in 1 may v leaded in Bar; but he ſay this doth 
not 3 In tall Caſes ** 1 think it holds in very ew. For if it 
ſpould be allowed, it would certainly introduce'd Lyn Diſorder in 
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. Pleading 68,6423 kn en e 207 39 nee 016 107906. 

i 1nf. 303.4 This is am 1nd Che Opinioti Ther good Matter ought: to be 
pleaded in Form, otherwiſe" Freut Aduantages may "be' Joſt," 

which. appears plainly in this:Caſe{it where) gh Matter'was'pleatd- 


ed in an i Form, that is, it as pleaded in Bar, which is called 
by Brackon, and other old Writers, exceptio peremptoria, in which 


Jadgmen final may be given, and that deſtroys the Action for 
3 ever; 


ever; whereas if it had been pleaded 10 Abatem To as it _ 
then oe ay Judgment had _ given againſt the Plaintiff; his AG 
would a only x aled imme, nd he might begin again Bon . 
new Writ or Plaid N 

'Tis true, in ancient Times the Pleadings were very plain becauſe 
the Matter was more ReatdedGivd Porn; ur in the A 
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oy \nthor to "the ame 15 
tion, for T have look 125 Fong lio of the "Em ol Book, "i 
, there is nothing relating to this eber but in 13075 i 
© Phat after an Imparlance one canribt plead ts the FuriſdifFion, unels 
= after 'a Special Imparlauce. . Swing all Advantages as well 
Ng, Yori dition of t be Court, as to the Writ and Declars tion'; Aid 
is, the Year oh 3 6. fol, 39. was cited by r. Kitchiy, 
| 1 FRE ve ew Fly Sod? Lo "which e on 25 
rlance, for tis only Salvi: Hun 4 er ſonam 
e anagiit fi ais ee, | * 2 * * 
1 have bee oh I er 15 on this Matter, to b how cafily ſome 
Men of Figure have mpoſed un b A Miſtake of a very indif- 
. Author, and how they Me : propa gated an Etror without any 
manner of Conßderation. 
E * in the punctpal Cale the Judgment was,' That the Deken- 
dart should anſwer pver, and that he ought not to plead ſuch a Plea 
BEN ükter ſuch an Impar lane; but ik it had been as in 240 
au 305 Cafe then he might have pfeaved it, which was thus: 
| Debt upon an Eſcape after Execution brought in the Exchequer. 
"The Defendant wenit- 58 bfend vim & Injuriam quando, Oc. & 
vis bi omnibus 'udoant aghis fü 'Billant pre po petit merch Gee.” 56d 
then pleaded his Privilege as F be King's Bench; k it 
was held he might, bend it was guad Billam only: So in this 
Caſe, 5. it had been Salpis * TE quibuſeunq; he might 
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Audrem & Ux. & Cocket verſus Robſert. 


Ccoupr by Þugband and ite, and one nk Wis 
the Defendant as Receiver, &c. wherein they declare, That 
the Defendant received the Boney of the Mike dum ſola, and like- 
wiſe the Money of Cocket, by the Hands of one John Waſe, ad 
computum reddend oo nt ry 
The Defendant pleaded that he never was Receiver; and Jſſue 
thereon; and the Jury find that one Charles Williams gave 100 l. 
fo2 the Relief of the Wife"and of Cocket, which he delivered to John 


Waſe, fo2 the purpoſe afozeſaid; that Waſe delivered the Money to 
the Bebe To thep a renerar Toneltiſion, NL ALY 
ment was given quod computet. ye Ho im 1 . 

Afterwards the Defendant was taken upon a Capias ad computan- 
dum, and committed to the Fleet, and being bzought to the Bar, the 
"Court afllgned Auditors, and they appointed a Day and Place foz 
the Defendant to accompt. | | abe 
: The Defendant put in Bail to appear on that Day, and ſo from 
Day to Day till the Accompt was perfefed, and to pay the Debt if 
he ſhould be found in Arrears, o2'to render the Defendant to Pyiſon. 
The Accompt was adjuſted and bzought into Court by the Audi- 
tors, and the Dekendant by way of Oilcharge,'craved an Allowance tao 
be made fo2 the Education, Meat, Dink and Cloths, of the Plain- 
tiffs for eight Years, which amounted to the Boney in demand, and 
upon this they were at iſſue, Fog tp fo 
And a Trial was had at Bar, and upon the Evidence it appeared, 
that the Defendant did pꝛovide Meat and Deink, &c. fo? one of the 
_ Plaintiffs had expended the 1001. upon that Occaſion, 
, | ewiſe kound that the Defendant did not bring up ip- 
ſos (the Plaintiffs) foꝛ eight Pears, as he had alledged, and thereup- 
on the Uerdi# being againſt him, it was moved that he might be 
committed in Diſcharge of his Bail. es | 

But the Plaintiff pꝛaped an Elegit, and afterwards upon Con- 

ſideration he took the Body in Exerutton, which was committey 

to the Fleet, and this Judgment was affirmed upon a Mrit of Erroz. 
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age of that Court abont:the b. 
Jaues the Firſt; ſo that I cannot tt t Authority this Brece) 
dent may be to us; only I muſt ſay, chat Actions of Accompt are 
now alaoſt diſuſed: T rrueg the) , N large Tide In me 61d 
Bode, but the Proceedings wa e nd techio tm d chest 
; . having two ſudgietit — thePlaſag@ would 
have any benefit of his Suit, therefore te way ag found 
16 declare upon an inf compmenſer, ul is now whinolt wholly , 
mut, ant 094 27307 060-3! me 10 vHCE GT GH Gay 
Hung di omg 


3 227 


12 $6970 4900: ani 301 11901 nn Tor a C3 204 JF .. 


DEP 1197 20 GBA RIEL ub BIAS 143 eee 31-3 5 
Es Dig ron & Af Feth big 93045016 10 


n Nas on nn 161 
aul 30% HB} inn 
100% nnen £0. eee TGUUR en gn e n een 503 - 1 355 
Briſtol ſl. A CCOMPT. agaim us Petenten Ball 19 . 
302 £92 ee ought mat ane, vi bb ſenen in cheir 
o Dames uno by onen *Erecutvis 16 Her husband, in wich 
D pats = 
culdtip menbion; ad Mereimadizanll und t6 oive-an"Fovrtpr'of the 
Peofit &e. %% ͤ eile lch, 
pe dlended an A rec et e A 08... Men 
af. Chat alt Sutts between the Pateies chould cead, canb-/thot 
ſeven of the {aintiffs; a ſome otie of them, hold way v Ku 
the Defendant, at oꝛ befozte the th Day vor May &c. and that they 
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Haſſard verſus Cantrell. 


2 * —— I OY tn AM... — 
I VA — 2 - —— —— — RL — 


npeſt. Hill. 6.W.TII. Rot. 1084 
Tempeſi a 6 213 197 Fs, 
e under four 


Derby ff. =: The Now th 9ſt de wu der four 


ok Common in Hartſhorne, as appurtenant to a Meſſuage _ | 
Sac. Chat the Defendant nut in bis Caiele, ich rät thd Ib 
and made n Klarten iu the Common, am Can Buitoms, und — 
ed the Plaintiff's Cattle with Dogs, per quod he could not emo 
Gommon in tam amo d beneficidliaiwdocas)hefores:' 5! 53: 
The Defendant pleaded as to the Hunting, Not guilty ; nnn as 
tir the reſt he pleaded in Bar, That he Hmelf:was! letzed in Fer of 
the Manoz of Hartſhorne ot luhirh the ſaid , Puttti, 
and that he in his own Right, and che nther. Defendant us his Set- 
vant, put the ſaid Cattle into the Common, promt elvbent/ticute.; |; 
Then they go on OGvithout tehy ing upon this Juſtifitatioh)' und 
preſcribe to have a free Marren within-the:fatd Banozz1anyfo/juſtt- 
lie the putting in Conies, Sc. and making Cony-Batrows' und 
aver, That the Plaintiff had-fufficient Common i 11 
„Ce ue, $03 — Auoled n. 
4 | The 
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Action on the Caſe: 

*-The Puintitt tejolns, urid maintaing bis Declaration, und tra · 
verſed the Sufficiency of the Common, and likewile traverſed the De⸗ 
—— A qr cr to a free. Warren, and upon Demurrer had 

udgm l Hi nase 
be Ehe Ekteption to the Bot was, That it uud not appear that the 
Defendants had any Property in the Cattie which then put into this 
Common ;-fo2 they alledged that they put in ten Hozſes, and ſo 
many Mares ann Coms, and the Defendants have juſtified the put. 
ting in the aforeſaid Hozſes, &c. 1917 
Nom they might be only poſſeſſed of. thele Hoꝛles 5 and a Poſſeſſion 
without a Property will — be ſuffictent.in this Cale. 

The Serjeant reports, That the Court did not anfwer this Exkep- | 
tion the Reaſon may be, Beeauſe it was not worth ah Anſwer. | - 

For though! tis neceflary- in Treſpaſſes for taking Goods, that the 2. 36. 
Plaintiff ſhould alledge a Property in bimſelf, beauſe in uch Caſe 2 Oh. 46. 
there may be two Intendments ; one, That they wert the Defen- idem 
dant's Goods, and ſo he might lawfully take them ; the other, That 2 Lv. 20. 1 
they were the Plaintiff's, and then the Taking is wrongful ; and that Sid. 184. 
where the Conſtruction is indifferent, it ſhall always bemoſt ſirong- 
ty againſt the Plaintiff. h ri 30d 

But certainly no Man ain de de che Defendants:in the prin- 
eipal Caſe, put the Plaintiff's Cattle into this Common, or that he 
brought this Action becauſe his own Cattle were dep aſturing there z 
ſo-that they muſt neceſſatily be intended N Cattle”: 

Ani if they ſhould have alſedged a Property in themſelves, it muſt 
be in this feſpekt, vir. Becauſe they eannet put the Cattle of 2 
Stranger into the Common without 5 ſo to do 1 Roll's Abr: 

Another- Objeckon to the Plea was ; ' Ohat the Lo of the Soil 396 
could” not make 'Cotiy-bozdughs, and put Kabbtts into the Com: 
mon. Eritghld od. nil 

"And to prove this, the' Serjeani bath cited Grefl and Hoddiferw's | 1 
Caſe; which he informs his Reader to be. in point, vlz. That the 17 13. 
Lord cannot put Cotes into a Common: And yet inn tlie very next idem. 
Paragraph he cites the ſame Caſe, as reported by Juſtice Cole, and 2 Cr. 195. 
tells us, that the Court was of Opiton, That the Lord of the Soil 

be put Beaſts of Warren into a Common 4s well as any other Cat- 
as according as it was adjadgzed in that pie Caſe Mad ag 1 

Now N he has made i Call, wh plainly to bnd rrach 
other *in- the Report of that Ca den fo in truth they as plainly 
8 in the very fame Thing. 300. B60 1311723) 3034 1575300 

Jaſtice Ck; reports, That the Lord of the SH may have 
Beal G Warreß in a don, which i not denied by * Lelbertun, 
and both agree, That the Commoner Sahet kill tbemtz but that © 
If dhe Lord ſurcharge the Commom, of ſulfer great Nuttibers f 
'C6nies to encreaſe'to the Prejudice of the Cortitnotier," be may have 
an Action on the Caſe againſt him. ie 791! 30491 

Then it was objeftted againſt the Plaintiff, That he ought not to 
traverſe the Defendant's Pꝛeſcription to a free Warren, hut ſhould 


dude anſwered the Title ſet tg! in _ Plea, viz. That * 


3 oh OR 


1 . 
—ͤũ—— —ů— — 


wag ſeized. in Fee; föꝛ i en trur, 18 a ſufficient. Avoſpance-of 


the Platntif”'s Title: In n 20D 303. een 24: 031196 


"To which it was anſwered; That the Defeudants had ade; their: 
Juſtification in the Right of the Lozd of the Soil, to he. only; a1 
Inducement to this'Pzpſcriptton'foz a free Warren; and did no 
tely on it aa they ought, viz. by ſaying;: &&. hor parat, ; ſunt: verificarcs 
unde quoad: the putting in the Cattle \petant; j mdicinm, tc. and:theres 
io had given the Plamntik an W to traverſe that daten. 
t on. 7 e DIET: 7 
There are two Books cited! as pps to this laſt Objections 5 The 
firſt which 1 ſhall mention is, g ddl! 


Gu. Fas Ie Barb of Pembroke: werſus Bastel; it was a. Suare api. 
3 


wherein the :Maintiff ſets forth, That Queen Elia aleth was ſeized of 


tlie 'Advowſon in Fee, and that che Church being uo ſhe preſent- 


ed one Pindar, who was inſtituted, Ge. N 


eee. 


That the 1 — granted the Advowſon, to Sir Chrilipher Hate, 
- who granted It to Sir rp ene wages, An een doin 


, k. 0 
4 1302 Q FF 


The Defendant . Boſtock, confeſſed that the Queen preſented Pindar; 
but that the Church was then full of another; and that before-rhe 
Gtant under which the Plaintiff! claimed, the afore ſaid Sir Walter 
Sandi demiſed the Advowſon to Serjeant More, under whom the 


Defendant: derived a Iltle, and traverſed, That the Church was 


void when Pindar was inſtituted ; upon which they were at Iſſue. 
No it was objected, That the Plaintiff could never recoyer upon 
this PJeadidg; becauſe the Defendant had made a gpod Title to him. 


ſelf by a precedent Leaſe from Sir alter Sands, which deſtroyed 
the Plaintiff's:Title, and to ier be 2 §no manner of Anſwer. 


- This was admitted to be f. o, if the fendant bad relied upon its 
for then the Plaintiff muſt have given ſome Anſwer to it ; but. he 
made it only as aft Inducement to his Trayerſe and in ſuch. Caſe 


+. the Plaintiff-could not take; a Traverſe upon a Traverſe; and theres 
fore he had nothing to dq hut to maintain that which the Pxſem 
EY” dant had traverſed. 01. 160 57 


Whit" the Ser ant means; by vide ore pur of dentin yo + Vent, 
c. 271, & 272. J cannot imagine. 1. OIni . 10 283 7 
It was objetted allo an the ſame. W That; the Sunline; of 
:Common was not traverſable. :..1 - /; -:... 0 
But it was over ⸗ ruled, becau e tis a very proper means to know 
whether the Common was overcharged, and ſo to entitle the Plaiu⸗ 


tiff to another Acklon; though in this Cale it could not be known 


_ whether it was overcharged: 02 not, betauſe it was not ſo much as 
mentioned in the Declaration; foz..the-Piaintif had only alledged, 
That bp putting in the Cattle, he cou not have, his Common in 
tam amplo modo as befoze,z Warn, es be tre; dun ket the Com - 
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Stanton verſus 7ames Bar. 


Fal. Jt. II Rot. 98. T e 


London f: 4 


* it 1 


N A'SE agatnſt the Defendant: late Sheriff ol Eſſex; 
63 Un. wherem the Plaintiff declared, "That Sir Thomas 
Ni tingale = indebted unto him in 100 l. upon Bond, condition 
ed koꝛ papment ot 103 l. on a certain Day, which was not paid, and 
thereupon the Blaintiſf implacitaſſet the bligoꝛ unon the mm Bond, 
who fox want 9f an Appearante was dutlalued, and a Capias utlaga- 
tum iſſued againſt him, which was delivered to the Defendant then 
— 18 by nen /arrelted. Yin; 1 being woc 
e au! 086 8 | a 03:16) Noi 6 10937 7! 
Jo ſupply the defect of an 8 (for it.ſeems there was none 
in this; Gale) che Serkan bath printed his o- renn on 
| it. 8 Bn.) 
lie firſt Odſerration/is,That the:Plaintif had made his Oetlara- 
tion tan long, by ſetting fozthithe Bond and Condition, and chew⸗ 
ing bow the Perſon. came to be indebted to him. U 0} 301 863 3015.5 
Ts erde it had been a ſhorter way; of Plcading ta liave left thoſe 
Circumſtances out of the Caſe; but it ſeems ſtrange that: che Ser- 


jeant ſſbuld complaĩm of 1. Length of a Declaration, who is. o very 


voluminous bimn&Gl8:0 1: 116330 enen On) utter $47 * 

21 nextiof his Obfervations is, That tis not long. enough; be- 
cauſe e be © had not ſet fo2th the Oꝛiginal on which he pꝛoceedemto the 
Outlaw; but ſaln implacitaſſet only. % - 

But LTiind — -this Obſervatiow-only-to. give: 
it anger ; for he is of Opinion, That the; Plaintiff ought not to 
&t;farthithe Original... | 1992. 0461", 
Nd after all thoſe Remarks, he hath not obſſ ed to quote the 
Authorities right, for he tells us, That in Hob. 9. the Declaration 
begins with letting fo2th the Exigent, w when there is not one Word 
in that Page like ac. ipd- ene ac ni ogg n Led of, non 

Then he cites 2 Vent. 28 1. which, he tells us, was a Plea. in 
Abatement, and that it was quod implacitavit as in this Cale: But 
this. is- a Miſtake, for it was a Plea in Bar; and as for concluding 
prout pos per recordum, the Precedents are both ways. 
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Actioi on the Caſe- 
Laugbeon verſus Ward: 

Winford. Trin>7 W. III Rote 1506. 
vork fl. ASE nbertin the ]Platntiff verlatten, That he was 
end th tete een Langdale, and ſo pre: 


ſcribed ta habe Wen leading from che pig ap, in, by! and thꝛough 
a Place-ogtlen Badſky WelkLane, to a Placeicatled: Langdale:Lane, 


and from:thegce-to: his/afozeſaly Cole gf Langdale, and that the 


1 Roll's Abr. 
391. 1 Mod. 
190. 


Plaintiff: bad pollen Radſieh- Welk Lane tuith hig Cart and Cat; 
riages;i that the Wa was ol na ute to him. ind Aung C £74617 

- Tho Defenduntopteans im Bar; That: Williani Veſcy wag leizen 
in Fee of a Cloſe called Badſley-Well-Cloſe, and lays a'ÞPyeſcrip. 


tion in bim, 8c: fe a Way thzough Badſley- Well. Lane to the ſain 


2 do back agam ; and lo juſtified the going thither with 
arts, &c. e . 99 * 
-- The: Plaintift replied and confetled, Chat Veſcychad ſuch! a Way, 
but Mith;: That: the Defendant in uſſug the laid Way theaugh the 
Lane to the Cloſe, din go beyond that Ciote to another Cloſe called 
Warton Langdales, aid ſo back again, which" was like wilt beyond 
hig Pꝛelcription. nge 31. 1d ere Sh, 20: 190 e rn. 
Che Detendant rejoined as betoze in his Nea; and upon Demur- 
rer the Plaintiff had Judgment, becauſe the Dekendant having only 
p2eſcrihed: fu a Way ton Tile, he could not Juffttio the going be- 

Diese zog 20 ie 10G IRHITISOR $193 £349) ion ogg, 
The Serjeant ſeldom paſſes a1Caſe without; a Remark of his own, 
and that irhich he made tiere, ohe tells us, ſeams 20) beinnkcerial, 
27; That the Plaiutiſ had (alledged that! the Defendant had Apoitey 
the May cum carucis Suit, and the Dekendant dad juſtified the 
paſung there with dhe Carts bf Wäniam Veley'z Ihen be addb a 
Arne io the Conſequduct of (this which is very caſily reſolved; 
u. That) us H no manher uf Coiiſequence; forithe'Queſticin is 
not who had the r in the Carts, but .whvd' ſpoledr! the 
Wap KF n a3 eu Hen of) oft 190 lo 291 Je nod 
Tri * 318-3 173 $417 liger boup 097 11369 Ine 11310121665 
2#ibialorgo>xdl ct Log gat no: college, uot alc! g iid) 
N UVV Od o18 eee e eee ian g dg 


Reynolds verſus Hewett. 
7 empeſt. Mich. 12 W. III. Rot. 5 94. 


Cambridge ſſ. C ASE againſt the late Reito2 of Conington fox 
1 Otlapidations, bzought by the Plaintiff, who 
was preſent zReto2 thereof, ſetting fozth, That the Defendant Re- 
ſignaſſet the Church, That the Plaintiff was induted and fuic le- 
gitimus 
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Serheatit hath cited in the Marg Dies 328 0 Witere 1 45 3 


that La. 
rhe⸗ ſ 
en was thus. /; £ v5) "Towhſend wil tefented tc 4 Living, an 
| 1 Waun of Deprivation agaſuſt him in 4 
ws, e a be '6f the Taſt lacumbdent, e 
at hs Pickin by - Lapſe,” without any Notice given to A right, 
Patron of the eee ity of Townſend.” Thereupon Bedingfield, the” 
eg brought a Quare impedit againſt the Archbiſhop, and Pick 
the Incumbent ; and there being a definitive Sentence in the 
As nt Tomyſend, the faid Patron ſer forth his Title to pre- 
ſent upon an Avoidance by Deprivation, & c. An Exception was 
taken to the Declaration, becauſe the Patron had not ſhewed before 
what Judge che ſaid Townſend was deprived. -, 

Now to make that Cafe a 5 tr to this, it wol be thus argued. 


If it was neceſſa ſet forth beforenphat 3 
deprived, tis as let ary to let dach fo. 
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N . To which. it was anſwered, That the Aion is not diſcharged wa a 
don of the Contempt, becauſe, at that very Infant, whetr the 
erſoi eſcaped. the Plaintiff had a Right of Aton velten tn him: 
2 Tos the. Biſhop. on abſolve hum, and in ſuth 3 4 


| ye 
-- wh; Atlolutton win Caution put 
2 1 be intended: mach 
und therefoze | þ 
F. The thief Odienon was, That this Am 0 J RETRY Tov} a 
mere! ſpiritual, Batter, and therefo 1 {4 — ta be allowed; but 
that the Plaintiff ought, ko have is" Remeyy | 1 the. Spiritual 


Q< 
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hc ayſwer was, fl. tis true, the o1ginal Warts was Spftt⸗ 


tl but after the Excommunicatioti,” the Pzoreſs iſſues out of 
Tempozal Court ; tis directed to a tempozal Officer, and ere 
ted by him, and tis fo? an Eſcape, which is a tempozal Injury, and 
the conſequential Damages upon it are likewiſe temporal. 
Do the Plaintff had Judgment; and this was the firft Action 
which was ever djought * an — after a Capias Excommu- 
nicatum. 
The Serjeant: hath cited ſeveral Caſes to \maſnti this Judgment, 
which he hath jumbled toget her in s Manner, ſome of 
which prove that an Tarent d. on the where a temporal 


1nj ariſes upon a ſpiritual Matter. 
And 3 in the firſt Place” the Opinion of ede cited 2 


FNZB. 47 H. 


That an Action hes againſt an Ar@ideacoti for refuſing! to induce 2 
Clerk after his Admiſſion and Inſticifivh'by-the : Vecauſe In- 
duction i is 2. W Act; l he ſays, there are Opinibns to the 


becauſe t the er L ſuch Cauſes "fot his Res- 
ſal, Watch cannot be tried in the Fei e ra Courts 3 nd therefore 
the Beok N Quere upon this Matter fs that: bene . on 
nien againſt Opinion, wi th a a Quere arifexed, | which puts the Matter 
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2 c Tefuſed” Court, and thereup6n''iB.R} granted à Profits 
9000 ; for tho p the being Clerk is pr e —— 5 
21 Court, the. Re a proper Plea is a temporal Injury, a 
che ber 8 ee Hirne bo ror {i 1 nit 
Cre. Eliz., In the ſame Book tis held, that · the Ereommunichtbn is 4 * 
838. 41 A iatter, yer Geer de gero thereof u ren will 

Me ont oje Name; "ar d Put A Ather, an Achenszwill lle r 
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* v Coiritnal, yet the Malice was a temporal injury; 5 100 ſo the Action 
was held maintainable. 

So in Will:;ams's Caſe it was held, That a Man may preſcribe to have 5 ep. 72. 
Divine Service celebrated in a private Chapel, and that an Action : ol. Abr. 
will lie by the Lord of the Manor, if the Clerk refuſeth, tho the 10. #4 
Service is a ſpiritual Matter; but tis not ſo where tis a publick 
Church, becauſe then every Pariſhioner might have an Acton. \ 

But the Court chiefly relied on the Cale of the Sheriffs of Bri- , Rol. Rep. 
ſtal;which-is-repozted in ſeveral Books, and they all agreed, That an 47. Mcte 

Aﬀion on the Caſe would lie fox an Tn: of 6 Da Sen 2 2 Bulft 
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Kene i 05 ASE wherein the Plaintif declared, - That we was Aer 

ſeſſed de quadam peeia Paſturæ, containing by Eftima- 
; ton four Acres; and the Defendant (but in the Book tis the Plaintiff) 
was poſſeſſed ot another Cloſe, & de quadam pecia Paſturæ, &c. and 
that ot Right the Plaintiff ought: to have a Way from ſuch a Street 
thꝛo' the Defendant's Cloſe and peice of Paſture to his-own peice of 
Paſture, but was viſturbed-by digging a Ditch a-croſs the Way, 
The Wlaintiff had a Qerdif, but could never get Judgment, be: 
cauſe pecia Paſturæ was-very incertain. ; 

But as incertain as it is, I think placea terræ is altogether as bad 
Latin, and as Incenaln.z and yet I find ſuch A Pere in Raſtal's 
Ent. folio 618. B. 

In Treſpaſs, dhe Defendant pleaded i in Bar that one Man was 
ſeized in Fee of five Meiluages, and another of ſix Meffuages in S, 
and that the locus in Cc. was quedam 'Vacua placea. terre, con- 
taining about a — * and contiguous to the ſaid Houſes; and ſo 
preſcribes for a Way from them ultra placeam pred to the Highway. 

Neither do I think there is a greater Certainty in that Precedent 0 
my Lord Cob 's Entries, where the Plaintiff preſcribed, for a Way, i in, 
ſuper G ultra duas parcellas terre. 

Tis true, there gre particular Names added to chaſe. Parcels, and 
ſo there are particular Numbers of Acres .a0ged to > the fice of Pa- 
ſture in the principal Caſe. 

Now L cannot help ſaying that the Words peria, places arid parcella, 
are Latin much alike, and are barbarous enough for any Common 
Lawyers, but were never yet admitted to a Place in the worl of Di- 
Kionaries, or in .the meangs Latin Author. dt 
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ſtrange Te- Fee, attoꝛding to the Cuſtom of the ſaid Manoꝛ; 


nure. Vide 
2 Vol. 1392 


Cro. Car. 229 
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9E ko viciaibiit" a Coppd wers Inches enſoping a Com- 
0 mon apputtendfit co his Möſteage forth, That he was 
"ſeized of a Houſe and 10 Acres of Land, V8! omg oy ro 
Manor of Wakefield, which he held by Copy of Court-Roll 
but did not lap ad 
voluntatem Domini; and that he had Right of Common in Warme- 
lees, which was Pakcel, of. the an net, e but was diſturbed 


by the Dekendant. 
Upon Not guilty ple had 0 Uerdic, but could 
being left out of the De⸗ 


ak ont 
not get Judgment, dera ſe 
8 it doth not — but the e might have a Fee⸗ 
impie at Common Lad, and then be should haut pꝛeſcribed ia bid 
own Name; whereas he had pieſertben that he, as Tenant, and all 
other Tehaws of that Manor, han Right ok Common ther 
But tho' this was after n Aerdid which had found the Custom ot 
the Manoz, and that the Lands wete Parcel thereof NS! Wwe nass 
ment was arreſted. e 8 9 ohni i B92 
'Tis f e that it might bn derben good Objection, upon 3 


2 Vent. 143. Demurfer to the Declaration, for ſo in the Caſe between R ogert und 


Bradley, viz. In Replevin, the Defendant — letting 
forth that M. was ſeized in Fee of a Cloſe, Parcel: of the Manot of 
L. which he demiſed to R. for 99 Years; and being ſeized. of the Re- 
verſion, according to the Cuſtom of the Manor, he ſarrender'd the ſame 
into the Ha nds of the Lord, ec. ſecundum conſuetudinen manerii præd ; 
and upon Demurrer this Cognizance was held void ; for tho he bad 
alledged that M. was ſeized ſecundum oon ſuetuilint Paneris, ec yet 
theſe Words ad volunt atem Domini being left out, it (hall be intended 
à Freehold, which could not be ſarrender'd 1 in that MASS withour 
L ſpecial Cuſtom. | F207 

So in Anno 7 Car. f. a Crane was ſee fojrh Man Goa his Heirs 
by Copy of Court-Roll, tenendum ſecundum conſuetudinem manerii; but 
uſe it was not ſaid * voluntatem Domini, the 9 was of Opi- 
nion that it might be intended a Frechoſd. 

In the principal Caſe the Serjeant tells us, there was a Writ of Er- 
ror then depending, but what became of it I cannot tell, only thus 
much I can ſay, that the like Action was brought in B. R. in Eaſter 
Term 4 Ame, and there one of the Judges held, with great Reaſon, 
That the Declaration being againſt a Wrong doer need not be ſo ſpe- 


cial as where a Title is claimed, and that the Plaintiff having ſet forth 


that he is a cuſtomary Tenant of the Manor, and that he held his 
Lands by Cop of Court-Roll; z P that is true, he muſt hold them 
ad voluntatem Domini. 
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Cumberland, ff. A SE, &c. ſetting foꝛth, That the Plaintiff 
3 was poſleſſed of an ancient Nater⸗Mill in 
the Pariſh ok Gosforth, called Santon-Mill, and that the Cuſtom 
of the Manoꝛ ot Bolton within that Pariſh was, ſl. That every Te- 


nant dwelling in an ancient Meſſuage, and to which 20 Acres did 


belong, within the laid Mano, did always baing his Cozn, yearly 
growing on the laid 20 Acres, and as long as he dwelt in the ſaid 
Houle, to this Mill to be ground, &c. 00 | 

Chat the Defendant was ſeiſed of an Houſe and of 20 Acres of 


Land in the ſaid Yanoz, tn which Houſe he dwelt, &c. but did not 


bzing his Con, &c. to the Mill. 1 


on Mot gulfty pleaded, the Plaintiff had a Uerdiz, but the 


Judgment was arreſted, becauſe tis contrary to the Nature of a 
, Cuſtom of a Wanoz, to apply it to one particular Tenant within 
that Manoz. 


The Caſes in the Margent are, viz. That if a Cuſtom be alledged Co. 
in a Vill, you cannot apply it to a particular Cloſe within that Vill; 418. 
as where a Cuſtom of the Vill of Peplow was ſet forth to be, that all 1 Vent. 97. 


the Occupiers of a Cloſe there had uſed to maintain a Fence againſt 
another Cloſe ; this was held ill for the Reaſon above-mention'd, 
unleſs it had been in the Caſe of a Copyholder ; for he may apply a 


Cuſtom in a Pariſh to a particular Place therein, becauſe he cannot 


preſcribe. 
Whitrow verſus Edwyn & al. 
Tempeſt. Trin. 3 W. III. 


Midd. ſſ. LSC Ap E, &c. againſt the Sheriffs of London upon 


mean Pꝛocels. | 
The Defendants plead a Reſcous in Bar to this Aﬀton. 

The Plaintiff replied, That the Perſon efcaping was arreſted in 
the Pariſh of St. Andrew in Holbourn, in the County of Middle- 
ſex, in which County there is a Pꝛiſon called Newgate, to keep Pꝛi⸗ 
ſoners arreſted koꝛ Debt, whither they ought to be carried in ſome 
convenient Time after the Arreſt, | 
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That the Defendants might have carried the ; Perſon thither with: 
in Þalf an pour, but did not carry him in two Days after he was 
atreſted, but kept him in an Alehouſe, which 


g not a Place of 
Safe-Cuſtody, &cc. and that the Reſcous 


made in the Ale- 
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(bapman, qui ta f „e. WY Gti nx "A 1 9 . 47 


ie 51 bun ge th 2 et gv, i 0ty eo)! EAT zur 3 


H 11S was an ddton grounded upon che 27th bungen he 
L. Statute lat mentioud, vir. 21 f. 8, cap. 13 4 N 
becher Rp ot wer aan, 75 ell 42 2 22 bo 
e Defendant pleaded in Bar, That he was a Layma 
verſed that he was a — 1 ; 7? 
To this Plea the Plainti demurred; and upon this Caſe the Ser- 
3 made three Nota's. 
firſt is relating to himſelf, Nota per oy, by which I ſuppoſe 
he would have us take Notice that tis his 2 if a 4 is 
preſented to a Benefice, tis not void, but he is Parſon de fatto 


0 Now, 


1 


= 


[C, des N 
4399 | 


* 
2 


8 * 
No oY / 


Now, | if the Serjeant had not cited a ws Authorit to prove 
this than His Nota per 1 ks eng 2 5 much oe þ ir, tho' 


"ate Fen ee 5 


ut t Lin 
ata ſtion — Whe- 


Adee the Anchbicer 725 5 1 
ther the Prefaſtadoir of. 11 + 1 lify in its ts fell or 
whether there ought to be 4 Sentente 67 Bene, and Notice 
given to the Patron, before the Ordinary could collate by on ? All 
which muſt-be done, if this Layman was Rector de | 
Court held that he was, _ that he ought to be es. and No- 
tice given to the Patron, 


us v t Obſervation is, 97 That dix / afl one ud the lte Tying, 
3 20 be 


Dyer 293. 


axliament ts, Ante be incheat i tente This: 
eig very extraordinary Remark z ag if Parlia men co-fd 
nat. be b —— one Place, an held by neee ä — 
0 J „ in OH; 4 nb Ine 10 n on 
Then he e de otice of long modes — — — Was 
t W eit Was et forth to n at H vchen in 
Tuch oY R and the ſirſt Caſe cited is between 4 
et, and Rowdy t the be Record of which Caſe the himfeif per- 
Nad, and bt us. that in Juele-p.che Fupole a by then di che 
cite it > oh ande 
Hil 8. . Tl.: The nent is between Burt: and Rubi w cithe-Statute was wil⸗ 
„ hw: recited in the Tame Mannes as belpre, -and the Plaintiff had woncld- 
ded his: en, a Contra formam Stau pred", And 
cough Wiſts en he, could never get jullgment, becauſs 
of the tees which may be true for ought l know, bur tis 
erz to; ſore; 7 * Bogks, where tis hald, that à Miſ- 

Dyer 95. ttital pb g tatpte is a Verdide panty” 1” 302,151; 
Tel. 127. Then be tells us, { the Court fad, the true Map of Plead⸗ 
r this; 8 5 1 my Lud: Cokes Entries? But it would 
haves e ſome! 1 60 und, he had gold i in what: Page, or under 

O 


what Title it was to be found. enen 
Tis recited three Times in that Book, and in all thoſe Places it be- 
Ge. Ent. 368. gins thus, ,. Cum in Statut in Parliamento tent' apud We eſtm', without 
B. Pl. ” ſetting forth where it began, for in Truth chat was in London; but 

Py 55. 3. it was held by Prorogation at Weſtminſter. | 

599. B. But the 'Sexjeant tells us of a better” * yet to plead this Sta- 
tute, vis. That becauſe it was made at a Seſſion held by Prorogation, 
9 e A e Sell oven. of the Parliament, held on the 
were prorogued, and not 4d Parliamentum 
2 Cro, 111. eden. ale in Judgment of Law every gere to the firſt 


Lay * the Sitting of aho.Pariamens. 1 g 
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61 92 91. de att ung ins / 30 gy 31R or 6549 
Subatk,-f TH 8 wan aliens Cm upon W. [5 Gap. f 
201 81 .q;tbrowing dawn; Fences! Wmkhe Night#ime, which 


the Plaintiff had bet up fo? the. Ampzdbement ol date; the 


Pꝛocęedings were thus 3. 33ND An on 1} 9177 © £11601313CE sd, 


fl. A Mrit iſſued out of the Thancety, directed tothe, Sheriff of 
Suffolk;; commanding bim me ingutire; y he: Oath of; lawful. Men, 


what Perſons had pulled down the Feneeg;obone-Malavarz at Milden- 


hall in the Night-time: 8 i ds ei ans! fd NE 203 
Che Sheriff-retozned an Inguiſitionby which it was found; That 
certain wicked Perſons, ta the Jury unknown, did with Force, yy 
in the JAight-time, ane, ;600 Pertches of pedge, Ne. 
Thereupon a Diſtringas ffiied out of the Crown-Oflice, — 
the Sheriff, in which the Foyer Writ, - Inquiſition, and "Finding 0 
the Jury were netited; und y this Küirit de was commanded. to di: 
ſfrain the adjofning Uills to. ſet ap the Fences again at their own 


Thar re, and ta \nquite) What —_ the Plaintilt: had ſuſtain- 7 


Ede „ 33165! $5015: {i 1201 41 II 1 * r „ 3 [ LY . "Ui "21'S 


\The-Sherif-retothed JNues upon the Inhabitants of, the adjoin- 
| ing Utils ; ff. de exitibus:.of the Inhalitants at Lakenheath, 19 , 
and to on to abe det; and 8s to the Damages, he provery that the 
Plaintiff was Naumiſted 4 Il 91s. 2 d... 

The Inhabitants ok  the:reſpertive Uills appear EY pꝛay Oyer of 
the Mrit of Enquiry, and of the Retom and Diſtringas ; and then; 
Proteſtando that they are not:compeliable. by thoſe CUrits to make up 
the Fences; noꝛ ta ſatisty the ſaldb Damages, and that the greateſt 
Part of the ſaid 600 Perch was not thꝛown down, and that Ma- 
labar was not damniſied ſu much, they plead quoad proſtratio- 
nem, &c. that Mildenball was an ancient Manoz, and that the ſaid 
Fences were in a Field callen Wellſprings, Parcel of the ſaid Ma. 
noꝛ, that Sir Henry North was ſeifed thereof in Fee, and that 


Time out of Mind there have been ſome freehold Tenements in Mil- 


denhall held ot the ſaid Mano by certain Rents and Services. | 
That within Mildenhall there axe two gther Manoꝛs, yiz. Tham- 
bill aud Arpalls; but ate both held ok the ſaid Hang of Mildenhall, 
aud that there are ſeveral ancient Houſes. held of thoſe-Banozs by 
Kents and Services. 

That in Mildenhall there are alla ſeveral ajicient Coppbalb Peu. 


and that there is one Copyhold Meſſuage in the Mauoz gf Arpal alle 
and lo lay a Pꝛeſcription in the Tenants of thoſe Houſes; as well 
Freehold as Copyhold, to have ſolam & ſeparalem Paſturam in Well- 
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koz him to take, — they were afleſſed befoze-tho/Defetivarits'ap- 


"That the Fences were built there ſo that they — not © indy 
their Paſture, and that e Plaintiff; ſuſtained 5 J. Damages. which 
to hint," tra ales that he was \dammifted any 


The Plaintif replied and "contotte the Seizin of Str Henry 
North, and that Wellpfin og is Parcel of the Manoz of M. and that 
the other Manozs wer thereof ; but that Sir Henry North en: 
cloſed 20 Acres of 6 and made a Feoffment thereof to 
Malabar, the Plaintiſſ by Uirtue: whordothe-entireth ; and 1d 
verſeo the Phecription! al oper in che Inhabitants th as to 
eholddd'Copphold Getiuanes,50. ©: 531! 25) #69 - e e 
The Defendants rejoin. and take Jſſite upon the Traverſe, and"is 
foilto'againf'then/77/7 e d ee ee 37 155 N 
The 8tjearit tells us, 'That be hes len n Dmug bear @ wrt or 
Exetution upon this Judgment, teciting/allthe/Watter'befozt-theh- 
mw (which at length 1s about 12 Pa es) eveeßc hv firlk Writ to 
Shevite anv this he acknowledges'fo be @ lon? am f 
u no ole: If fo, 1would fan know, why he bas printed 
word 


Micoe's 169," Which id a longer Caſe u ww bo mos hf 
byithe Charaſter he bas genf 


e 4 12 eien ere 2 n 4 Teng © 

Nou ie Dracght or this Wilt; 

it; hould be his On z for'bne my tf REID Volumes int 

he has no very conciſe Way of! Writing eg 019597) 
But it ſeems this Ton Dravght:wasperaſed and corrected by a tit 

tle Man, .viz. by the Lord Ch. J. H. and made oe ſhorter, which 

weour late" Judge a vety apt 'Oceaſiotiſto N che Wit 
us corrected, by ſay ing the 1 i Hh 

Hie telſh us further, What the Learning in ſuc — lot 


thing antiquated and obſcure, he will ko that weslon inko n pis 
Reader in every & articiflar -he- hath colledes bat of the Books 
relating to ff. und es % enn une 79: 3213 9 


And now we are to expect ſomg . curlous and im] mm en Down 


ing, „„ digeſted Gut of 1815 Volumes of the Law} 
but out of none bigger ger than his on. od n % 10 740 
And after all, n we find that: thls car! amounts to nd 


more than a few Gleanings out of two/Cafes in Sid one in Lov. ard 
another in Cote, I think I may very well affirm, that take it alt. 
gether, tis a Piece of Hnþertment Prolinity, which he promĩſed Fi 


his firſt Page to avid. nd. 30 513% ume 


RE — Bee the Plaintiff'had Judgment not for the Dama⸗ 
rv % e ee Ie, but that aullo 
Aeg pectu ary 7 90 ges, he had Execution koꝛ the 
ford! dy the In Gadget which he oblerves might not be ſo pꝛoßer 


2 z and the Jnquifftion was only to aſcertain what Gins wald 
tharged: Cis no mote than an Inqueſt of Malice, and was neber 


no Attaint will lie againſt dich a Jury. Gy ede Waun 243. 
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1315 g 7 | Beſides, 
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nulfo habit | 


intended to be concluſiye'to'anp une who hav Right, beeauls 
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"olives, the Defendants might have pleaded to the Right bon 
the iſſuing of the Diſtringas, and therefo2e ſhall never be tied up to 
thoſe Damages whith were kound by the Jnquifition. | 
- Theſe are the Reaſons alledged, and I cannot ſay but they 7 
plauſible enough, if there had been Occaſion for this Obſervation! 5 
ut to what Purpoſe is the Serjeant ſo nice an Obſervator in this 
Matter, when tlie Damages found ee and by the 
jury at the Aſſizes, are the fame? 
'Tis true, if leſs had been fund by one juty than by the ny | 
it might have 3 "worth the'Serjeant's Obſervation, if the Plaintiff 
had Ang uiſned the greater, md taken the lefs, Obr. 
But nottaichſant ng this 'Remark,. the Plaintiff WIR out a 
right Erotuvton,' becauſe che Matter to be tried at the altzes did 
not relate ko —— eg, bur whether ehe Tack was bone in the 
Mit time oꝛ not? And: k it was done noctanter, pet ik anb ge 
the Perſons could be known, the Dffence was not within this'Skq- © 
tute; becauſe'the Party grieved might have an Acton of Trefp 
and the Statute gives a Remedy only where the Parties u e 1 ter. i0s. 
not known. 2 Inſt. 476. 
Then he objects, Chat if the Damages found by the Inquiſition 
were erceſſive, the Defendants had no Remedy. 
But the Anſwer was, They had a pꝛoper Remedy; fo2 when they 
plead to Jſſue, they might take the Exceſs or thoſe Damages by 
Proteſtation, and then Me e d 400 the; Plains iff was damnitie f 
Point. And to prove this, fie ci 8 which is (© Ih * 1d. 212. 
oint. 
 Ifiithe next Paragraph the Sethe 15 ar Inplicite Tranfbriber of 
my Lord Coke's Oren ont of Nos Reports; and tis only hat 
that Oracle of the Law ſaid obiter in Ma lery s Caſe!" bi. That lie | 
had ſeen an ancient! Reading upon this very N where it was 
held, that the neighbotring Vills ſhall have u Year hd 4-Day to 105 
did the Offenders A and that if tis not done within that Time, 
thoſe Vills oughe get to be died upom this Statutè, 4% repair The 
Feribes; but che Party grieved ſhould bring Eis Action Seat e the In- 
habirafitb, &. bs He! who'ls robbed 90 0 upon the Statute of V- 
ton. It was theOpinion-of my Lord Rollei tat His was good Law, 
and de tells us, e Burd#-waddf the fame Opittion. 
Now tis e my Lord Cob ſaw this uncdene he dee ee ater te 
had wrote the * Ex poſition u 
fiorn'it eis bat ene Was of 
brought againſt the Vilts, and that Hh 1 * 
they hall rear the the Hedges at their own'Cott 1 
wen e d Bei 10 1.23 ad 4 
0 is! true, he derlich ad Statute of Hus bnd Cry Ge ben 6 
2 Purpoſe, viz. By the Statute of . II. if the adjoining”! Vi $W.1E ca: 
danot indict the offenders at te King's Suit; either ch a Riot or 246. | 


bk by t he Statute, 54. 
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C vo. Car. 440 


wa 79 Tua. 2 Jac. II. Rot. 683. 


ep. miſtake a Var or two; as in this wb 


6 — 4 


7 here is no Time limited when the Offenders ſhall be indict. 
ed; and in ſuch Caſe my Lord Coke agrees with this ancient Read- 
ing, that it muſt be a Year and a Day, becauſe that is the uſual Time 
limited by the Law and that it had een ſo upon the. Statute of Min. 
ton, if a ſpecial Proviſion had not been made that the County ſhould 
have no longer than 40 Days to take the Robber ; ſo that if he is 
not taken within that Time, the Party grieved may proceed againſt 
the Hundred, and not wait till a Year and a Day are expired; which 
they, muſt have done, if that Proviſion had not been made. 
11 But this diſagrees with what the Attorney General Banks ſaid i in the 
Caſe of the * King and Inhabitants of Epworth, vis. That be had 
l Reſolutions in 12 gw which 1 ſuppoſe. muſt be in Mallery's 
for it was near that Time; and tis common for Reporters to 
Caſe, my Lord Rolle reports 
it to be Anno 14. Jac. ng my Lord Hobert reports the ſame Caſe to 
be Anno 15 Jar. but Banks ſaid, that it was not that the Vills ſhould 
bave a News and A n to 098 the Offenders, but a nehm 
83 wa Tn} £ a 84 Wy 333 5 
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York, . ls was an Infomation againſt the Defendant, 
© ſetting kozth, That 9 Aug. 34 Car. 2. &c. and £02 
ſir Months then laſt paſt; he had been chick Bally ol the Honour of 
Pickering, and executed all Urits within that Liberty; but had 

not received the Sacrament, noꝛ ſubſcribed the Declaration ac⸗ 
tozding to the Ac 25 Car. 2. and ſo pꝛayed debitum legis praceſ- 
ſum againſt the Dekendant, and. that babere valeat 500 l. 

The Dekendant pleads in Bar, That after. the laid ac, and be- 
fore the firſt, Day of. Auguſt therein mentioned, he had taken the 
DOaths of allegiancs and Supzemacy at à Quarter-Seffions in York- 
hire, and ſubſcribed che Declaration; but did not lay prout patet per 


recordum, but ſaid that he did not — e in Logon, yo2. Within 


thirty Miles thereok. 


The Plaintiff replied, That h he did not take the Daths befoze the 
125 Day of Auguſt s, and upon Demurrer to this Replication, the 


But the Serjeant cannot tell for what Reaton ; however, 3 * 


obliged the World with ſome Notes, ieh he thinks TAY: be of 
. WE 


Now, fo2 the better underſfanding this Cafe, there are two. Pa 


* . ragraphs in the Statute 22 Car. 2. to be conſidered, 


1. The firſt is, That all Perſons in Office, and reſi ding in in nn 
or thirty Miles thereof, the firſt Day of Eaſter Term 1673, or du- 


ting Term, ſhall, before the End of Trinity Term 4 follow- 


ing, 


) 


. p64 * 
1 1 


ing, tage the Oaths in che Coutts at Weftalinſter" 


ors e pin 
very ninth Day of Angn/t, 34 Car. > > And is it po 


Ti true, there is a general Allegation,” That he not regardin 
the Act, nunquam cepit Sacramenta, &c. Now if this could rationally 
be intended to relate to the Time before the Defendant was in any 
Office, or before Eaſter Term, 25 Car. 2. then the Serjeant's Remark 
might have been pertinent, 

But when the Subject Matten was wholly concerning an Office; 
which the Defendant exerciſed fix Months zext before the ninth Day 
of Auguſt, Anno 34 Car. 2. and ſix Months next following, and extunc 


e (which chuſt be to the Time of exhibiting of the Informa- 
tion) and that Suh cepit Surramenta, Cc. I would fain know, 
whether any-Thitig elſe can be Meant by thoſe Words, than that be 
had w 797 —4 ( 905 * —＋ 1 the ninth 
Day of Ag, at which Time it plaifily appeared be Was a: 
Oler? "OA 55 wy 9 2 715 Ns fd Its 8 34010 
The serjeant tels us, Chat the Plaintitf thould Hive alledged 
That the Oefendant toon an Office upon him on fith'a-Day, and 
that he had not tunen the Oaths at the Time and Plirce required hy 
the Statute; and that he dught erpreſly to aver, Char the Dekendant 
had exerciled the Dffice after he hav negleed to kake-the-Oaths, 
otherwiſe he incu 8 no Fozkeiture. * ** 11 11f TOI DNK ©. a4! 15. 
It was objefed agaſiift this Inkozmation, that che Plalntiff pꝛay⸗ 
ed Pꝛotels againſt the Dekendant, quod ipſe habere valeat 300 J. 
when it ſhould be," per quod Retio aecrevireidem the Intommer. 
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Put be.thinks that wauld haue made t e Inkomation Hong ; 

| tots no Aion doth. accrew fo2 the Foz fared oe the Party is 

convicted upon an Jnditi &c..fo2 not taking the Daths, and 
executing his Office after the Time limited bag that purpoſe. 

23 Eliz c. 1. And this appears N dvgy Diffexent pen Statutes 23 Eliz. 

and this Ad; koz in that Statute of Fe liaabeth, the Difen. 

der may be couvited,of the. Offence. in the nern 920 Anton by which 

the Fozfeiture. is demanded: The (T on. ace, Jin. He that abſents 

krom Church, and being thereof lawiylly, d 155 dath not 


ſay bow: But this N tells us bow lofbrmation, 
Tho tn, he he fozſeits 


Þþ | lentme 1 Inditment 17 7 
oF 7851 to be rocavered,þ > hon who fo2.the ſame : ſo that the 
| +»  Conviltion, of the ene mi We e the dn withe 
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Plea in 2 "tis itt, Vo though he al. 
ledged, Chat he took he ts 2 the firſ> of Auguſt, 
25 Care. — it doch not . f 121 Bf ain that he 1 then an 
Officer, ; and tis certain. ion of the Law 18, a 
the Oaths ſhould be taken * pet 21 DE. 
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of Record at Weſtminſter, and not elſewhere; [0 is Dyer 336. and 
(ro, B%..737%. 1 nne A | 
About three Years after the making this Statute, Doderidge and % 194 
two other Judges held, That B. R. was not reſtrained by this Act; 
but that an Action on a Penal Law, might be brought there, becauſe 
that Court whs tot wewed, © . 
Neither is it material to #ame it, for that Court and all other 
Courts at Wore er, are reſtrained by the Negative Words in the 
Act, viz, It ſhall be brought at the Aſſizes or Seſſions, and ot elſe- 
where. . | e FE 
In Style 210. The Court was of Opinion, That the Defendant Siyle 223. 
might remove an Information out of any County into the Courts at 
Weſtminſter, notwithſtanding this Statute 3 for it was made in the i 
Behalf and for the Eaſe of Defendants; but that an Informer could | —_ 
not compel the Defendant to appear out of the County.  - 
In Hd. 400. it was held, That an Action of Debt would lie vpog 
a Penal Statute in B. R. for the Act 21 Jac. intended only to pro- 
hibit Informations and Indictments to be brought there for ſuch 
Offences. | N „n F 
All the Caſes beſides thoſe which I have already mentioned, are 
either miſtaken or miſrecited. R b 
e Raym. 244. and Style 353. are Mil- recited; in 3 Irft. 195. there 
is nothing to this purpoſe, nor in 4 Inſt. 65. and in fol. 173 of the 


ſame Book, there is only 3 Recital of the Statute and no more. 
The pꝛincipal Caſe was nbt adjudged, but thought wo2thy to be 
. ſettled in the Exchequer-Chamber ; for there had been Variety of 
Opinions in it, ſo that ir ſeemed to be vexata quæſtio, and the laſt 
Reſolution was Ammo 34 Car. 2. in B. R. where it was held by that 
Court, upon Conference with other _ Judges, That the Statute 
21 Fac. did not extend to an Action of Debtz which is agreeable to the 
A el in $74. viz. That Debt upon a Penal Statute might be 
rought in that Court notwithſtanding that Act; becauſe an Action 1 
of Debt could not be brought before a Judge of Aſlize; but it muſt 3 
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be commenced in one of the Courts at Weſtininfter, "oF 
A nnen 1 
OM eee N 15 

04.44.44 4 26s *+ 4 Rin 111 70 e : 29 >. oe * F J N 3 
Winford. Paſ. 3Jac. II. Rot. 544. 1 
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Midd. fl De b T üpön the Statute 8 Eli2: bywhich tis Eriate, 1 
1 That where a Latitat is ſurb aut dt B. R. 8x any Pꝛo⸗ a 
ceſs out of the Marſhalſea, o2 in any Court in London, o in any 1 
City 02 Town Cozpozate, oz other Places where they uſe ta hold Wh 
Plea in Debt, Treſpaſs, and other perſonal Actions, and the Oefen; #391 
dant appears 02 gives Ball, and if the Plaintif# doth not detlar 3H 
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ogainſt dun within thꝛee Days afterwards, then the Oekendant tai 
recover Damages. | 
bo Chen kollows the Paragraph upon which. this atiun is.byonght, 
RR - viz. Ik any Perſon. ſhall, malicioufly . cauſe 0 mocure another ta be 
arreſted, to -auſwer, in any of the, ſaid. Courts, at the Suit of any 
Perſon, without his Conſent, that then the Offender being convicted 
by; Indictment, Pꝛeſentment, 02 Dath of two litneſſes, 02 other 
Due Pꝛoof, wall be impziſoned fo2. ür Months without Ball, and 
thail. not afterwards be ſet at Liberty without giving; the Party 
grieved treble Damages; and ſhall likewiſe fozfeit to ſuch Perſon, 
uin (whole Name, oz at whole Suit, the ſaid Arreſt was made, the 
Dum of ten Pounds. 718 166180 ff ent nl E 9 
Then the JAlaintiff; fets fozth, That the Defendant proſecuted a 
Capias againſt him aut of the Court ot Common Pleas, in the Name 
of one Howes, and without his Conſents and that he was thereupon 
Areſted, and put in Ball, and, If} biings- bis, ation to? the treble 
Damages. GaF. T's 5 3 
Apon Nil debet pleaded. the Plaintif had. a Aerdick, and it was 
- moved in arreſt of Judgment, 

1. That the Statute was miſrecited-z.fo2 after the ſeveral Courts 
are named, the Statute mentions other Places where Pleas axe 
held in Debt, Treſpaſs, and other perſopal Actions; and the Declara⸗ 
tion only mentions. perſonal Actions generally, without cmümerating 

the particular Aﬀons,, ns Debt, Trefpaſs,, c-. 
2. It.-w95:ſa(d,;Ghac an Attomeen Gor: ſo; 2 the Defendant) 
Was: ot within this Statute. Ino . u 41 .11 : 

But cartainly he that. wade this. Objetion Was bet | in jeſt, fog if 
eden, ſhould not be within this Statute, I wauld. fain kann, who 

ſhould 2.1, tet £52 by 4810 - OW - III $6172 

Ihe gerjzant was, Clearly: of Opinion that. they. were, but he Jid 
not, cars to ſpeak out, and give his, Heaſon in Words at length, but 
only laid, carla patet g that is, Attorpeys axe; mare likely than any 
other Set of Men, maliciouſſy to proſęcute Writs againſt wee in 
9 Names of other Men, and without their Conſen ts. 

That this Acton will not lie befoze Convictton. 

This might have been true, if the Statute had ſaid, That the Of- 
fender being .convided (not ſhewing how or in what manner) ſhall 
forfeit treble Damages ; or Hit ſaid, The Offender being convicted by 
Information, Preſentment or Inditment : ; in ſuch Caſe the Convictbion 
muſt be by one of thoſe Methods before the Action could be brought. 

But here the Conviltion is te be'by\Indiatment, Preſentment or 
Oath of two Witneſſes, or other Proof. which may 'be as well in the 


2 Co. 188. ſame Action as byſany tor! raof] zun !. 


other -colla 
But the Defendant had Judgment, becauſe this was a Pꝛolecu⸗ 


tion unon a Cabies put ot the; Common Pleas; which Court was 
| dot named the Statuge. ) el 5 4 Mn f. * f 
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V, hi grave verſus Chance 7. 
Tempeſt. ; "Hill. 10 & 11 W. III. in C. B. 


IA t TUS aſompſit 8  inſimul- computaſſet fo2/ 100). 
25 1 * be i, ye to pap. 1 
s to the ſecond Pꝛomiſe, viz. upon the Accompt the 
fendant pleaded Non affan t, and 1 1 they vt 1 BE Ag 
and as to the firft Pꝛomiſe, ye pleads in "Bar ; the Dtatute of Gaming, 
anid'ttpon'Demurter'to this Pied ee, ee A 
The Queſtfon was, Whether im Ain 'of "Debt wouto'1irfoy © © 


oney won ät Play? And it was beld it would 
Boney oiight- verlare in Si Caſes Sperji 3 | * en 
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The Serjeant tells us, Seveiaſ Cafes were it In prdör of this 
Judgment, büt mentions none in particular; which is 4 very fate 
way to prevent falſe Quotations: Lis true, he cites 3, Keb. 67 7. 110 
as that Reporter is often miſtazen Himfelf fo the 80 51 hach 

this Place miſtaken him, iL. It was an Action for n a Boffd, 
e the Defendant pleaded the Statute of amg Ae fets forth, 
That he loſt 90 J. to the Plaintiff at Dice, and at the ſame TimeHe 
IF! zo 1 tc 4" and 60 J. to B. And dp Demiitrer eg this Plea, | 
the Defendanr had Judgment; but the Qiteftion' was 6 ee 
Action of Debt would” lie for Money 1605 at Card ws W 790 
hs Serre (BIG extend 1c 10 f. IM at 0 faut e 
People * br, Wherher' it muſe lotto Onde fingle Peffon? And. fe 
held, That the Statute being made to ſuppreſs ,excefſi . Gre, 
ſhall be e as far as Pg for yt ie * 
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"" tried the ſad Shoes, and found them made of Leather fil t ranned, 


and —— w_ this was me a vr Pes. 


Sir Hemy Gogh verſus. Bateman & al. 


Warwickſh. 1 \ASE, &c. a gainſt the Defendants, who were 
;- Bailiffs of The Borough of Tamworth, . fo2 a 

Falſe Retorn of Members to ſerve. in Parliament, ſetting forth, 
. That bythe Statute 7 &8 W. 3. all Falſe Retorns are pꝛohibited ; and 
by that. Ack, Power is given to the Party grieved by ſuch Falſe Re: 
torn, to ſue the Dfficers 02-Perſons making oz pzocuring ſuch Re- 
ton ; and that he ſhall recover Damages with Coſts, &c. 

But the Plaintiff purpoſelp omitted the Clauſe-immediately pꝛe⸗ 


ceding. 
. 5 any Perſon mall retorn a Member to ſerve in Parliament, 


contrary to 1 laſt Determination of the Houſe of 2 of the 
Right of Election for ſuch Place, the Retorn is made void by that 


Act. 
Then the Plaintiff ſets fozth the Writ to ele, and that it was 


delivered to the Sheriff, who made his Pꝛecept to the Defendants, 


which was delivered to them, and that they went to an Election, 
and .that the Plaintiff was duly choſen, but that the Defendants 
1 certifie it to the Sheriff, and retoꝛned two other Perſons 
as cholen. 

The Dekendants plead in Bar, and ſet koꝛth the Ciaute omitted 
by the Plaintiff as above-menttoned, and farther ſay, That the laſt 
Determination of the Houſe of Commons, of the Right of Elefton 
ko: Tamworth, was, Chat it ſhould be in the Bailiffs and twenty 
four Capital Burgeſſes, and not in the Populacy z and ſay, That 
thoſe who voted fo2 the Plaintiff were not Burgeſſes, &c. and ſo 
inſiſt, That the Perſons retozned were duly elefed, 

I do not find any farther Proceeding in this Caſe. 
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tte, ud. that the Detendant had — bis Nams, my 
=D Court again the Plaintif, :who was compelled ta appear; 
= that bis Coſts came to 20 l. and bis Damages to 10 l. and aq 


kded double, vir. 60 1. mbich-the: Delennant had not ad. 
ere are no Proceedings on this Declaration, and therefore the 
Serjeant might have ſpared this Caſe if he deſigned it for a Precedent; 
for e have Precedents of Proceedings on this. Statute in Rais 
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Kingſton on Hull 7 B en the Statute 23 ll. .de 1 why 23H. 6:c. 8, 
| i 11501 an Inkanner again}; the Dekendant, who 
was an Attozney, ko erocuting tde Office: of an Under-Sk eriff f fo 
two Years together: Jt was bzought by Oygial... he) 

"The Plaintiff -recites the Statute ond the fence, and, avers, | 
Chat the Office of High:Sheriffof the ſaid Place wag not inheritable; 
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8h, + + :;1 16415 141 13 . 

The Defendant pleads i in W That be was an Atto; of 

the. Con Common een ought, not to de ſued ane, t by 
Ante de bs zi zun ic ib ads, 701 nc 2950 


ww 4 
3 


% \ * 

2 1 * [ 

6 %” Þ „ * 
R | be 


\ — __ 
= * P 
= 9 
+ —_ « n <q" — . 
e 


— ” 

PER SY 

4 Oo b 
CI 4 


* 


— 


- — 
- — 


A —— P _ o + 4%, 3 he ” 
- * 
2 * _ z — 2 9393 — — —— 9 —— — — — 
— - 22 2 5 — ——_—_ - — 
5 Ee < - „ — « MY 2 
b e 25 — 7 hs. * = — b 
= l \ . « = " wa = 
_—_ þ e—— > * — yp. - 8 
— ab vt» 
— 
— 
* 


— a SF Sx f 


- = . 
ER ESR AR 
4 1 5 
S548 - . — 
6 WEE TI be, RS 
— 23 wh. — 


e 288 
_—_— 


— 


D — — 


* 1 

„ +4 2 A „ 

” * . —— — CESS gab a7 
_ — — 3% - 


i L l > — Lg 
j 4 3 
92 * 2 12 . hy 
. "| a SSI 3; > 
3 — 
Us 2 


a — 


rr 
WD 
. 2 — 
2 55d — . a 


hab, 2 — 
— © 
— Pay 
— — - 


* 
. * *% 
__D=7 wv” 
= . 
* - 
ES a 
— —e— 


7 — 2 * 
2 n 8 
— — - 
a_ —U w_ 
WY p 


"3 bk 
- 2 us | 
reer 2 
2 — Tr 
8 - 4 JW 
—_ — — » 
: 
ad. 


een onthe Sung) a = 


-—G- | 
. TeonetdeD IR FR60 PIG 
debitum pro Domino Rege &. ſbi ad adjudicari, e b 1 Jo 
Dana th r plhioſiins N. rer 189Y tion ei 9781 
ndl the . de l. r e 5 
ino Demurre oi g a+ ly 
_—_— e wy de bes 


: Acbione ſua pig %!⁴ͤ peel 
: | in Bar, 

But the Queſtion was, cahether an attoꝛney wal be allowed his 
Paivilege in a Cale wherein the-Ving is conserner ? And af to that, 
this Diſtintor was made. 

ſl. There the Proceedings are merely at the King's Suit, as 
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am, Informer; atid not to the Party griened; there hall b Hut. 22. 

Goth, but be char nes ſpall recover the Forfeiture and oH; en idem. 

this) Diſtinction Was allowed by the Court NG 007 31) get of 

lis rue, upon the! Statute uf Forcible Eutries the phigtit x 6. 

have Coſts, becauſe he migbti have Coſts 5a6;Gommon Law. 

Caſts, and eee eee new mg bur de 

of theo? r 1 91 ing 1133 ay $01 70 0159 20 

4Nbw; tho the Penile by this /Statut&53 1 Ek, is gi ven to an 

common Informer; yet l likewiſe reposts; this 
eta we h the platutiff had Juilgment y but H not diftin- 

gwherchet fur rhe Forfeitore' alone} or for chat and the Coſts 

mibethier, pute cue Scvjeatitzirhouwas of Counſel: for s e 

traſarth'the Rollyithe (Remembrance, Had! the Court Hog; but 

5 hing he could find no Fobtſteps of any judgment for CH, vm 

atis tet by: tlie Report iof the Hay urſer Himself. of the 

111 of this Matter, viz. that he pai on! ie. the io H and no 

9 mY Ne 9181417 © + HOO! 01 15 "69A 2761 vhs Ing: Its 4-10 d FFF 18 


Y - i 
-nl HA oi ira : 2 0161! £13 57 4 10 0 ion. 5 6 * 270 70 its SGA 
oy : 4 s Kat a 6 
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1 * 134 18 T3 „118 314 4 J. 7217 8 * I 34 * 


ET ORR Get ids, baht 7109 TIT eg SH) ie inen. ad TY”, 

t he, ENI R 
- +2: 1 Percinal qui tam verſus Mf 
T5 


OR: ban Orr 101 . 
877 hu tit Gbr Upon the Statute 23 Eli. againit r 
lech n vt envantfo2noticoming-to-Church,z the Fox NZ 
L vivitedoltetwiern: the Queen, the 

bog und the Inkoꝛmer. 0109 38:11 babesiq bur; Nebel g: 

The Dekendant pieads a foziner Convicklon in Bat, in ihich Plea 
he rorites the-'afozeſaiy Ac, und further, that by the: Statute 
29 Eliz. it was enated, That an Offender once Tanpiged fo; not , Elz cap. 
colning to Church contratp ta the Statute 23 Eliz.. hall in kaſter 6 This 
and Michaelmas Cetms next following pay intu the Exchequer aghſhoold, be 
per Month, and edery Pear after that Rate, Kc. oz ſo toug Who iz. cap 
thalfozbear-to:conie:to'Chiirch conttaty ta the ſaid ad and in Dea 
kaliſt thereot, that the Queen max ſeize alt his Goods; and twa tan 
Parts of hig Lands and Lenses. 010 wt ik J „ 120 3 CHAR 11 2 
That when an Indicment is found againſt ſuch au Offender, a 
Pꝛoclamation hall be made-£9. rerider himſelt ta the Sheriff heto2e 
the nert actes, and that his Negleit to do'ſo ſhall be a luffcient 
Contor 27m 17 02-9mv7. ; betend e: 1. 4. 

Then he fets: fo2th- Part ot: the Statute. 3 Jac, by Walch Laclces, Jac. ca cap. 4. 
ar AMize, Saol- Delivery, and ot the Peace, haue Power ta hear 
und determine all Offences koz not coming to Church, and to make 
Pꝛoclamattun that they render themleſves to the Sheri befazs the, 
next Aſſizes 2 Seſſions ; and; upon Neglet, to recoꝛd the Default, 
2 is ag a Conviition by UGerdict. 
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2 ry Offender in not coming to Churth ag lo ltd, 000, 
3 682 Con en paptuey the Erchkn ner in Eiſter and Michaelmas 
Terms the Sum then dur ro the vol» per Month and every, Wear 
fterwards in the ſame Termb-accoſding/ to: that Atte, iet cent 

- ©" whete'the- King ſhatl take two Thirds ok their Lands and Keales, 
67 that they conkoym and come ta Church. uro eig var 
- That everþ Tonvidton wall be certified inta the-Grehetiner befoze 
the End of the next Term following it, that the-Goutt map: award 
Piscefs for Setzurt and-thas*if:Defdult 'ſhail! be made in Pay: 
ment as afozelatd;” tharcthen the Ring may ſeize, &8c101}0! nomirii'o) 
Ehen he lets . eee at Arbe ScMong Roz mat 
toming to Church, tha tion was mad? ta rende humſelt 
to the Shetif'defoje't nerd actes, twhich was not done z chat the 
Dekault was reto werd and thereuponhe was £onviiten, -whith:Cons 


Diffon wag certifier: into the Erchemer, T& oft bio of eng} 
further mas 


I! 'To' this Pita the Plainfiff-vemurred;- and nothing 


done ir it of 7 no big st 15111 BI AINEM eit 10 fh 
Ney. 17. The Eran adviſes his Reader to look into theſe Caſes following; 
Lane 60. which prove, that a Conviction Proclamation is a Bar to an In- 
| formation £$ and in the firſt Caſe which he cites, the Information 
was brought t before the Party was convicted, which is ſomething 


| extraord! TR q Fo 
Bridg. 120. 75 I 68s 20 Infor mitte b Brough it bolfdithe le Statute aga 


2 Cro, 480. the Husband and Wife for the a of the Wiſe, and the ſame 
idem. Plea was pleaded as in this Ek Toll murrer to it, e In- 
former had judgment, 
3 Fac. cap. 4 H Becauſe the * Statute waz nt purfized; for thattetta e 
4 Perſon is indicted /andidoth not 23then Er tion _ 
be made that he render himſeif tu the Shers Rbeforeyhe net Ainet. C 
and the Defendants had pleaded that Proclamation as wade 
Wife to ſurrender het ſelf (but did: nut ſaꝝ tothe Sheriff) at the ext 
Aſſizes; it ſhould be before the next. Aſſizes ʒ ſu that the Woman was 
not conviqed, becauſe the Proclamation Nas wrong. e. 
But if ede been proclaimed atanrding to the Statute, aud the 
Conviclon had been good; it had ſtill been in vain, and the King; 
could have no Judgment in that Caſe, becauſe bis Remedy vas to; 
 foize the Goods, and two Thirds of the Lands; but a Feme- Cort 
Rath neither Goods or Lands. and her Husband: ſball not be puniſh⸗ 
ed for her Offence, becauſe ſne was convicted . an Indictment, 
fo which he was io Party. ie 116, eee 360.39 
The ſame Caſe is reported in 21 400. but all that; is mention'd 
there to this Purpoſe-is only the Opinion of the Ch. E Home, 
That if the Woman had been a Feme- Sole, it might have been 1 
oo Bar; but there is no Keaſon' given for it: MO], an Opinſon 
Without Reaſon to back it, is but an Opinion ſtill, and 4 fon it 
makes no Mauner of Imp reffion| alle the Minds of Men, unleſs they 
can 7 form to themſelves Lacks ſuita 1 71 8 to 19-3 e W 
Mt 


* 9. 370 15 N. mo 29 9 rin 444i; 
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; 3 Barnaby 
* 

80 


|» Barnaby verſus Nandikg,\ 
Vinford. Trin. 3 W.. III. Rox. 1878. 
Yark a Nye ET gol tam, &: drathff the Derenbant fob wok 


Ins if | 
Honths, and Tohfludes contra formam Statuti! 

The Detendant pleaded in Bat another Adlon bxduiiht actaiiilt hex 
fo2-thy fame Dpnee,- and that the Infor 0 Muogntent in that 
Adton. 1 HBO CE Pe * 


Che Plaintiff: replies protellande, That tuch Judgment was ab. 


tained! by Fraud; and then pleads, That the Pꝛoſecution in that Cale 
was not within a Pear after the afo2eſaid'eleven Months. 
Che Dekenvant cejoined, That the Pyhoſeruttoii was within the 


Time limited; and upon Oemurter, there were two Dbjettions to 


the Declaration. 2236 


1. Becauſe it concluved cbgtrü formiath Statht, when it ould be Cro. Et 2. 
Statutorum; ko the Statute 23 Elis. depends upon that of 1 Eliz. 4 
viz. That Perſons who refuſe! ts go to Church againſt the Foun of 2 Cro: 14.2 


the Statute 1 Eliz. ſhall fozfeit 20 J. per Month. 
But this Greeptior' was difallstved,- becauſe the Pietedents in 


contra formam Statuti. 
l believe there is not the Ike picessebe in Juſtice Warbarto#'s Manu- 
ſcri pt ;; if there had; then our Serjearit might have cited it againſt 


that Judge's Opinion, wo“ held, That where one Statute made an Owen 135 


Offence, and afiother increaſed the Penalty, if an Information is 
brought for that Penalty, Jo muſt conclude contra fie mans Sta- 
ee ib r 

2, Another Dbjettion was made, That the Declatation was too 
general and nok anteeable- with the Precedents, Whith ſhew to 
whom the 20 l. per Month is forfeited, viz.'-Two Thirds to the 
dae fo? her ſelf, and fo2 the Pact, the othet Third fo2 the Pooſe- 


7-01 


Vut this was: fo diſallowed, becauſe the Pꝛecedents are both“ 


Maps, and the'Coutt will take Notite how the Penalties axe to be 
dilkriburen. 

The Ser ant ils have weutioned where thoſe Piecedents are 
to be found; he tells us, That he could not find any judgment 
given in this Cafe, and that he was often diſcouraged'in ſearchittg 
the Court-Rolls, beeauſe he loſt his Labour 3 if this is krue, how of- 
ten Will his Reader be diſcoraged in ſeatching tho Authorities 
which he hath cited in his Books? Many of which are to be found 


no where, and others, when found, are Ong. to the Pittpoſe fot 


wick they are cited. 
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6 per Month for not cornfelg to Church fo2 eleven 


Co.Etit.565; 
the painted Books of Entries, conclude contra formam Aus, And 7 5 22 
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"Afton: onzthe See 0 ; 


| Belaſy ſe eus Burbridge & & . 
.T fin. 7 W. III. Rot. 6847 


Notringham, f | RESP A SS, &c. letting kozth. That the 
Plaintiff made a Leaſe of, a Meſſuage and 
Lands 2 e K. Holme and Bathley, to one Robinſon, foꝛ 
one Var, and ſo from Tear to Year gs long as both Parties (ould 
agree, reudung Rent, which being in Arrear, he diſtrained five Quar⸗ 
ter of Barley fo2 the Rent of one Year and an half, mW auuccdar 
the Derendant apud Holme did reſcue the Diſireſſs. 
pon Not guilty pleaded the Plaintiff bad a Gervit, and it was 
moved in Arreſt of Judgment, 42210 363% 1 Jon bil 
1. The Plaintiff, had not ſet koꝛth, That. he gave Notice 1 the 
Owner of the Goods Diſtraine md. 
But it was anſwered, That Notice was not neceſſary; to be Piven 


Vio 


to the Defendants, becauſe they were the Wirong⸗doerts. 


is diſtratnable. 


6 Rep. 35-B 


Mod. 4. 


2. The Plaintiff did not alledge, That the Cozn was unthzathed; 


20 and that the AF, gives Power ouly; to diſtraſn.Sheaves or Cocks of 


Corn, looſe or in the Straw. 7 Ni 1 ie 961 
To which it was anſwered, Chat whether-ehzahed or not, Conn 


He $1.3 


3. That the Rent being reſerved 825 a 1 EL and ft * Vear to 


; Year 4 the Leaſe was determined at the End ok one Lear, and 


N the Plaintiff could not diſtrain faz moze than a Year. 1015 
But this was held a good Leaſe for two Pears ;-;and to pꝛobe it; 
The Biſhop of Bath's Caſe was cited, where tis held, That ſuch a 

Leaſe after three Years js. but a Leaſe at Will. i e 
The next Caſe in the Book is Cro. Eli. 775. which was a: Leaſe 

from: Year to Tea, as lang as both Parties pleaſedg this was held a 
ood Leaſe for two Years;;and differs from the * wh. of 40 Caſe, 

EE that Way: a. Leatt for one * certain, en 1 Haus Near 1 

ear; Nc, j1 13 124 £01 113387; 

* Goftwicks i is Jifferendly reported by 8 200 in the firſt; Mod: 

for in Sid. 423: (and not 427.) tis Gd, Thatzthe Leaſe was for one 

Far; and ſo from Year to Lear, And the cen of Hebt was 

brought for Rent arrear in the third Ver after the Commencement 

of this Leaſe, without averring that the Defendant entered and was 
poſſeſſed, ee. in that Vear; and it was objected, that for want of 
alledging the Continuance of his Poſſeſſion, that Action wauld not 
lie for Rent arrear in the third Year, becauſe it was | then but an Eſtate 
at Will; from which 5 are to inlets that i it was a good Leaſe for two 

Vears. 1 att rior 

The 1 Mod. Fab g That the aer 1 a, Verdict for two 

Years, which differs from Sid. for he ſays, Tbe Adion was 

bronght for Rent due on the third Year ; but from both we may 

collect, That the Plaintiff ſnould have alledged the Continuance 


4 of 


|} 


Bar by the Statute.” 
of the ER, even in the . Year, and that *tis a Fault ro 
omit it ; but tis ſuch which is cured by A Verdict; for in ſuch 
Caſe it ſhall be intended, That the Defendant was in Poſſeſſion all 
the Time, for which the Rent was found in Arrear. | 
3. The laſt KY was, That t * a Mil trial, betauſe 


E 7 Verne is laid tw A be krom all t 8 
th ak 17 hen N hꝛee 


Places r the | 

But it was a „That the Adlon Leelg brought ko: a 
Wrong done, and 4 upon the Demile it ſelf, which was only an 
Inducement to it; the“ Venue may be laid in that very Place Ct, Eliz. 


where the Tong was done: ne: And. ſo the Plaintiff. had Judg⸗ 427; 6 19, 


ment, ao $71. 
h Noy 9. Hob, 
— —— —1Pü % Hutt. 
vl 20 * 7 N : ak 
Ridley & af ve 4 Bell 

| Re => n 43 3 5. * 1 NN 

Cooke. Trin. 13 W. III. Rot. 406. | 

nose 12g 2 & 11 24 ALE nfo 


LA NV Mecthere (s;an-Allowange!of 1817s. given zo the Expozter 
J; 7 Pied; ef, Cop ih erponangdurifig the Continuance 
0 aty, upen;Salt, Which, by tþab her g Ad, was tu be from th 
755 0 Wa 15 tot a TT nd Rene 
y;; another Act, Anne p & 19; YY2 34:6bere- 18 358: mute 9 
to the Expoztor f02 every Hundꝛed of Cad fich exported. 
„She Plaſntif ougbt an, Arten ka; as W being acter the Nate ot 
By 5. per. Pundzed fo - - 17080! Cod-fiſh,” enterebuto be expoxten 
b. 1700. 0 g is 8 N 30803 .89*%5 Und Io 23H N. 
"Ind. Upon. Nil debet pieaded, the Matter was lounde Speclauyf 
and the Queſtion, was, Whether his Anton was not bought faz the 
lowance of 30.8. per Hundred, fo Cod-tiſh erpozted after the 
fry on E was N . ade & G WMW & I. 
9 continue but till 17 Man, 1697 and this was bꝛought 
fo? 2 God Fr Nos. 3 Feb. 1700. hs 92 4 * 
„But there was another Ack, viz. 7 & 8 W. which: wis-made be⸗ 
5 em both thole konner Statutes; and by that Ai, the Duty ut 
alt was made peryerual: : Now, though! that ad was made. two 
Vears after the firſt ad 8 W. pet the Parliament began 22 Novemb. 
07 which was dur ing the Contmuante of. the ad 5 W. &II. 
5 705 recited. therein, and made perpetual: ſo that tis the fame 
as if it had. been hee perpetual at firſt. iS ir CTV TIES a 
ad. this agrees with the Opinion bk the Lord Chiaf Juſtice: Po Co. Eliz; 


Phar ne ad Dingle ey and Moor s Caſe. " 1//+;\T hat where a btatute js made 750. 
to continue for a certain Time, and afterwards tis made perpetual 


by another Act, in ſuch Caſe the Offence may be ſuppoſed contra 
 fort#a## of the firſt Statute. 


. 48 * 
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Aſſumpfit. 


5 Kg upen the. Daft Süss ig By thes tatute 5 &65 & 6 W. 
MV W.& M, cap. 1. 
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 Stinton verſus Yates. : 


Wyrley. Hill: 36 & * Car. IL 3 
Worceſter ſſ. ASE, ge. in a Special Pꝛomite, viz. That 
_ 2. Defendant's * lain wi 
X Plaintif s Daughter, and got her wi 
Sau of wich he was was velivered ; and that 
the Plaintiff intending to pꝛoſecute the reputed 


n and the De⸗ 
fendant deſiring an Agreement. &e. chere was a Colloqmum between 
them concerning the —— on 4 of = he, aachen it 
was agreed, That if the Platntiff would promiſe tb Keep. the Child 
„ not p te the Son, that then 
the Defenvant: would pay the Plaintiff 10 I. and lays mutual 
Pꝛomiſes, &c. and avers, That he had maintained the Child, &c. 
zud had not pꝛolecuted the”: reputed Father ; then he alledges'a te- 


cia} Requeff,” but that the Defenvant had not patd the ok. $&c. - 


- Upon Demurtet to this Declaration it was objexed N the 
Plaintiff did not aver that he had promiſed to maintain Wan 
five :02 fir: Pears; which is a Condition that ptecedts the whole 4 


greement. 
ryeant hath given a very my \Nerious Ry to this obje 


The Se 
Qion, which I believs tol be his own 72 * * F he Was Counſet 
pets which 1 15 en n' an make a little more in- 
| Ui — le. N 60 The 43: Th 2315 3% 
he Plaintiff had: Jaid mathal Pros 1 in his Didlayarion, 7 Vi. 
That the Promiſs which He made to perform the Agreement on hi 


Part, was the very Conſidera tion that 7 Defendant promiſeſ®6 
W to maintain the Child. 9 


perform} it on her Part: And this was mas road 
2 Wa 
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A tbe Puaband and cate 92 Bonep 
le 15 the Wite, dum ſola, 1 15 they 
Spetial equeſt by the Mite on the 2d Day of November, 
&C. e 1 and. by; the ae 18 22 after - 
7 en 
eten er wa ay rea 
pap, © POP. 008 that: be.. tendered it, &c. on the.:firſt act Day of 
May, 2 .Jac..A Kaſs the 7 emurter to this Plea, the Plaintitf bad 
Judg at, 3 W the Ye; * wa to id ter, both the 
Reque d don 28 0 1 1 a(t | 
N Fj 
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Lincoli. Ul. VASES 
| rien = un Attozne on 
due to the Inde ate in his Life-time, ce. ban * 
Upon Demütrer to this Declaration the Defendant.” had Judg-. 

ment, becauſe all Ations bzought in the Court of Common Pleas.: 
are either by Oziginal TUrit o2 Bill, o2 by Attachment of Paivilege ; 
and this Aﬀfon was not bꝛought by either of thoſe ways; fo? tis 


thus. fl. The 2 fo queritur only, Sec. when it ſhould be the 
Defendant attachratus fuit to anſwer, &. 


pt "4 C47 


AS E by an  Infat t 1 755 "who b by his next. 
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Cningſly verſie Rodd | 


a Mich. 3 Jac. II. Rot. 835: : Fd f 


Hertford fl. . n de. upon a Special, Agreeitient, fetting Y 
. kozth a ede 700 the Parties c 4 
ing the Tithe yearly ariſing out of a Beadow ; and that the Platn- 
tiff affirmed he was Pꝛopꝛietoꝛ of the ſaid Tithes, which the * 
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Dal denied, D, and thereupon it "was agreed, That the. Defervant 
ſhould ſtill continue to take up the Tithes koz his own uſe, and 
that if the Plaintiff ſhould recover the Tithes upon a Trialat La, 

then the Deteuvant was to pay 20 5. fol every Pear he had colleed 
them: There were mutual Þ2omiſes laid 2 * "cox to per: 
koꝛm the Agreement; then Avers, e re 

in a Trial at Lab, &c. 400 hor iti Conſideration he did 2 | 
Defendant to take * the ſaid TTY] be. p2omiſed ta pay 20 s. per 
Aritium, and — Chat he vid permit him lo to da : Then be 


ls another P upon whichthe Queſtton din ariſe, viz. That 
in EE E Rab pꝛomiled to ſuffer the kkendant to tanke 
and teceive the Eithes, ho phat 


ne to pays 20 8. ug - 
The Bot Bol tells us, Thar 87 155 In Was Decla- 

rition;” 7 75 not ſhew n ech ir e uf roms e er, Or in 
ately « er. 


ed, that fis e ee ee Wy wü: Dee 
5 As to this laſt Promiſe, it i © pay a eoIRerd? Sum nere 
there was nothing due before; for the 25 s. was not a Debt, nor ſo 
much as a Duty before the Promiſe made; therefore it muſt begin 
with the Promiſe it ſelf; and if fo, the Plaintiff ought to alledge a 

Special Requeſt to pay the Money, or his Declaration will be naught. 

This muſt be admitted to be true where the Requeſt is made —_ 
the Agreement, vix. where the Promiſe is to pay #pox Requeſt, whic 
is = this Caſe, therefore there needs no Special Allegation of a 
Requeſt. 

And as to thi Matter, there is ſtinction Books, 
That where an Adio 18 NO HE tot a Sin Gade on — 18 1 
upon the Sale of a Horſe ; there the eneral All tion licet ſep {ep re- 

ne CORE ſufficient. Requeſt,” becauſe” in ſych Caſe the very 
tinging the Action is 4 Danna Law: Hut whete a Promiſe 
is to do any ASS, 5 there tis Parcel of the Agreement, 
atid a Spebial Dem ak. Lie alledged' to emit the” 'Plaintiff'ts to an 
| — ekt ity _ 25 1 n 7 2e | | 80 
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Ewers verſus Benc hin. 
Cooke. 8 Mich. 4 Jac. II. 
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Pe n ASE upon a il ol Exchange, ſetting fo2th a 
| Cuſtom in London, amongſt! Merchants and 
others dwelling there, That ik any Metthant ſhould dꝛaw a Bill | 
P bn dae Direfted 1% another, requiring him to pap, &c. and if. 


75 Via m, vid acckpt the he becatn 
liable es net 0 12 1 
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„Ent one King. dum u 334 pn Sandwich, upan the, D 

ta pay g 1 to tha\Plaintiſk That: cee 
| hut had nat paid; cherchone n. 1&0 ry 1} a 

Van deen Domurnes £9: this. Declaration, the. Deteuvayt 

Judo} nan, berſe re being no Time mentioned 

hen the Money was to he pad, and the Plai 
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K having not 


ſelf 
ſes £026h..that the» Defeuvant: accepted, it; ta pay at | 5-4 oꝛ at a 
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N ork . ASE upon fl Spetial Igroement! againit an Attomeys 
herein the Plaintiff lets fezth,. That it mas agreed 
between him and the Defendant, that the Plaintiff thould make a le⸗ 
gal Conveyance to him of a Houſe, 8c. and that the Defenvant 
ſhould pay 13 5 l. Then helays mutual P2omiſes, Cumqʒ etiam fn Con- 
lideration that be had Erecuted a Leaſe and Re 2 t 
eidem Joſepho (which was the Defendant) his Jntereſt in the laid 
Houſe, ſuper ſe aſſumpſit to pay the Money; then he lays an lndebi- 
tatus aſſumpſit foz the 125 1, 

The Dekendant pleaded Non aſſumpſit, and it was found agatnit him, 
and entire Damages given; and it was moved in Arreſt ok Judg- 
ment, That the 
not alledged, That the Defendant ſuper ſe aſſumpſit. 


2 ee K 


1 
# & « 


In Frdoof of this Matter; theſe Caſes, wee Gee . Peht on a , you. 


CharcerParey, brought by the Maſter of: g Veſlel againſt the Mer- 
Bas wherein erg other Things the Plaintiff lets farth, That 
the Ferformance of the Agreement opchs Part of, che Merchant, 
Oblagafet fo to. the ſaid Maſter. "G1 70450 
\'Tis * the Court: gave Judgment. ußeyi 2 Demprrar KIN; the 
Plaintiff, b. betet not ſet farth quad die pred 1 * Het ſe 60 
but this was 0 he Opinion of of Juſtic extris : For] k in the 
es Grammat Cenfrudien of theſe Words, it uſt appear that 


the Merchant was bound; for tis ſaid, "That for the Performance of 


the; Agreement. on the Part of the Merchant obligaſſet ſe 3 now it can: 


not-be intended that any other was bound but We Was — 5 + | ail Gi. 


med, and in ſueh Caſe tis more elegant Lain to ſay, That oblig 
than to ſet forth quod ipſe obligaſſet ſe. 


The next Caſe was in the ſame Book, and it was in Replevin 2 Vent. 141, 
the Defendant made Cognizance as Bailiff of Elizabeth Coſſen, and ſets 144. 


forth a Conveyance made unto her by Nicholas Coſſen, which upon 
Dyer was thus: 
J This 


ration was naught; becauſe the Plaintiff had 
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" Tie In debeure, Ge Se. wriade between Niekolas 5 en, doe 
Pare, and Elzabith Co 55 of the other Part, Witneſſeth,- That where- 
as the ſaid Elizabeth of bath ſarrenderd:nto/ehe' HaHaf!of the 
ſaid Nicholer, one Indenture of Atinbity, % for a Term yet to 
come; 38 by the lame it appeareth,” Harh "given and rant dg und 
by theſe Prefents doth give and grant. ae n IN 
It was Objected, That this was not a NT Grint; becdule the 
Nawe of thie Srantor was omitted" in the granting Part of the Deed; 
but it was held, That the Indenture being between Nichilas of the 
one Part, and Elizabeth of the other Part, it muſt be intended that 
Nicholas granted. 

Therekoꝛe tn the pyintipal Caſe the Court likewiſe held, Chat 
the Mozds Cumqʒ etiam ſignified moreover, which coupled the le. 
cond P2omile to the firſt, where the Defendant was rightly named. 

Beſides, the Chief Juſtice Treby was of Opinion, That this be⸗ 
ing after Uerdi# was helped by the * Statute of Jeofatles, which 


> Ne Th 


enacts, That after a Verdict qu Jadgment all not be ſtayed for Want of 


Form, &c. or for miſtakitg ſtiah or Surname, being once 
rightly named in the Record Now this Caſe cannot be compre- 
Hended' under this laſt Gauſe, for the Name is not mſtaker; but 
wholly: WA if ſoy Ik fvonder the firſt-Words, viz. Wort 
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f tate 1 A f 2H 5 133 1 | 4 
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lese. Vid. wl Tol., 27 ogy 
73 Trin. 13 W. IL Rot 406. ; 


| York g. ASE whetein the E laintilt veclared, That he was 


WU} N df ſeveral Goods, which the ſold to the De⸗ 


kendant 76 I. 12 8. 64. and that Half a Crown thereof was to 


bind the Bargain, and the reſt was to be paſty on Demand; then 
the laid mutual Pꝛomiſes, That in Conſideration ſhe Had p2omiſeb 
to deliver the Goods, &c. he pꝛomiſed to pay the Money; Cumq; 

etiam the Plaintiff had ſold divers Goods to the Defendant, ſuper 
ſe aſſumpſit to pay the Money, but did not ſet koꝛth any Place where 


this Pꝛomiſe was made: And after Judgment by Oefault, and a 


CUrit of Enquiry executed, this- was moved in Atreſt ok Judgment; 
but the Exception was not allowed, becauſe the Judgment was by 
Dekault, and in ſuch Caſe the Mant ok a Venue was not material ; 
* * VO ok the SEN may make aa: of Damages. 521 
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Northumberland ſſ. UANTUM meruit andindebitatus _ 
ſit fo2 Goods ſold and delivered. a 
"The Defendant pleavcy Infancy in Bar. | 
The Plaintiff replied, That Parcel of the Goods fo2 which he 
had declared, were foz»the'neceſſarp-Cloiths'of the Jnfant, and the 
Reſidue was foz his Meat and Dink, &c. 
The Defendant rejoined, That/2greel; Ke. was not fo Cloaths) 


and Parcel, 8c: was not fo: Beat and Dunk, and tendered an 
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Cates, bs f ks 8 done by ſcarchitis after Rolls, for there i is not bly 
Word there relating to this Matter. 
2. The next Dbjeaion was, That the Defenvant ought to put 


his Allegations ſeverally in 'Jfſite, and not toſay, That Parcel was 
not fo2 Cloaths, and Parcel not fo2 Peat and r and then tender 


nun Iſſue upon the whole. 


+. 
82 N broüe ght on Teveral Promiſes ; the Defendant ile, added non 
ue, 


Sid. e 
4 fare." to al, and did not put them ſeverally ih 


Pur poſe. 


Poph. 208. 


Sid. 338. 


not gibe Liberty to one who was an Infant, 


The Serjeant hath cited Dyer 336. and iccording to his uſual-w way 


of Citation, there is nothing in that Page to this purpole.. 


But I find this Objection was like wi e difllowed, and the Ciſes | 
cited relating to it were, 

V Noy 132. It was Debt on two Bonds, the Defendant. pleads 
aun ſunt ah, and did not put the Matter ie in mY and it 
was held: 1 Soc Plea. | 

The Cale in 3 Cro. is to the ſams.Puspoſe, viz. iky was an Aion 


e Plea 

was held good, for it, extends -to all. 
1. But then it was öbjedten acathit the Reptitation, becatiſe the 
Plaintiff had not diſtinguiſhed. which Goods were fo2 Apparel, and 


and yet t th 


which koꝛ Food; and. fo ft was untettati, and this was held a good 


Exception. 

As in Trover for two Loads of Corn, the Defendant juſtified by 
the Command of H. to whom part of the Land did belong on whi 
the Corn did grow, and by the Command of P. to whom the other 
Part did belong; and becauſe he did not ſhew particularly how much 
did grow on each Perſon's Land, the Plea was held ill, 

So where Debt for Rent was broughtagainſt an Aſſignee of a Term, 
who pleaded quoad 20 l. Part of the Rent, il debet, and as to the 
Reſi * That be had aſſigned the Term, Ge. This piea was held ill 
becauſe he ought particularly to have ſhewed when the 20 l. was 
due, vix. in wl hat Tear. | 5 
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ondon f. \SE : gall} an Executo fox 5 received by 


= Deſert pleated t the Statute of Aimee in var to 


the Afton, 


© The Plaintiff replicb, E hat the was unher Age at the Time of 

the Promiſe r made; and that, within fir Pears' after che came of age, 

e fled an Oꝛigtnal againſt the Defendant. 

„Ehe Defendant rejoined,” That the Statut Eimitatlons doth 
bing an Anon on 


CME within ſix Pears after he is of Age, Sec. 
N 10 
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aer upon Demuurer to this-Rejoinder, the Plaingif bad Aub. 
ment. 1 irt wo 
The Serjean 1 5 us to the Caſe — 5 Chan: 


the Reaſon of this Judgment, which was thus: "uh 


. It was an Aon on the Caſe, brought by. an fai, b. by bis Giias: 
dian, Ce. 


The Defendant pleaded- the Statute of Limitations:. the. plaiutiff 


replied, That he was under Age at the Time ↄf the Promiſe made, Fe. 
And upon Demurrer it was objected. That by this-Statute the Pri- 
vilege of Infancy did not extend to Actions on the Caſe for tho the 
bringing ſuch Actions is reſtrained to fix Years in the Body of the 
Act, yet they are not excepted in the Proviſo or ſaving Clauſe; for 


chat Clauſe. the Privilege of Infancy is extended to Actions of . + 


Treſpaſs, Detinne, ITrover, Replevin, Accompt, Debt, Treſpaſs for Af 


fault, Menace, Battery, 77 ounding. Impriſonment, | | Words and Actions 
on the Caſe are omitted. 


But the Court held, That thoſe Actions are within the Equity bf a 


that Proviſo, altho not expreſſed; for the Intent of it was to preſerve 
the Rights of Infants; and no Man can think that it ſhoyld preſerye 
their Right to a little Adtion for Slander, and not for a en * 
| owing to them. 


Thorpe verſus Thorpe. | 
_ Hill. 8 W. III. Rot. 1667 


va fl NaskE on a ſpecial Agreement, wherein the Plaintiff 
ſets fozth, That he had moztgaged two Cloſes to 
the Detendant, and that there was a Colloquium between them con; 
cerning the ſaid Moztgage, and a Releaſe.of the Equity of Re- 
demption, and concerning ſome Money due to the Defendant ; up- 
on which Diſcourſe,-the Plaintiff agreed to releaſe the Equity o 
Redemption to the Dekendant; in Conũperation whereof the De- 
fendant agreed to pay 7 l. to the;Plaintiff': There were mutual Pro- 


miſes laid in the Declaration; then the Plaintiff -averred. Perfo: 


mance on his Part, and that the Defendant had paid 255. in Part 
of the 7 1. and la lays an Indebitatus aſſumpſt fo; the Reũdue, it 


being in Conſideration of the Releaſe of the Equity of Redemption, J 


and that the Defendant had not paid it. 


Actions, &c. Chat the ſecond Pzomile was made beſete 25 Day, 
which was likewiſe releaſe, 


The 


* 5 ba * 
98 TK 3% 25 -. 


ir and e, for * 2 Sad. 


*1 


Ede Defendant. pleads- in Bar, That after the firſt Pyoiniſe; 
which was made 29 July. 1694, the Plaintiff; by: Deed releaſed ali 
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7 . « * fveration/;-and-at"the 
Mozds, viz. All Actions; Suits,” Debts; Duties, Sutms of 


Palm. 218. 
- 2 Cov. 623 
| 1 


ue Hoe 's 


2 Rol. Abr. 
407. Hob. 


2 Cro. 571. 
and not 57. 
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1 Adv eraved Oper dt e10/Rvledſy, gee A 
was of the Equity ok Redemption, but without erpzefling the Con 
End ol the Deed there were theſe general 


- and: Demands: whatſoever. Tat, 18 uw 410 aft 1 W. 
And upon Demurrer to this Keplication ſt was wee. That 

this \Aition was - releaſed; | but it was held that it was n Cauſe 
the Releaſe preceded; and was the very Realon of the Aeg 5 for 
till that was executed; the Js lalntitk had not Cauſe of Aion kor the 
u and therefoze it was ablurd to imagine that the Aeabe Hort 
diſchirge that very Duty which it treated. e ats 
Co pꝛove this, the Cale ot Potter und Philips was tited. oy 
10 Hit was an Aon on the Caſe, | wherein the Phintiff declared, 
That in Confideration he would lend 71. 10 x. to the Defendant, Ge. 
aud would promiſe to releaſe unto him al} Actions, &. that in fich 
Caſe the Defendant promiſed to pay a Sum of Money to the Plain- 
tiff ima certain Time: The Plaintiff alledged, That he had lent the 
Money, and executed a Releaſe; and the Queſtion was, Whether 
that Releaſe did not extingniſh this Action And held it did Bot; 
becanſe(ftwas Part of the Conſideration upon which the Action ft 
ſelf did ariſe. (ASH Of BOW 

There were many Caſes cited to pꝛove that thoſe general Lows, 
at the End of this Releaſe, could not diſcharge this Aﬀton koz the 
51. 15 8. becaule-it-was not a Duty- befoze the - Releaſe- was 
executed. 

There was a CUrit of Erro2 in B. R. bꝛought on this Judgment; 
and akter divers Argento; it was N upon the Reaſons and 


Authoaities following. 

Feirſt, It cannot b 10 if. je Jl ing might bring an 
Atton fo2 this Money the Reteaſe was erecitted, then this Re- 
leaſe would be a good Bar; * it was inſiſted on fo2 the Defendant, 
that the Paint ik was itttied te this: anon pon the mütual 20. 
miſes laid in the Detlur aten whieh maß be true im lome Caſes = 


not? in this; betauſe tis Wart of2 the Aprermentethat che 
ſhould releaſe; und it was up hat Consveratſon that t 
dant was te pap the Yoko, Nane te 11114392300) Un, — 
Ess true, Ik A. pꝛomiirhj 10 vettvee@ Cow: tD3and yoo 
ſeth in Conũderation tribe to pay sss! to A. 97 __ 25 
Adion fo; the Money; mthaut 'averraic the Denver 1 
_ becauſe theſe" ate aural” Penh, ald a Homie u n 
nilſe is a good Conſberatſun toratle un Amon; aß this hls wat ch 
Cate ok cis land Rainbred; in my lo Hol rt, Inn 5 Nahe 
„So where dne-rovenants to levus another fo2 Vu) und th he 
ter covenants to give ou ao Rees hot MH Face ee 
thete che Servant map ai Aönt of Gebeten Fall 8 be 


ne do avet that he ſerve 

Covenants are-mirttgl PR each ot p be e 
hat D. 

IT, I 2 But 
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But 905 mutual — ate laid i in 2 Declaration, which re- 
late to an Agreement between the Parties. vin. in Confideration the 
_ Plaintiff did promiſe to perform ch on this Part, the De- 
fendant likewiſe promiſed Performance on his Part, (as in the prin- 
. cipal: Caſe) there the oa onder on the ene, and not | 
on the Promiſe. * if» 42901 ag). £13 
And in ſome Cales the Plaintiff may: bung im Ann upon an | 
ee betore be hath: Tear; he is to do 4 that tr 
Dis sine l 5 0 
As ik B. agreeth to pay Money tu D. oh u certain Day, L uch 
—— tu be done by him 5 in ſuch Caſe/Di may een | 
one alter the Day is paſt; - and before-the Mok done. 8 
2: 1 ans covenants td: ſerve another in the Wars "gain 48 Ed. 3. 2. 
France, and that other covenants to pay him 42 Marks; the Attion 3. 
tes 'foz" the Moneß biokoꝛe the Ber vice pertoꝛ men. „in Itk © ue | 9 10 
3! The Reaſort in both theſe-Caſes is, betaufe each Party bath: ann 
equal - one * the Money, and the other fo2 the Mak oz 
Service. W bi ee Ho od hinab ow nid the 0 
10 S0 where an was; that Cole thuuld pay Pomlage Fool. 
for all his Lands, oti à certain Dap; chere, after the Dapiis-pat; 
an Action lies toꝛ the Monep befoze the Land is conveyed 5 Upon the 
ame Reaſon as im the Caſes laſt mentiaue d:: yo 0 
There is another Micetn in thele -Vatters, which. is thus: * 
fl That if by Agreement chere is a certam Day appoint ev ta do a 
Thing, &c. an that Day happens to be paſt bete the Thing is 
actually done; in ſuch Caſe, it an'Aﬀott brought. the plaintiff 
niuſt that the Thing:was-perfoxmed.. NX: 25:0 ei Am 24.7 
Tiilis fen toimelvery intricate; and er orte ptaded by the 
Caſes cited: od 01. nad 01090) 7; 7] 26 Wr. M 03 lift, * 
be firft is ity Dyer 6 U. where it is laid in the latter End of that 
Caſe, That ic one agrees to deliver a Hawk to another at a certain 
Day, aud the other, in Conſideration thereof, agrees td, deliver un- 
m a Horſe ut Chriſtmar following; if the Hawk is not deſiyered 
on the Day, the other ſhall never Have at Aion for the Rorſe. 
The other is in ober 2B, which vas thus: . The Aeſtator and 
_ 'ofie Crocke and another had ſeveral Interoſts i Lands in. D. and in 
Conſideration that the faid Teſtator had promiſed to grant his inte- 
reſti in the fait Ends to Defeats. he . to pay 500 7. 
% {or og following, if) the Defendaw tould agree mith Crooke for 
4 1. % 90 Eitteq%iq ide ven „no oft % 
lie Teſtator died the plaintiff brought at Action. for the Mo- 
ney, and ſet forth, That after the Death of the Teſtator, the De- 
fendant agreed with Croke for his Lands: and that the Teſtatot in 
his Lifetime, and the Plaintiff aftet his Death, Wcronrtady to Fag- 
vey the other Land, PII bir! + To ' Mes ' £4 TMBNSVG../ 3 
Aſter a Verdict for the Plaintiff, it was moved iir Arteſt of Jodg- 8 
ment that the Baain was, That tlie ess r ars he S 
veyanteof Part of the Land for which he wa ayngdod, if be ä 
could agree with Crooke for the other fert; for that it 74 ſhould di- 
e | 9 | agree, 


I Sand. 319. 
1 Vent. 147. 


— 4 1» B 4 att OY ** 


W. e 2 
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þ Rep. 16. 


Kol. Abr. 


ee then he was not to pay .the Money + and-if chat.» was not 


paid, then the Plaintiff was — to con Et 2 991, 
Nou this Agreement to be made with Crooke goes to the whole Bar- 
in between the Teſtator and the Defendant, — made it condi - 


—1 and the Teſtator dying before the Defendant had agreed 
with Croole, the Bargain between them was diſſolved of Courſe, be- 


_ he could not make a Conveyancef after he was dead. «i of) 
Now both "thoſe Cafes prove, That where. there is an Agreement 
to do a Thing on a certain Day, and in Confideration thereof, th 
Defendane/aprees to pay Money, ot do ſome other Act; there, vB 
Day is paſt Defects Think is doneg the Agreement is diſſolyedl; 
if ſo, the Action is brought in vain for, Whether the Plaintiff 
— Uverg che Perforttance:of che Acb on dns Part op not, if thefe Qſes 
ute Law, it Wil nor field 004 0? ene ae ene, d 
Some of my Lod Cokes Erpeſtons in Ughtres Cotes bung 
vecaſioned different Dpinions in out * which? wete nom to be 
Antete d.) Ja 353 HG N22 ino :- 8533112 57 og 553 
But firſt I think we ſhould be cold what my Lord Cote faid;; which 
I take to be thus: , If A. is to habe Money in Conſideration of 
ſdmethitig to be done by him; there he muſt ſhew the Performance 
on his Patt, becauſe it amounts to a Condition precedent ; hut if 
upon any Agreement, each Party have an equal Femedy z for 
the Money, and tlie other for the Thing: denden! Wee the 
Plaintiff need not ſtew the Perfornunce on his Side. 
lt ſeems the Variety of Opinions concerning this Matter are in ewo 
or three Caſes in my Lord Roles Abtidgement. 
The firſt is thus: i Gurnel and others covenant with Clerk. to. let 
a Ship to freight to B. after this Manner; vi. /Thatcthe Ship ſhould 


| x Buff. 167. ſail to Lyme, and take Freight there, then to proceed to Termonth, 


and ſo further, On and Clerk covenants to pay td G. Pro tote 2 


efatione 1 C 5:9D 0): 350g ano 
My Ford's, Rolle tells us, That Orne urnel might have an Adiion of Co- 
eue without averring any Performance on hĩs Part, becauſe theſe 
are diſtin& Coveriants'; but Bulſtrode, who reports the ſame Caſe, 
tells us othefwiſe-: Tis true, the Plaintiff had Judgment in the Com- 
mon Pleas ; but a Writ of Error was brought in B. H. and that 


Judgment was reverſed, becauſe theſe are not diſtin& Covenants: up- 


1 Kol. Arn 


415. 


on which mutual Remedies might be taken; for thei Word pra makes 
it conditional; and refers to ſome Matter precedent, to be done be- 
fore the Money is payable, which is preparing the Ship, taking in 
freight, Gr. wall this muſt be performed, and fd alledged in The 
Declaration. before the Plaintiff can be intitled to the Action. 
There ſeems to be a Difference between ſuch a Covenant as in Gar- 
* Caſe, attended with ſo many dther Circumſtances, and an ex- 
preſs Covenant in behalf of a third Perſon, that he ſhall do ſuch 
an Act; as for Inſtance, A. covenanted in behalf of B. that he 
(for the Conũderation afterwards mentioned in the Deed) ſhould 
convey Land to C. and C. ere ou eee none to 


bay 101 to B. 
It 
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It was held in that Caſe, that tho B. did not convey the Land, 


et C. muſt Pay the Money, becauſe theſe were mutual Covenants; ' 


or A. expreſly covenanted that B. ſhould convey, &c. for the Con- 
ſideration after mentioned ; and C. covenanting to pay the Money 
for the Conſideration aforeſaid, tho' he did not ſay for the conveying 
the Land, it muſt be intended to be in Conſideration of that Cove- 
nant made by A. that B. ſhould convey ; and fo each Party had a 


mutual Remedy ; and this, was aon and; Dixon Caſe. in my Lord 


1 


Rolleꝰs Abridgement, 415 175 3 anz 1 


In the ſame Folio there is a Cale between Vivian and Shipping, 
which was thus: - 17. An Award that A. ſhauld pay B. 10 l. and in 


Conſideration thereof, B. chould gibe Bond to A. to releaſe all his 


Right to certain Lands, &c. In this Caſe my Lom Rolle tells us, 
That two Judges held, B. was bound to execute this Bond, tho 
A. hath not patd the 10 1. foꝛ the Reaſon mentioned in the; laſt Caſe, 
viz. becauſe each Party hath a mutual Remedy, if the award is not 
perfozmed ; but Juſtice Croke. was of a contrary Opinſon s and mp. 
Lozd Rolle, at the End of that very Caſe, tells us, that it was ad- 
judged-alſo. to; the contrary. in Michaelmas Term, 10 Gar: but be- 
cween other Parklese: e np % e, EH Mon nn 
II fo, he was -plainly miltaken in tha, Opinion f thoſe two 
Judges, who were Jones and Berleley; and: he was miſtaken alſo in 
Crate; for the very ſame; Caſe; i red 

us, that thoſe. two Judges, held it to be a precedent Condition, vis. 
That the 10 l. was to be paid; before the Bond ſhould he given, and 
that Croke himſelf held otherwiſe, viz. That each Party had a mu- 
tual Remed x -!! oe i beter een- 

I only mention this, to ſhew how great Men may be miſtaken ; 
for Croke, who was then a Judge, and Rolle, who was of Counſel 
in this Caſe, have reported it quite contrary. - - 

But now from citing Caſes, the Book comes to the Reaſon of 
the Thing, which. is begun in a very odd Manner; for inſtead: of 
a Reaſon, it tells us, there is no Reaſon at all that a Man ſhould 
pay, t02 a Thing befoze he has tt; the next Paragraph, I maſt eonfeſs, 
is highly reaſonable, viz. Chat he wha paps foꝛ a Hozſe, ought to 
ride; and that two Men map agree fo2.a-Hozſe ; onc to pay; any 
the other ta deliver it; and that upon uch mutual Pꝛomifes, each 
Party may have mutual Adions ; but the Book agrees litkewile, 
that thele Men may male an Agreement where it ſhall not be ſa; 
which is very eaſily done, to-agree that which no Man will contro- 
vert: And laſtly, to conclude. this Paragraph with no Reaſon, as it 
was begun; it tells us, That tis no Reaſon; a Man ſhould-truſt anos, 
ther againſt his Mill, becauſe this would be hazardous in Contracts 
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AsE * pusdand und euife, as Exechirtt of Wi N He- 
ron. The Defendant pleads the Statute of 'Limffations, 
The Plaintiff replied, That the Teſtatoz, in his Life-thme, filed an 
Oꝛiginal in Tretpals againi-the Dekendant, with an Inten ſon to 
declare againit him upon his Appearante; That this Wrir was de- 
liver'd to the Sheriff' of Northamberlanmd, Who retutned non eff 15 
vals and thereupon goon iſſued tgain#f hin; and that pe 
te placito'the Celtato} died, fo that the Piea vas ond 
after the-Plaintiffs hay pioben the Tail, they declared 
Defendant, 8&e. and aver, that the 5 = _ wh acct crew vie 
in fix Peats after the Diginal, fil d by 7 de 1h add 
The Dekenvant rejoins, That the Crater 
Dziginal filed, and traverſed that he was then afive5* 
Ehe Plaintiff 'ſnr-re&oihs; and chers, Chat the Dftiidait wa 
eſtopped to plead that the CTeſtatot wa dend, &cc. berauſe it wa 
aͤgainck a Becow, Sc. and upon thts” there was à Demurrer and 
Joinder in Demurer. But I do not find that there was any e 
Aa 7 in this Caſe; but WU next wha a poke | batt 


Wy 'F tl 


4 
\ # > —_— . „* 
8 r 4 m 1 * ” S121 * 


N 1 . _ 2 Fas 1 

> 11 - 1 [13 Rest ws Fry 2 £ 

. . 
o * 


= ds Aae dend, Jah d 
aff Trin. W I. Roe. 302. ne nd l 


, C 1 cy 55 
| e-*2&- 5 E ato in 
r ko Money lent, '& By 5 : 
Ehe Deftiivant plevbs U Bur the Stittite or Liinitaticns.- The 
Plaintff replied; That the InteſtateFev 2. Been Treſpals qua- 
te Clauſum fregit againifthe Ceſtatoz, within ür Pears os rhe Cauſe 
of Action did atttew; and that he did not appear, but von after died; 
8 Tnteffate recenter, viz. on ſuch a Day filed another On. 


Tteſpaſs quare Clayſum fi e Execu 
5 ſt the Executoz, the nom 


a ; 
1 1 
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and he not appeating, the! teſtate died; and theteüpon 
the 9505 recenter filed another Oꝛi —4 in placito Tranfſgreffio- 


Caſum agafrift the ſald Di a; woo appeared wy his 
5 an 


en af and he declared agatinft Him"; the Plaintiff fut ther 
ſets koꝛth, That her Þugband, the Inteftate, pꝛolecuted the ſaid 
firſt Dziginal againſt the Teſtatoz, with an Intention to declare 
againit him upon his Appearance; and that * Cauſe of Aﬀion did 
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Then he 1 tells us, That this Writ muſt be t i e fame! 


Court where the firſt Writ was, and of the ſame Quantity in that in that 
Writ contained; that it . 

the firſt Writ ; as where one of the Plaintiffs or Defendatits dicth z 
bat in no Caſe where there is but one Plaintiff 
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and that the Vamp and the Defendant being Traders, the am 
Defendant gave à Bill to the Bankrupt foꝛ the pa an 
Then the Plaintiff declared upon an Iadebitatus aſſ and an 
W LO INES much, Yoney, &. 

The: Defeudant-;pleaded,':Thot he accompted with . er 
60 Al Monep die to him, and that upon the Ballance there was 
601. 10 6. 5 d. due £6. the Nlaintiſf, and no moze; which he received 
in full, — of all Bum ol ae dor which. op en 
ban declared. bbb de . vl 

The Plaintiff replied, That ther bod nat gccompted,, 

There was an Exception taken. to this Ae viz. on 
all the Pꝛoceepings of the-Commiſſioners-of Bankrupts were omit⸗ 
ted, which me to be let fozth : But this Exception mas not allow- 
ed, becauſe ſeveral; Peecedents ate as claratian fs. +41 

But the Serjeant hach not menti where thoſe Precedents are 
to be found, which is a cautious way to prevent Miſtakes; how- 
ever, 1 will put him in Mind of ſome Precedents where tis quite 
otherwiſe, viz. In Aton Emries, 228. plac. 25. in Liber placitands, 
fol. 106. plac. 1. and in 2 Vent. 63. all the Proceedings of the Com» 
miſſoners of Bankrupts are ſet forth in the Declarations : Now when 
the Serjeant thinks Fo to ſhew ſome Precedents where tis not ſet 
forth, a Mart with very little Law, and leſs Logick, may conclude 
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Defendant Ny. indebted to the Jnteſtate, &. 
which he p2omiled to pay, &c.. . 
The Defendant pleaded in Bat an Award made between him 
the Plaintiff, -viz. That the - Defendaut--ſhould. L 
7 J. 15 8. and both of them ſhould be at equal EI at the Pay⸗ 
ment of the Monep, oz the delivering a Note under the Þand of the” 
Defendant koz that Ualue ; then he alledges, That ſechper paratus 
fuit from the Time ot the Award made, any that he is ffill ready to 
pay the Money, and tendered- a Note under his Hand untd ehe 
_ Plaintiff pro valore: And upon Demurrer to this Pine it was held, 
That the Award was void, becaule it was of one Part; foz the Money 
was not awarded ta be paid; in Satisfaction or Wiſchargs 0 wy Thing, 
neither is it ayp Benefit fo2 the Defenbant.,  , 
But ur the? Award it ſelf had been good, vet tis no Vor as here Keil, 121. 
pleaded, becauſe 'tis not executed either by Payment of the Honey Cre. Eli 
DO 02 by a Tender and Refuſal, which in Lato amounts —_— 
yment. _ 
It was objeted, That this Plea was ill foz another Reafon, viz. 
The Defendant had alledged, that ſemper paratus fuit tu pay the 
Voney, which ſignifies nothing without tendering it in Court, 
which ought to be done thus. fl. Semper paratus fuit & adbuc exif 
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HE Serjeant * Title with ſome; Pleadings taken 
out of Jpſtice MWarburtans Manuſeript; but without Term 
or Number-Roll ; ſo that we do not know where to look 
for it but in his Book; which is weighty enougly to make 

it a. 2 precrdent, ad not ſo many Miſtakes 3 in tongs t afforded us 
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London, f c OVEN ANT upon an Indentute of Borgain and 

Sale, in which, amongſt other Things, the De⸗ 
kendant covenanted to make any further Afſurance, which the Plain 
tif's Counſel ſhould adviſe ; And aſſigns the Bzeach, That Coun- 
ſel had adviſed à Fine, which the Defendant was required to levy; ; 
and which he refuſed to do. 

The Defendant pleayed; That the Plaintiff non reguifivit; &ees 
and thereupon they were at Jſſite : Which was never determined for 
ought I know ; this being a Precedent out of Juſtice Warburtor's Ma- 
nuſrript, without any Term, Year, or Number-Roll. 

But there are ſome Parallel Caſes in our Books, which I: ſhal wen 
tigt. aud what Reſolntions have been made therein. 

E Cafe ʒ which was an Action on the Caſe upon 4 pro · 

e to make ſuch an Eſtate to the Plaintiff ; as by hi: Connſel, upon 
Tinea made, ſhould be adviſed :' Now it was held in that Caſe, 

tche Advice ought to be given to the Plaintiff, who is to certi- 
viteto the Defendant ; becauſe tis the Plaintiff's Counſet who is to 
iſe ; Nat it cannot be inconvenient to the Defendant; for he is 
o do nothing till he hath Notice of the Advice, nor then without 
5 — to do it 4 and if the Plaintiff ſhould give Notice to make an 

drance, hich was nevet adviſed: by his Counſel, and ſueh Aſſu - 
rance is made, _he ſhall never afterwards ſay, that the Counſel ad-; 
fled another Eonnveyante 4 if he doth, the Defetidant is not * 
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the Death ok Thomas Young, viz: 12 Julii. 


ueſt. 
""Belides, The Defendant ought not only to have Notice of the 


Advice, and to be required to make the Aſſurance ; but the Plaintiff 
muſt tender it ready down; and it muſt be my is reaſonable for 


the Defendant to "INI 2 Ty IV O... 
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r That Thomas Yourig,: in Confderation 
utapt raven 2) $5"had between him ins Margzict Abbot, and 
of” 2600 Poztion g wid 401 ſettung the Land in the Name of the 
- Blood of the and Young”: afhvifo! Yointure for: 
did covenant with George Gifford and Matthew: Young; that che 
would ſtand ſeized of the Manoꝛ of Cranbrooke, &c. to the Uſe of 
himſelf and his Peirs, till the ſaid Mattiage; and akrerwards to 
the Ale of Himſelf fo2 Life ; then to Margaret fo; Life, fo2 her Join: 
ture ; and after her'Q ſe; .to 1 Uſe of the Peirs of her Body, 
to be begotten of the. ody of the faid' Thomas Young ; 3 and after 
watds to his own right — bo koꝛ ever. | 

Chen there was'a'Covthant eo2-hiinfelf. and his Heirs, That-th 
Lands were then of the: pearty Ualye! of 400 f. per Annum; and 
| viven.. {o' continue, during; the Lite 9 faid OY "the fur 

ed; I, 58 702 O "It if 2 2 7 © £83 > ot 

Chat the Marriage dim tate Elte dk ; ann that the Wife ſurvived; 
but that the Lands were not wozth 400 1.: peri Annum, but 1651. 
and no moze ; and chis he lips to his Damage of vn 

Thts Afton was" bzonght by Gifford, the ſurviving. "Truſter 
againftthe'Son and Peir of Thomas Young.” 50 ein. z v 
The Dekendant pleaded riens per Diſoent, kno Diy that the 
oxginal Writ was bzought by the Plaintilf. 73-2120 

The Plaintiff-rephied, That he and the 8 bid; after 
Car- B. file an Di 
nal in Covenant againft the Defendant Young, as Son and Har d 
his Father, retoꝛnable tres Mich' ;' that the Deterivant hot'appedvtng, 
the Sheriff retomed nihil habuit 3 thereupon a Capias mag aw 
ed again him, retoznable Ottab” Hillarii ; and tc an alias Caplas, 
and Continnances [-Oftad' Hiflarii 31 Car. 2. then the Dekendant 
appeared, and the Pg declared on the faiv»Ojiginal as now, 
mutatis'mutandis, only they lay their Damages in this fir” Detla⸗ 
750 . to 1000 f bur in the fecony/ Deen er they were {aid 
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There was · a udgment by:Default in wm rl Aten, 
(nquiry retstunbie quinden' Paſthæ:; ud fo Conti 
e Term; and che laſt mas from Octab. Hiſlaffi, H rd: N 
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s Domioi, which-1s the aſt Retvm:of Eaſter Ern and 
ards, vir: poſt Octab' -Hillarii, andibefoze- Cro! "Aſcenſion 
Doria, vie I Marti 32 Car. 3. the other Truſtee died, en | 
ae the ſaid oiginal TUtit-abated ; and that He Ploſn bein 
vining Truſſee, had no Notice of his Death till che laſt D 
2 une next fallowing ; whereupon, on the 14 Day of July, 33 Car. 
2»; he. recenter-b20ught anothet Oziginal againſt the D fenvant, and 
veclared mae on Covenant; and the Sheriſk having, as befo 
ged nibil habuit, a Capias was awarded againft him, to 10 7 
deen and ther eupon the Plaintiff declared agatfit pin as: 
Maid, and;ayerced, that the Defendant had Affets by Dilcent tor 
4 Father in Fee, die impetrationis of the firſt n Wi * 
the ſaid e ; and likewiſe avers, that the Aaloie en 


Aſcenſionis Domini, and the Plaintiff not uppearing at 
oj Time, and there being no further Continnances;loquelz' 2 * 
ſit fine die ; that Cro' Aſcenſionis Domini was on the 13 Day'of 
I ar, and that the ſecond Ouginal was brought on the 
of July: next following, and not wn = and en De- 

— it was objeſted, fi 
1. That there was a Qariance between the Declarations, as co 
the Damages; koz in the firſt it was laid to 1000 l. and in the laft to 
2000 I. which ought not to be; fo2 the ſecond Trit ſhould be a Con- 

tinuance of the firſt. 


' The De He dee rejoins, That the fir Dpiginal teing Ay 5 
19% 


92 8 2 1 
be Mate! 


There was the like Uartance in Fynch and Lamb's Caſe 3 but G50. Ci. 494 


there being an Averment in that Caſe, (and ſo likewiſe in the preſent, 
Caſe) That the Cauſe of Action was the ſame in both Declarations, 
and this being confeſſed by the Demurrer, it was held to be good. 

2. The firlt Writ was abated by the Plaintiff's own Fault; foꝛ 
it appears, that the other Truſtee died 7 Martii, 33 Car. 2. and 
the laſt Continuance of the firſt Dꝛiginal was from Octab Hillarii 


31 Car. 2. to Cro Aſcenſionis Domini next following, which was 


two Pears befoze h Death; ſo that the firft Ouginal was dilcon ⸗ 
tinued- all that Time; and then the Plaintiff cannot have a nem 
Writ. bp Journies Accompts; and tis not ſufficient to alledge, that 
the other Truſtee dard after the laſt Continuance, becauſe he ought 
to hein the certain Day of his Death; that it may appeat to the 


Court he died between the Day from which and ts which the Ation , 


3. But the Chief. Objetion was, That the fetond cutit was not 
bought in due Time, becauſe the other Truffee dying 7 Martii, 
33 Car. a. the ſecond tit was not bought till 14 Jaly following, 
which was faur Months after his Death; and fo it appears upon 
the Recow) it ſelk, that the Plaintiff had not recenter pꝛolecuted his 
ſecond Urit; kor lo it Muſt be in all Pleadings 0 Journies Ac- 
compts. 5A 
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-The : aforclaj Caſenaf (Lamb nd; Finch ſeems — TE 
this Objeckion; which ariſing upon the Statute 6f Limitations, 

155 ſet forth the Words of that Statute, before I Write che Ciſe. 
lis enacted, That all Actions of Treſpaſs, &. ſhall be com- 
menced within 3 Yeats after theiSeffioris of Parliament; or within ſix 
ears after the Cauſe of Action doth accrew, and ndt afterwards : 
Provided if the Defendant be outlawed in the Suit, and afterwards 
ſball reverſe the Outla wry, then the Plaintiff may commence à new 
Action within a Vear after ſuch Reverſal, and not after. 

Withia 3 Years after the making this Statute, vis. Anno 2 Car. an 

Original-yas filed againſt the Defendant; and he was outlawed; 188 
for 2 Car. the Outlawry was reverſed, and within a Year after that 
verſal, a new Original was brought againſt the ſame Defendant- 3 

* Winch. 82. and this was held good, and within the Statute; tho“ * Juſtice 
| 1 7 5¹ us; it ought obe brought immediately after the Reverſal 

the Ou 73 Ja dern 310853 Tus 8 

Bur T hin WF Matter | is a little plainer expreſs'd by: Shorter 

Jones 312. . Judge, vis, If an Action is brought by Original within Time, and 
| the Defendant-is outlawed, and then the ſix Yearsexpire,- and after- 
wards.the -Quthwry i is reverſed; that a new Wer may be brought 

within 2 Year after that Reverſal: 


But the Plaintiff in this Caſe being an ol Veucher of Grey's. 


ng 5 perceiving ſome Aariety of Opinion of the Judges, Kev ta 
this 1 laſt nee would not en ang ee 7 | 
* 9} * fa 135 5 . 1 T1! ' ISTH, ( % 
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SS Knight — Ae ed 
Cooke, e Hill 1 & 2 Jac. 45 Not. 8 GP 


Hagen | 
Beaks, f. OV EN AN T againſt pusband and wife, Admini- 
ſtratrix of her fozmer Husband, upon a Leate made 
to him fo? 99 5 hw Sc. wherein, amongſt other Things, the In⸗ 
teſtate covenanted not to aſſign the ſad Leaſe without Leave-of the 
Plaintiff, and the Bꝛeach was laid fo? aſſigning?Withont Leave ;-16/ 
that the Inteſtate in his: Life-time did bꝛeal the WVenarit, and the 
Defendant allo after his Deceaſe dum ſola fuir, (to whomf Admini- 
ſtration of her Husband's' Goods was committ and likewile the 
de and Cite, the now Defendants, did like artet Hat⸗ 
E. 7 
pon Demurrer to this Declaration, it was objeded, Chit the 
Plaintiff: ſhould have ſhewed by whom the Adminiſtraſbn was 
granted to the (Ulidow, and by what Authozity it was done. + 
This ſeems to be a very unreaſonable Objection, that the Plaintiff, 
who was a mere Stranger; ſhould ſhe who granted this Admini- 
ſtration, and what Authority the Perſon had to do it : 'Tis true, if 
the Fa himſelf had declared as an Adminiſtrator, he _ to 
ave 


r „ 6—— at tr. 


"Covenant. „ 93 


bave rv it forth, and to ſhew'whar Authority he had ec to maintain 
| the Act LS 4 2434 YA HY. IC; 7" 

And to prore this there were two Caſes cited out "7 7 Style, which * 106. 463. 
Caſes are no more to this Purpoſe, than to ſhew the different Opi. 
nions of the two Chief Juſtices, Rolle and Glynneg for it was the 
Opinion of Rolle, That where an Adminiſtrator 18 Plaintiff, he need 
not ſay that Adminiſtration was granted per loci 6 or cui 

limit, which is directly contrary to the Opinion of Glpune in the 
ſame Bock: . That a Plaintiff who is Adminiſtrator, muſt ſhew 

whom Adminiſtration was granted, that he may intitle himſelf to 
the Action; tho tis not neceſſary to ſhew that the Perſon who grant- 
ed it, had la yful Power ſo to-do ; for tis ſufficient to alledge, that it 
was granted by the Biſhop; unleſs tis in the Caſe of 2 peculiar ju- 
mne and N 1 667 muſt alledge, Ae he wal lawful Power. 


Sid. 228. 


f , bl of & 5 4 1 - ts 2 2 2 AP HS, 1 1 
: by 4 


TR PIPE Lacks. 
' Cooks, - W i Jac. 2. Kot. n 81 


Suſſex, i. OVENANT, &c. wherein the Cale upon the 

Pleadings was thus: ſſ. Thomas Lucke being pol: 
lelled of a Perſonal. Eſfate, to the Ualue of 7951. 7s. 6d. died in- 
teſfate, but left a Tidow, one Bzother, two Siſters, and a — 
phew of the whole Blood; and they being intitled to one Moiety of 
this Eſtate, and the Tow to the other, the ſaid Siſtets, theit 
busbands, and the Nephew, by a Deed reciting the Premilles, 
and that they had received of the Plaintiff 387 1. 13s. 9 di in full 
Satisfaction of their "Boiety, pꝛomiſed fo2 ' themſelves and their 
Heirs, to ſave hatmlels an hnvempnify him (the lald Plaintitk) 
krom all Pet tous clafming any Share ok the fame. 

The Breach aſugned was, That Elizabeth Cambridge, Siller; , by 
the Father's Side, of the laid Thomas Lucke, claimed a Share in 
the dad Holety aud in Over to tecover the ſaimez he Ubelled in the 
Ercleſtaifical Court held at Wadhürſt; and "rherpon taliter 

proceſſum fuit in eadem'Curia;-(but did not lay where held) that the 
obtained! Sentence ttz 43 J. 18. 6 d. of which the Defendants hay 
Notice; but did n6tfave the Plaſntiff harmer s. 
«20 was 6 Juvgment b. byD efanit 3 and it was obe in Arreſt: 
Judgment, +33 3TI32Y 33 Ann ö 
1. Ehat the Plaintiff 'was: ant a Party to the Deed; and yet the 
Difendarits had pꝛomiſed to ſave-him harmleſs, &c. 'but this Ex: 
ception was over; ruled upon the Authozlty 6f* Cooker and Child's 2 Lev. 74. 
Cale which was thus, A 
. Debt on 4 Charter party, which was thus ee biz. This 
Indenture Charter. Party witnefleth, That B. by the Conſent of C. 


hath let a Ship (to the Defendants) for a Voyage, Gr. and the De- 
fendants covenanted to pay unto B. ſo much, c. and they alſo co- 
2 B , 
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venanted with the ſaid: B. and likewiſe. with the aforeſaid C. to pay 


him 3ooZ. The Action was brought by C. for this Money z now 
tho he was no Party to the Deed; yet this being in Nature of à 
Detd-Poll, and not a Deed between the Parties, vi. between B. of 
the one Part, and the Defendants ot the other Part, they may co- 
venant in ſuch Deed with a Stranger, vis. with one who is no Party 
o d N 0 OT A n . amm el 
2. But the ſecond Exception was held incurable; fl. That no 


Place was alledged where the Spiritual Court was held lohen the 


' Decree. was made; tis true, it was ſaid, The Court was held at 
Wadhurſt, pet after the taliter proceſſum fait, he ſhould.ſhety where 
thoſe Pzoceedings were, and tis not enough ta ſay, in eadem Curia, 
becauſe that may be intended the ſame in Juriſdiſ#ton, and pet not 
held in the ſame Place. Ain Pep eat: hog” ait 

There is no Book cited to warrant this Diſtinction, which ſeems 


very nice to me; for where a Man ſets forth, That a Court was held at 


Wadhurſt, and that it proceeded ſo far in the ſame Court, that Sen- 
tence was given, &c.. why muſt thoſe Words (the ſame Court) be 
intended to be the ſame in juriſdiction, and nat the Court held in 
the ſame Place; eſpecially fince the Place was mentioned juſt be- 
fore? re e err -- © 0D 
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103 ar ITS. GU) ante n n nnd 
NOVENANT, &c, Chat if the Detendant chould bp 


any Eſtate in a large Houſe, in Middleſex; that then immediately 
afterwards, the lad Defendaut at the Requeſt, af the Wlaintif, 
would grant him a beaſe of thꝛee Rooms in the ſald Þouſe-fo2 the 
Term ot fifty P ears. ge! 800 la e 933g wi 
There was a Bond ot 200 l. fo erfomance of Covenants, and 
the Plaintick averred, That by his means the Detendant had ob- 
tained a Term. of een a large Bouſe in Clarkenwell, and 
alligfled the Beach of Covenant, in not making a Leaſe to himot 
thꝛee Rooms, &c. but; that he had pulled it dawn. En : dog 
There was a Demurret to this Declaration, but it was never 
argued, lo the Plaintiff had Judgment of courſe. But the Point 
intended to be argued was, fl. ;(Whether the Plaintiff ought to 
baue alledged, Chat he bad required the Deen dant to grant a 
Lease 1 And it ſeems; he ougbt not, becauſe-the-Defendant bad dil⸗ 
abled himlelf ſo to do by pulling down the Houſe, e 

The Serjeant bids, his Reader look into theſs ſes following, 
which: 1 have done, viz,s Rep; 20; Fitz. Covenants; 2 49. 1 Rep. 25-Þ- 
2 C 875. 21 Edw. 4. 55 B. 101 asg Hf oh % 6.25) 
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the Means oz {Þzocurement of the Plaintiſf, obtain 
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Lok 


That itt the firſt Report is Porter's Caſe;-which | 
Husband deviſed a Hoaſe to his Wife and her Heirs, upon Condi- 
tion, That ſhe upon advice of Counſel, in all convenient ſpeed 


was thus; The 1 Kep. 25. B. 


after his Death, ſhould graat the ſame: for Maintenance of a Free- 


School; the. Wie entered; and nine Years after wards ſhe made 2 
Leafe thereof 10 4. for forty: Years + It was held, That by making 
this Leaſe. ſhe had diſabled her ſelf to perform the Condition. 


# 


The ʒ Rep ad Higginbottom's Caſe : it was a Promiſe to make ſuch ; Fc. 20. 


an Eſtate to the Nlaintiff, as by his Counſel, upon Requeſt made, ſhould 
be adviſed ; the Counſel gave Advice to the Plaintiff, who ſigniſied 
it tothe Defendant; and required him to perform it ; but the Que- 
ſtion was; Whether the Counſel ſhould be given to the Plaintiff or 
Plaintiff, and he was to certiſie it to the Defendant. 
All that can be collected from theſe Caſes relating to the Point 
above-mentioned is, That in Porter's Caſe; there was a Diſability in 
the Woman to perform the Condition, and therefore it had been 


impertinent to require her to perform it; but in Higginbottoms Caſe 


he was not diſabled to make a Title to the Plaintiff, and probably, 
that might be the Reaſon why a Requeſt is alledged for him to do it; 
though it was not the Point in that Caſe, nor was there any Debate 
about it. n! ris Er. 21 4 a 14 63 N. 118 r . % 27111 - 

All the other Caſes cited, as Fitz. Covenant 2. Gr. are 
the purpoſe for which they are cite. 
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amongſt many ot 


Herby lg OVEN ANT, Se. upon a'Leaſe of a Capital Set- 
eg eu Lands, der rendering Rent, in which, 
„the Defendant covenanted to Repair the Build- 


othing to - 


ings with all needful Reparations, principal Timber only excepted: 
And che Bruch alugned was, Chat aftet the Demiſe, ta Barns, 


Parcel of the Tenements demiſed, were in Decay foꝛ mant of Thatch- 
ing land Walling, aud not koꝛ want ot pzincipal Cimb er... 
The Dekendant, proteſtando that the Barns mere not in Decay, 


pleads; Chat hei was ready at his own-Charge to repair them where 
it was neceſſary (pꝛincipal Timber only excepted) but further ſaith, 


That there was a Mecellity fo2 two pꝛincipa Beams of Timber to 

ſuppozt the lamm Barns, of which the Plaintiff had notice, but re- 

fuſed to deliver them. 5 . 
Upon Demurrer to this Plea the Plaintiff had Judgment, be- 


cauſe the Defendant had given no manner of Anſwer to the Breach 


of Timber, but Thatching. 


particularly alledged in the Declaration, which was not fo2 want 


Belives, 
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Covenant) 


* 1 »'%eſives, the Plaintiff is no 2 to deliver the Cimber, fo; 
the Ecceptton amounts to no moze than that he was to pꝛovide it 
ready fo? the 8 ois q ü . 
- Now ik he had alledged that the Plaintiff did not pꝛovlde it ready 
koꝛ Cartiage, this would not hade deen very material, becauſe tis 
no moze than what is implied by the Plaintiff himlelt in aligning 
the Bꝛeach; koꝛ he ſets foꝛth, That the aun were in decay foꝛ 
want of Thatching, and not ko want ok Timber; which ſalt TMoꝛds 
imply, That he had pꝛovided none becanſe it was not wanting. 
And therekoze, if he hab replied to the Dekendant's Plea, he could 
not have ſald, That he provided 02 Delivered Timber, fo2 chat had 
been a plain Departure from thoſe negative CAMoꝛds in the Bar. 
The Serjeant ſays, It bad been a Departure from the Bar, but that 
muſt be a plain Miſtake; yet as often as he is miſtaken in ſuch Mat- 
ters, I find he never departs from his conſtant Method of enlarging 
his Book by long and tedious Declarations, which can neither edify 
the Reader, or ſerve for Precedents; and I muſt; confeſs I cannot 
help reflecting, when I ſee a long Leaſe turned into barbarous Latin, 
and cramm'd into a Book for no other purpoſe than to ſtuff out nine 
Pages, when the Point upon which the Queſtion doth ariſe, might 
Wied in nin Words n os Son eie ne 
But in this Caſe you will ſee the Date of the Indenture, the 
Names of the Parties, the Conſideration it ſelf, the Demiſe of the 
Lands, all the Exceptions of Underwood and Coal, with Power re- 
ſerved for the Leſſor to fell the ſaid Wood, making reaſonable Al- 
lowance for the Damages done in digging the Ground; then you will 
find the Rent reſerved, and a Proviſo for Re- entry upon Non-pay- 
ment; and next follows a whole Regiment of Covenants, viz. To 
repair the Buildings, to deliver Goods at the end of the Term in a 
Schedule annexed, that the Leſſor ſhall enter and view the Buildings, 
and give notice of the defecks of*Repairs ; that the Leſſee ſhall repair 
within a Month after Notice; that if the Leſſor ſhall pull down the 
Kitchin; the Leſſee Thonld carry Materials to rebuild it; with many 
other Covenants, which are too tedious to tranſeribe. 
Now would! feinkhow; Whether all this and a great deal more 
:of the like Natureè can be inſtructive to the Reader? I am ſure there 
was no occaſioti for printing it as à Precedent, unleſs the Authority 
of a great Name, ànd the Bulk of the Book, can add any Weight to 
it: But great as it is, it might ſtill have been greater by the Help of 
ſume little Authors of the Law; fuchtas the Clerks Tutor and Seri- 
Ver- Guide, where the Reader may find a plentiful Crop of ſuch 
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Covenant. 
5 Levett verſus Withrington, 
Belvin. Trin. 3 Jac. IL 


London ſſ. n ANT upon an Indenture, retiting a Leaſe 
made by David Bigg to the Defendant, of a Mel⸗ 
ſuage, Sc. in the Pariſh of St. Giles in the Fields; Habendum foz 
fifty five Pears, rendering Rent; That the Defendant aſſigned the ſaid 
Term and Effate to the Plaintiff, and covenanted, That the Ot: 
ginal Leaſe was good, and not made void oz incumbered, &c. then 
he aſſigned the B2each, viz. That two Perſons (naming them) 
claimed a Title under the Defendant to part of the Pꝛemiſſes, by 
Qertue of a Leaſe which he made to them, 
The Defendant pleads as to Parcel, That the ſaid Perſons han 
no Citle under him; and as to the Keſidue, That the Plaintiff had 
Notice of the Leaſe bekoze the Alignment was made to him, and 
that one of thoſe Perſons after the Death of the other, attozned 
Tenant to the Plaintiff. So 2 
_ Upon Demurrer to this Plea the Plaintiff had Judgment. 

This is all that is material in this Declaration, but the Serjeant 
hath made fix Pages of it, for he hath tranſctibed all the Covenants 
which do not concern the Cafe, and which are made on the Part 
of the Plaintiff, viz. That he ſhould pay the Rent reſerved on the 
Original Leaſe, that he ſhould perform all the Covenants therein, 
which the Aſſignor was bound to perform, and ſhould indempnify 
him from the ſaid Covenants : But he tells us the Plaintiff had qudg- 
ment; he has given no Reaſon for it, which puts me in Mind of 
what has been obſerved by another, viz. That the fame happy Ta- 
lent of Mind in ſome Men, makes them abound in trivial Matters, 
and very defective in what is material. | 
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Reeves yerſus Sheppard. 
Tempeſt. Hill. 3 & 4 Jac. II. Rot. 1769. 


Midd. iN 5 E BT upon Bon toꝛ Perfoxmance of Articles bꝛo bt 
Mach. 5 d 517 


by the Plaintiff as Adminiffratoz of William 

The Dekendant pleaded, That the Artieles were made between 
him and the ſaid Waite, reciting, that Waite was intitled in the 
Right of his Mike to the Heirs of one Amery's Eſtate, whoſe TUt- 
dow ſhe was, That the Defendant married the only Daughter and 
Heir of the ſaid Amery, und fo became intitled fo the Pꝛoũts of his 
teal Eſtate, and liable to pay the Thirds thereof, which being un⸗ 

certain it was agreed between them, That Maite ſhould accept 10 J. 
yearly during the Life of his in lieu of her Thirds, * 
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"Covenant, 


the Defendant covenanted to pap to the fad Waite, ly half. yearly 
Payments fo2 ſo long Time as his Wilke ſhould live; and then pleads 
Perfozmance. . * n 

The Plaintiff replied, Chat Waite's Wife lived after Lady Day, 
1 Jac. 2. and that 5 l. wan due te the Plaintiff aſter the Deach.of 
Waite, fo; Þalf a LG, &c. And upon Demurrer it was he'd, « hat 
it was. the Jut: t of thoſe. -Articlegg.that the 10 l. ſh be pafd on. 
ſp lf, not oint Lives the his Bent nd, and LE, d 'be n 

war e 
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* a 7-i- Charge, and all * Soptes, Ditches, Badges and . Fct 


| which the Late covenanted to repoit it at his * — 
8, 


for Streams. The Bzeach allgncd. was, That the Houſe and twenty 'Ptethes 

ot. Bank, ten Badges and, fozty Perches of Fence were bzoken, 
led up, beat down and ſpoiled : And upon Demurrer it was ob⸗ 
Fed, That the x zeach was too genetal; but the Anſwer was, That 
it, was afligned. accopding, to the ods of the Covenant, and la 


u enou 9. may: i ju 
N theſe;chree lf Caſes, there is not one Book cited. ' which mult 


be a ſure way to prevent Miſtakes, and I cannot help faying, thoſe 
are Wea common, e in the e Part of © chef [wighty 
Vo mes. 5 Ar th 
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Aldworth verſus Hutchin on, 
_ - "Bf: 4 lac. II. ler 322. 
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in the ; Caſe Upon the Pleading 
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pets (DOVENANT, where 
1 and a Spetial Capias-uralgatum was; direxed to the 
Sheriff of Berks to tatze him, that at the Time ot els Wingo of the 
lad IAirit, the, Plointiff,, Katherine, Aldworth, I. to the 
leid Joſeph,, which appeared upon the 2 the ae and 
that; the Sherißf attached it n bene. 2 e 8 uo 1 
daa nn theteok. An 209 $44 51 De . 

| * a | " T. (01907 32063359 ns R 33 TILE 12 
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i. Joſeph Iden was outlawed; in London af the Sult ok 
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| Covenant. 
That after the Jnquiſition taken, and befoze the Retom, Kathe- 
rine, the Plaintiff, paid 641. to the Defendant, at the Deſire, and 
by the Appointment of the ſaid Joſeph Aldworth ; and thereupon 
the Defendant Hucchinſon, by his Deedreciting the P2emiſes, co- 
venanted with the Plaintiff to ſave her harmleſs from all Suits 
which might ariſe, by Reaſon of the Payment of the Boney, as far 
as that Sum would amount; and fo as ſuch Suit ſhould be b2ottight 
againſt her befoze the End of Michaelmas Term next enſuing ; any 
the Plaintiff averrev, "That the Dekendant did not pay the ſaid 641. 
to the King: (being kozteited to him by the Outlawzy) oz to the 
Plaintiff; that a Tranſcript of the Record of this Dutlaw2y, and 
of the Jnquiſition, was certified into the Erchequer in Michaelmas 
Term, 2 Jac. 2. and in the fame Term i Sci. fa iſſued againſt the 
Plaintiff, to ſhew Cauſe why the King ſhould not take out Execution 
againff her; and upon a Scire feci retomed, and the Plaintiff ſhew⸗ 
ing no Cauſe, there was Judgment againſt her by Default ; and fo 
— decame liable to ſatisfy the ſame Judgment out of her own 
ate; © 1511 1 #147: : TP EF] . "Who > | 
The Defendant, proteſtando that the Plaintiff was not damniſied 
befoze' the End of Michaelmas Term, pleaded, That the Sci. fa, iſſued 
out ok the Exchequer after the ſain Term was ended, viz. 30 No- 
. 2 Jac. aud traverſed that it iſſued fozth befoze the End of 
Term. be e 8 
The Plaintitt tepltev, That the sci. fa did bear Teſte on the laſt 
Dap ok the lad Term, prdut patet per recordum; then he avers 
his Plea, but did not ſay per recordum illud, and demands Judg- 
ment, Ik the Dekendant ſhall be admitted to deny it, contrary to the 
Writ it ſelf? And upon Demurrer it was objecked to the Declakation, 
1. That the Pfatntiff had not alledged, That the Capias Urlaga- 
tum was fued in CTerm⸗ Time; but the Anfwer was, That it was a 
judicial CUrit ; and it being the uſual Courſe fo pyoſecute ſuch 
Writs. in Term-Time, the contrarp ſhall not be pꝛeſumed, where 
there is no Canfe/foz ſich Preſuiption, n. 
Io prove this, "there are three Books cited; the firſt is“ Lateb, z e «5. 
where Jaſtice Doderrage was of this Opinton!”” 
The other two Books rr and 1 Vent. whete the ſame Caſe 


is reported by bolt; bur very little refaring to this Parpoſer 2/2 199 
f. It was an Action of Eſcape brought againſt a Sheriff, ſetting 
forth, That he afreſted 4a Perſon, at the Suit of the Plaintiff, by a 
Latitat, ſued out 2 1 Januarii, and the Jury found that it bore Teſte 
28 Novemb. but in Truth was taken out 21 Januarii; and the Que- 
ſtion was, Whether this was the ſame Latitat (et forth in this De- 
claration, becauſe by Law it muſt be intended to be taken out on 
that Day in which it was teſted, &c? But it was held, That tho this 
3 Legis, yet that ſhall not eſtop the Jury to find veritateni 
. =D 
Theſe Books may be pertinent enough to the Objection made 
againſt the Plea ; but I think they do not concern any of thoſe 
above-mention'd. | 
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4 Leon. 175. 


Sid. 429. 


Sid. 271. 


* Kam. 161. 
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2. he Plaintiff did not alledge, That the Deed was Sigillo ſuo 
(viz of the Defendant) ſigillat' ; but this Objeckton was not allow. 
ed, becauſe tis ſet fozth that the Dekendant convenit, which in, 
cludes Sealing ; and there is no Occaſion ok ſetting kozth all the 
Circumſtances which compleat a Oced. —_- . 

3. Then as to the Replication, the Plaintiff need not ſay, & hoc 
paratus eft veriticare per Recordum illud, fo2 'tis well enough with: 
out thoſe Mods, it being upgn a general Demurrer. 

But on the other Side the chief Dbjeftton was, That the Deken. 
dant ought not to be admitted to plead that the Sci. fa. was ſued out 
at any other Time than when it bears Teſte, fo2 that is pꝛoperly the 
Time emanationis brevis. | | 0 | | 

As for Inſtance : A Bailiff takes Goods in Execution by Vertue of 
a Fi. fa. Teſte, 4 Junii, but not taken out till 11 Jr; and on the ſoxth 
Day of that June, the Owner of the Goods became a Bankrupt; and 
in Trover brought againſt the Bailiff ; it was held, that the Goods 
were liable to the Judgment from the Time of the Teſte of the Fi. fa. 
for that is properly the Time emanationis brevis; and ſo the Execution 
well ſerved. | | EA | 29 

F. N. B. is nothing to this Purpoſe; and all that is ſaid in 
Rolle is, That the Property of the Goods is bound from the Teſte 


of the Execution. 


Now if, in Judgment of Law, this Sci. fa. may be ſaid emauare, at 
the Time when it bears Teſte, which was on the laſt Day of Michael- 
mas Term, tho' it was not actually taken out till the Term was end · 
ed; and if the Defendant is eſtopped to ſay the contrary, becauſe 
that would be to aver againſt a Record, which this Writ-is ; then 
the Conſequence would be, that this Covenant like wiſe in Judgment 
of Law muſt be broken; becauſe, if the emandtio brevis relates to the 
Teſte, &c. then the Suit was proſecuted before the End of Michaelmas 
Term, tho' in Fact the Covenant was not actually broken, becauſe the 
Writ was taken out afterwards. 235 ann ant t 64.3; 

But to obviate (ſuch an Abſurdity, the later Authorities incline, 
That tho one cannot properly aver againſt a Record, yet he may ſet 
forth the very * Day and Time when the Writ was purchaſed; for 
otherwiſe this Relation to the Teſte would be an {parent Injury; and 
juſtify a Wrong, when by Law 'tis only intended to prevent a 
Fraud, © _ 1.35 noifl oa aw 1 t 

Judgment was given koz the Plaintiff, niſi cauſa, &c. 
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| onſbire, fc! EB T Again an aumiiturattir 
ek 2 which the Intelſate her Hupband made ko 


Petfannante of Fabenants in a Leaſe, &te. recititiy, That t 
Plaintiff Suſan; wag poſſeſſed: of a Leaſe: Ko idee, Sc. od that it 
was agreed between the Plaintiff and the In tate, ers Plain- 
tiff, in 8 of a Bent to be pald 7 1 . In. 
teffate; &c. ſhauld convey all her Interest in th te him. 
except that ſhe ſhould have edevy wears 220 Fuze FI OO Fay 
pots. 
The Defendant nie ans Perfannante. 
The Plaintiff-replied, any affigned the Byonch chit ge dad i it 
200 Fangots, rc, of the Jnteftate every Pear: but khr 860 wer 
due to her from bim, and from the Defendant after bis Death. ' + 
Ind upon Demwrrer, the Dekendant had Judgment, becauſe the 
Deen, as to this pattitiuar Putter, bid not Amount to u Covertan 
that the Inteſtate ſhould deliver ſo many Faggots ; mired ik wias u re 
ſerved Liberty fo2 her to take them upon the Land ; which" 
from a Covenant. i 250.5 
Beſides, the Plaintif had not ſhewed hom many Fir gots 


due from the Inteſtate, and how many krom the Defendaht ore 
bis Death; which.ought to de done, becauſe diſtin Ankwets might 


be giden in Excuſe. n et 

There is no Book cited in this Caſe; but 1 think as plain that 
theſe. Words, I. Except that ſhe fhull hive 200 Faggots, do not amount 
to 2 Covenant, hocauſe it doth not conſiſt with'the Definitiori of the 
Word; for 4 Covenant is a Clauſe of an Agreement in 2 Deed, by 
5 85 either Parey is bound you, A or Be Ware dis es 

Other. g VI. 12 * 57 N — ; ert 0 , 

Now, here is nothing to be done, erfotined, or given, to the 
Phintf, but Bop a u REG for ber wo! rake pets 
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* Bu Major & Ux. verſus Perc & Ux. 
_ - Mi che 3 W & M. Rot- 395. Wal 


= london, . NOVENANT :bp/anuniiniiftgtor/de'banis hon, &e. 
| | 52 e during the Hinontprot Rebecca Wood, brought 
| againif Þugband and Wife, who was Executrix df her fomiir Hug 
| band, reciting, That John Woad demiſed a Peſſuage, &c. to Ri. 
p. . chard and Benjamin Wood fog ar Bears, rendzingRetit, and that 


| the Lefſees covenanted jointly. to pay lt. Ting Nt Gf 
That the Lenloꝛ, John Wood, made his CUill,” and appointed his 
] | Tire Db eborah Executrix thereof, and that Richard Wood made His 
2 Care Urſula Executrix of his Till, | 8 
2 That Deborah, Executtir of the Leſſoz, died inteſtate, leaving 


Rebeeca Wood, att Infant, and that duminiſtration ok the Gods of 
ber pusband, John Wood, unadminiſtred, was committed to the 
Plaintiff Jhomas Major, until Rebecca ſhould be df Age. 1 Vi!) 
That Urſula, the low of Richard Wood;:martied the Defen, 

nt Daniel Peck; and that after: the Death ol the Leſſoz and hig 


— 


en he avers, That Rebecca ig under age. $ 


. - The: Defendants::plead 
bros hi. 


* 
* 


the Benefit, of the Setjaant's Atgument, Who was retained for the 
Defendants, he has tojdr us what he intended to inſiſt on- G © 0 
r That the Plea was good ; faz as ſoon; as Rebecca tame ot 
Age, there was an End ol this Aion. nas 
Now to maintain this Allegation, the proper Way had been to 
produce ſome Authorities to prove, that an Adminiſtrator canot 
proceed in any. Action brought by him after his Power ig determined. 
But inſtead of that he has mentioned ſome Caſes, which prove 
* where Actions are brought againſt, and not by Adminiſtrators, during 
the Minority of others, that as ſoon as they come of Age pendente 
placito, the Actions are abated. 

Goldſ. 136. So is the Caſe in Goldsborough ; but that Caſe which is not print- 
ed, viz. Paſ. 3 V. III. B. R. but no Number-Roll, comes nearer to 
the Point. ſſ. It was a Sci. fa. brought by an Adminiſtrator,during the 
Abſence of another, to whom of Right it belonged ; and upon De- 
murrer the Adminiſtration was held good: In which Caſe the Court 
held, That the Aﬀions bꝛought by ſuch an Adminiſtrator ſhall be 


3 F _ abated when the right Perſon comes; yet Ationg brought againſt 
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Jr In avmiiniſtratog," Aue at ito Feats) of the Executo,, I Rol. Abr. 
hould:obtain a Judgment, aud then the Executo? LOmes of age, 2 50 3 
tis he, and not the Aomimſträtoz, challchave a Sci. fa. town. 83. 
So ilk an Wminickratoz hach a Judgment; and befoze Execution 1 Mod. 62. 
the Adminiſtration is repealed; the Debto2 may have an Audita que“ 2Saund. 148. 
rela againſt ſuch adminiſtratoz, to pꝛevent his taking out Erecu- 2 and 
tian; and tho Execution thould be executed, Ker the Party may' be 
relieved by that TUrtit. : 

- \ Telverton is cited for this Purpoſe, but that Book doth not war- l 128, 


rant this laſt Aﬀertion the Caſe there is thus: / An Adminiſtrator 
had à Verdict in Trover, and before the Day in Bank, the Defendant 
pleaded that the Adminiſtration: was revoked; this was held an ill 
plea, becauſe the proper Remedy had been an andita n, but this 
was not after Execution executed. 

Another Objexton was, That there was a Uariance between the 
oziginal Urit and the Declaration ; foz the one was bzought by 
Thomas Major, as an abſolute Adtniniſtratoz,! viz. bonorum of John 
Wood unadminiſtred, and che Declaratian was as an Abminiſtra- 
toz, &. durante minori tate &c. which is a qualifred: e. 


tion; and ſo it ought to be in the-TUrit it ſelꝶt. 3h 


Alton 218. 


! A A —— 12 r 
D of) frets Dadhul.s pow of onedd) whey 
was imo. 8 Pri Tele Pulliyn. 5 2 on 
2 Trina 5 Won M. Rot. 660. 10 n wh þ 

London, 1 25 n Abd T;-&c:hyoudhe by: en; Gttomey; te- 


titing Articles of Agreement, by which Thomas 
Pyke,”  Uicar! of: Southo,: in the County of Huntingdon, was to 
permit the Dekendant to teceive to his on Cite 'Tythes ok the Cain; 
Cicaridge fo2 one Pear, and which chould de due to him at Michael 
mas following z und likewiſe that the lad Thomas Pyke, if requi⸗ 
red, ſhould grant the ſald Tythes to the Dekendant, fo2 ſo lung Time 
as the laid Pyke ſhould live; and this was to commence from the 
ſald Michaels; and that the ſaid Thomas Pyke, at the Requeſt of 
the Dekendant, ſhould by all lawful: Means reſign theiſaid Uitatidge 
to the Biſhop-of the Dioceſe; ſo as the Dekendant might pꝛelent 
another; and the ſaid Detendant agreed ts pay the Plaintiff 150 1 
fo2 and in lieu ot the laid Cythes; then he avers that Thomas Pyke 
had perkozmed all on his Part, but that the Defendant bad not paid 
the laid Monep. * „ 7881 
Che Dekendant pleads in Bar, That Thomas Pyke died at S6u- 
tho befoze Michaelmas, upon whoſe Death the Right which he had 
to the laid Tpthes- was determined; ſo that the Defendant could 
not take them ko a Pear, accowing to the Agreement in the 1880 
0 and wor Demmer; it was ek ure * Bar. | 


- That 
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| © dat the Amen wan laid: in London, enn the Defendant 
| en, That Tho. died at Southo ; nbich-ourhe not-to:be i 
N= becauſe: the th we the Uicar as not:a;lecal, but 3 
8 netter Thin 5 A Werbe een eaten, hat. 67 
dies in the Place where the Aﬀtan.magbagught.. 
Do, tho this may be accord ing to the Form of wcnn 
tis nat properly — in che Bock., wor IP d, the 
Authorities there cited. 7 
Cro, Eli. f The Cafe in Cole is thus: . Falle Impriſoament. at ehe; 
184 tze Defendast juſtified that he arreſted the Plaintiff at Giaucefer by 
2 Commiſſion of Rebellion, and traxerſed that he was guilty at Bri- 
fol : It was the Opinion of Vr alone, that the Traverſe; was not 
good, becauſe the Cauſe of ä the Arreſt. _ not 
local, but tranſitory. = 
1 Sund. 8a. And the Caſe in Saunders is no more than a Nota of the Counſel 
viz. The Treſpaſs was laid at Ceſetoy; and the Defendant juſtified 
at 4yother Pariſh; the Rook is, Note the Plea was ill. becauſe he 
ought to juſtify in the ſame Place where the Treſpals is laid. 
Now if. the Opinion of a: ſingle Judge, and the Nota Gf a Counſel 
[taken both together, are of any Authority, then this Point is well 
prove 


But 1 muſt.confets Sid. 234 comes up to the very Point; for there, 
upon Debate, it was adjudged, that the Armand cannot by his Plea 
change the Venue in a tranſi tory Thing. 

But the chief ObjeXion was, That this is a ſimontacal Agtee- 

. ment, viz. to reſign upon Requeſt. 

Ci Ci, Thoſe who argued on the other- Side,-admitted, Chat it the 
425. 1 in Agreement had been to reſign in Confideration of Payment of the 
Point. 150 1. ox upan any expꝛeſs Conſideration, that it had been ſimonia- 

cal ; but the Agreement ta pan the YBaney is a diſtint Covenant, and 

independent upon the reſt, ann made apon q good and lawful Coud-! 
deration; aud: therefoze, withaut an erpꝛels Averment that it was 
ſimontacal; i ſhall never heuntendeng. 

But notwithſtanding this Anſwer, the Court help the Contra 
to be ſimoniacal; and ſo the Plaintiff had Judgment. 

Aud now we are come ta the digreſſive Part of the Caſe, — a 
the Serjeant adviſes his Mader to look into ſome Books; but for 
what; let him judge; I think they do not at all relate to the Que - 
ſtion in the principal 02 and that he might have ſhewed as much 
Lenning. if he had: bid us look into the goth Canon, made 19 he 
Year 1603, Where we my ſind the Qath a gilt Simony it ſelf- 


Ahe Caſes are Co. Cur. dH which was a ' quare ie 
ſent upon the Reſignation of P. 
1 The Defendant confoſſeil. that PI Was preſented; ra ger beru- 
26. ve ſummu; then be pleads the Statute of Qpeen Elisabeth againſt 
Stony, which rfiade the Preſentation avid; and that the King preſent- 
edithe Defendant; and traverſed that the Church was vgid by Reſg- 
nation: And upon Demurrer to the Plea, it was objected, That it 
was double, becauſe the Defendant confeſſed the Preſentation of P. 


ata #voided it ** Simony; and he ought to have reſted there, and 
| not 
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not to averſe the Toles by Reſis nation; but i * was tal car the 
Preſentation was but con geing, an that bein 
mph Thing, oug ght bent ee i G 
Now, I would fa n kn .howrthis Caf oves, that 2 
to reſign pon Requeſt is (1 on 18190 fee ee 
I cannot imagine for what Rupee Littletor's Report is cited, un- Li. Rep. 199. 
leb tis becauſe he Word'Sinſoriy is to be found there; and ſo 1 
in Birrletons Dictionary, which might hive been oted\with as much 
Reaſoꝶ ʒ for tis as pertinent to the priheipat te: Mis thus, % . was 
reſented! inſtituted and indgced to a Church, which Became void 
by Swen y; the Ineumberſt Appeals to-the' Eeclefiäſtibaf Court, bu 
Prohibition was granted! Beoxuſe,” after DrehifFib,* which is 4 5 
porat Act, they have nothing tö do with: che Inſtitutton: Now is 
— 2 fare Caſe c to prõve hat che bg 1 2 # Requeſt ' i 
moniacal ? „ K 
Boe the Serfeint. to ſheww his Reading, proceeds toe hugthef Cl , * Movre564: 
ad? chat I8 t pföve Bimony to be afl Offerite only'agai "ſt 97 
non Law; but | think he ſhould have told ey s what Simony that 
Law, becau becauſewe haet no Notion of the y ay th r 55 
for-*ris not {© much as meitiom d in le ente 4 31. tonly 4 
ou articafar Penalties upon ſome notorious Act relatifg to > Ang 


ut doth” not detertnide what Simony is; and yer it hath 
2550 more good than all the Canons made eint it 3 for it makes 


again; whereas, befote the making this Act, the Patron had no 
Manner of pagiſpment by the Canon Law as to the Pfeſentation, 
beckuſe a Canon,, tiot confirmed by an"AR of Parliament,” could not 
detertine any laws Right... 

Neither was the Perſon, who came Ni by Sirtiony, in very great 
Danger of Puniſhment by that Law, becauſe he held his Living un- 
til he was deprived by a Sentence 1 in the ee Court, which he 
often eſcaped for want of Evidence; as tis required by their Law. 

This and a great deal more might 'be ſaid; but it doth not'concern 
the chief Pojnt in the principal Caſe 3 which is, That ar Agreement 
to 2. gn upon Requeſt it Simbmn 

Tis true, the Statute tells us. That A corrupt Reſiguation is unlaw- 
ful z hut it bath) nt the ſame Penalties: as a corrupt Acceptadte of 4 
Living ; for he that reſgun for any Manner of Benefit, forfeits double 
the Value of hat is given, . n he who: = api 0 accept, G. 
is diſabled from holding Wt. 28 f i 
And nqw atlaft the Serjeant tells us, Tha in Mackgheriand Side: 
rick, which he miſtakes — * Mac haller and Coderict's Caſe, a Pro- * Go. Ca 
miſe made to a ,ney in Conſideration that the Plaintiff would 337- 353 


* A 9 


Aol” 


procure the Jane ton be. preſented: to a Eiting, was ünlawful, 361 
becauſe / tis a ſimomlacal Contra, which is as aneh to the Purpoſe 
nan of the Cafcs cited before. 1191) eh n 
D VIEW DEW lt - 016.7 enn ol nr” gh Jn; ' Ly | 
ste n ofa i art offi 4g 15 Pre oY OT e Hs 

n ore aner h zd: n BY er 1 191th 132505 N 
um ces 3G eh neee een ee $653 $5799] Ant Bad 4 
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che Proſenttirion void, and difables the Patron pro bat bite to | prese 3 \ 74 
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* e 1 t-AN GY 
W.&M. AID 94s RNs e 
JG N di e n ht ani 3 Mutt ks: | 
NOVENANT upon, a, Leak of a Poute, renting 

+3171: » $9), Rent, in wbich there was a Covenant to repair; 
not e net affigned was fo2 TR deyment of 3b Bent, and 
koꝛ not repairing.:- I: 5 Va int 13 ini nige. 


ge 1 4.8. -befoze the Ation bzought, which he accepted in full 
Satisfaition.of.,all Rent; and as to the Repairs, he pleads, Tha n 
as often-as the. Houſe, was, in Decay, pa ann traverſe 
| that it was out of Repair. 
»The Plaintiff, replied, That the Dilundant did nat. pap the ſaid 
Lo 1 Sag the Houſe Conſt e Neat 5 Proms they 
«birt birt Kl Weigh | Mick: ne 
This 18 all "I Cale, "which ſerves well r Pa- 
ges in the Book 3 it can be, of no other Ule. or tis a common De- 
| claration ;,and we. ache where Acceptance Rent, or 
* Herne 276. of, a; Sum, Money, 1 pleaded in Bar tho . 8 r ER 
_ __ Re Vs mY inction q . aſe, which 
* Rep. 117. Bees TOY .EXaC wh, this, Plea; ri "That pa Sum is 
fs Car. 15. id i Bet Diſch = 605 4 ater, 10 a ing it, tis /ngt. ſafficient for 
Ys; 


the De ſro ant to Jat We, Pflaintiff gccepted/it; in Satisfaction. 
0 5 pledge, that * it in Satisfaction; and the Reaſon 
8, For e the Manner of Payment muſt, be directed by him that 
Pays, auch ust oF. the 1 1 6 Tr {2 6 ow nog of e 15 


N EVI L PE c WIRE: ; 21 1 775 of 4fgmmtiont d YON $4 
I 15 w_ NI 10 ic 20) mo eee f Nr 11 
3 15 "pg nipligh. ver Shieh new i bo Wen 11991: 
„ trie c 1007 IG n r bg eint! 
ene my 161-1 21 Nick. 80 T6, 20 Ni Ii bY offs 
Winſor A N % u don vc nts 5 
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Midd. L VEN ANT-be-wherein'the'Caſoupon the Plead 
SIduot, 211 ing wat thus fer Thomas: Ashby being ſeized in 
W dee Tertæ in the Par iſh ut St. Margaret, Weſtminſter, 
| demiled the ſame to John Griffin fo2 61-Beavs, oth Conſineration 
that” Je: should wa I oulcs there and iche pearty! Rent 
413 0c) doe l. Ae be) MITE , Imwul} 101 e eſſim Sd Haile, 
ct h. That the du Aſhb beiug leix ed f-the-Roverſions granted the 
lame to Sir 9 Hig:Hetts0) bastel c anon! 
That Sir Phiftip-Meadows by Lende and N tieaſe cem ſcdi releaſed 
and confirmed the Revetſion of the Pꝛemiſes tathe) Plat _ 

mas Lamplugh, who by Uertue of the ſatd Releaſe was ſeized, 
Thhat the Eſtate and Intereſt of Griffin came by meſne Allcoments 
weths Defendant Elizabeth Sbiers, that there was 5501. Rent in 


Arrear, and that after the x5 Houſes were buflt, one ot On was 


burnt down. "'S To 


< 


he Defeuvant as to the Rent, -p eads,in, Bar, That he pald the 
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Co thts Dettaration the -Defendant-venjirred; and it 
ied; £091 10 DOS Nes gr % ine 5.550 bn nt 
t Thab the Platntitk han allenged that Sir Philip Meidows bid 
remiſe, releaſe and confirm the Reverſion, & e. which IMoꝛbs made 
the Oertntariom donde; fun her thould unly have Taid: thät he re⸗ 
lealzil ec "but:Yaving tnuſxiphed fo many:(Uows, the Detendant 
couſd not telt which to en nee en et, 5 
owed, bet auſe where ma 


n 


55 weil e confirmavii the ſamiè to him: It 45. 
| Ph dub rue, the King had Judgment, 
not. becuuſe there were tod many Wotũs ih the Plea, büt becauſe 
there were too fb in the Patent to paſs this Fureſ t.. 
oThe-Serjeant vells us, that in Brooks, Tit! Double Plea, tliere are ma- 
ny Caſes, which is very true; for there are 162 Caſes, and few or 
none relate to tłus Roint ; and by this wei may ſer, that he did not 
defigh!t6 handte this, nor many other Caſes, ſo as to diſcourage the 
Induſtry of. bis Reader in ſearching,” tho! to little Purpoſe; and there- 


fore I think he might have referred him to Fitz. Abr, Tit. Double 


Plea, as well as to Broole ; for all that I-can-find in the later is, 


4 * 8 . e rr 
was 0b: - 


that * conceſſit & confirmavit doth not make a Plea double; that in * ,, Arr. 
Treſpaſs for aſſaulting and threatning the Plaintiff, the Words + dixit, Tir. Double 
retulit & publicavit, and ſuch like” make it neither double or treble : Plea. Plati- 


* I , 3 
but that which comes nearer to t 


be double, yet if the Defetſdant port one ** ſingle poi 


* ies u 5 2 
this Caſe he did upon the Releaſe) then tis not double. . 70 
2% It was objeten, Thatths:]laintfif had not ſet foith that Sit 
Philip Meadows'wns feld ed of the Reverſion at t elle ok the Re- 
LE 197 JS 0 WIE $4 IN 46FE 1 
But it was antwer d, Thnt che Revetllon hall be intended ta 
continue in him, (being? un Estate im fer: Aud to prove this 
Plowd. 43 1 was cited: I have read over the Page as carefully! as l 
em, and find ning e thib Pürpoſ . 
The bext is er 181, 182, KA Writ of Error was brought ts 
revetſe a Fine, by Terferit if Tail and an Objectiba was made, 
That tis not alleged the Conuſor was Tenarit in Taillat 
of ehe Hine ln bert it Was anſwered; That where u Sviſtn bf an 
Inheritance is once alledged, it ſhall be intended to dhHinUν untib 
the eohtrary ib mebed'; Which is a pretty good Authority againſt 
this cond Ob e BHT ene 20 eee n 
3. It was obje 29 CI the Plaintiſf ſhould have vetiared, Chat 
Sir Fp Meadows: relealed tötum jus, &. und Hob thin Reuer, 


don; but the Andwer was, That it appears he han only a Rebetfion 


ü and if ſo, then to grant ſuch a Reverſion and totum Ford 
— nd 


but one and the ſame Thing. 


Caſe is, That if the Pleg dena +7 2 0 
ir Placito 73. 
(as In! 


che ae 


Pl. 147. 
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Dyer 1659. 4. And to prove this, Dyer was cited; where the Serjeatit tells us, we 
7 may find, that a Demiſe of the Reverſion, and of the Land it ſelf 
ben it ſhall revert, is one and the ſame Thing ; but there is no 


4% 


— IC" * — 


ſuch Tung in chat Pag 3 
4. The laſt Objetton was, Chat this adion was brought by the 
Plaintitf, as Allignee ol Sir Philip Meadows, who was : Aﬀſiguee 
of the Lefſo2 ; but in the Conveyance. ofthe: Reverſion'to Sir Phi. 
lip, tis alledgen, Chat the Bargain and Sale was made (inter 
quoſdam Philippum Meadews, peri Nomen Philippi Meadows, 
which might be intended a diffinit Merton kram him who was named 
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This was a very nice Objection, but it was not much regarded; 

for the Court was of Opinion, That there was no Room to intend 

; theſe to be two Perſons ; it ſeems there was another Reaſon given; 

: but the Serjeant tells us, he did not hear it : "Tis true, the Loſs of 

5 Hearing is uſually a Sign of old Age, as that ſhould bę of Wiſdom and 
| Experience; and yet we ſee that ſome Men of Years, who have that 

Senſe well enough, dqſo diſguiſe thoſe: Reaſons which they hear, by 

repeating them to the World, that tis very improbable the Reader 

ſhould be the wiſer for what was either miſtaken or miſunderſtood 

by the Writer. 1. 181 Irs 41 101 : Sun vis et di, SV. 

But nothing reported in this Caſe was ſo ſure as that Jud ment 

was given for the Plaintiff, and that theySerjeant us Counſel for 
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Rutland; ſſ. N ON ENAN;T: in Canſieration the Plaintiff 
would ſuffer S. N ta enjoy a Farm in Clipſham 
fo2 a Pear, under the Rent of 721. per Annum, that the Defendant 
would pay ta the laintiff a0 l. which was in Arrear;fo2 Rent, 
an nlſo the ſald 72 l. And the Bꝛeach allignen was fo2 Mon · payment 
Lr 

The Defendant pleaded in Bars; That before any Cauſe of Action 

did ariſe fa Bꝛeach pfi-Covenants, & ; it was agreed between the 
Parties, that the/Defendant [ſhould pay the Plaintiff 30 1. in Dil⸗ 

charge of all. Cavenants, which Sum the Plaintiff received and 

accepted in full Satis tamon thereof ; and upon Demurrer the Plain 

| tit dad Judgment. 231m; od en i bon e no 

© Becauſe upon the Defendant's own ſhewing, there was na Cove- 

nant bzoken at the Time-when this Agreement wag made; fo2 he 

1 pears, That it was made befaꝛe ang Cauſe of Asian did ariſe fo: 

Bach ol any Covenant; and Aecord with Satisfaction is not a good 

Plea, butt only in Diſcharge of Damages fo a; Copenant atually 
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Fad for t this pa Tore arpoſe the Caſe of Alden, which the Serjeant miſtakes 1 
for * Eden and Blake, was cited; where, in Covenant, the Breach 6 Rep. 43. E. 
was aſſigned for not Repairing ; the Defendant pleaded an Accord and *, Cro. 99- 
| Catisfattion ; and held good: But it was upon this Diſtinction, becauſe 
in that Caſe no certain Duty was created by that Covenant on which 
the Breach was aſſigned; done in not Repairing, 
was to be recompenced hich may be diſcharged by 
Accord, &*c. But tis othE&rWi rtain Duty ariſeth by the 
Deed it ſelf, at the very Time tis executed; as where tis for Pay- 


ment of Money, and the Breach aſſigned is for Non- payment, be- 


cauſe this being a Duty created by the Deed it (elf, 0 all not be 
dſeharged but 5 TIO Deed. 


There was. another Caſe between Rabbet, which the Serjeant mi- 25 Roll. Rep, 


lake again for * Roberts and Stoker ; tis reported by my 1 fete 187. Palm. 


and rn Br vr pretty ah e 


pay within three YeliÞf{he nter}} heyviſe that 4. 255 enjoy 
a Leaſe of Landi peiceably for all that Time. Notwithſtanding this 


Covenant, B. entered ſeveral Times within the Term, for * the 
Ae was rangi) matic Bratticsaflight@icorKnk; 
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E BT for Rent, Ke: POLAR the Caſe was thus, ff Ste 
John Walter being poſſeſſed of à Park in Yorkſhire; fo? 
a certain. Term of Years, - aſſigned the lame to W. L. 
rendering Bent on a certain Day; and afterwards grant- 
W- -. a the ſaid Rent to Richard Brownlow, to which Gant W. L. at- 
ned. 

Richard Brownlow made Sir John 8 bis Executoz, and 
died; and the Eſtate of W. L. bp ſeveral Meſne Alignments, was 
beſted in the Defendant. 

That Sir John Brownlow made the Plaintiff his Executoz, and 
died, and that 550 1. was due foꝛ Rent; per quod actio accrevit. 

The Defendant pleads in Bar, Quoad 501. that he was ready 

upon the Day in the Park to pay it, both befoze and after the Sun 
5 was ſet ; and that neither the Plaintiff, or any Body in his behaif 
was there to receive it, and that it was never demanded ſince. 
The Plaintiff, demurred Specially, faz that the Defendant bad 
not alledged that he was ready to pay the Money, nec profert i in 
Curia denar' ad ſolvend. &c.; 


The Plaintiff had Jadgment, but we are to ſeek the Reaſon in the 


Caſes cited, which are jumbled together in a confuſed manner, but 
» Brooke Ten- all that I can collect out of them i is, That a? Tender of Money upon 
der 13. the Land is ſufficient, but then it muſt be jeaded to be made on the 
2 Cre. 423 laſt Inſtant of the Day on which tis made payable : But this doth 
not concern this Plea, for the Defendant bach pleaded the Tender 
to be made on the laſt Inſtant of the Day, vix. both before and after 
the Sun was ſe. 

But to come nearer to the Point, in Brooke's Ar. Title tout Temps 
priſt 25. there was an Aſlize for Rent; the Tenant pleaded that he was 
always ready, and- 4 is, and tendered his Money in Court. 
But the Books ſeem to make ſome Difference as to this Matter, 
between an Action of Debt on a Bond, and an Action of * ; 

or 
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D | 


do 
89 


Id. 8 38 


"Debr 


AY. 44 * * 


for if a Man is bound in a Obligation Hp pay 2 Sum "of Money ori Brooke 72 


6, 20. 


a certain Day and Place, and an Action of Debt 18 on that 
Bond, there, upon a Tender and Refuſal pleaded, the Defendant 
ought not to ſay, hic in Curia denaris, & c. becauſe. he is bound 
to tender the Money no where elſe, but at the very Place mentioti- 


ed in the Bond. But if an Action of Covenant is brought on a Des Br. Tender. 
ant plead **: 


miſe rendering Rent on a certain Day, there, if the 
be was all the Day on the Land ready to pay the M 
Body. there to receive it, this was held a- 


and no 
Plea ; but then tlie 


\ 


Pracedents are}: that he muſt" likewiſe plead; That alter” the Day bus Alen 252. 


cuſqs paratus fuit C adbuc exiſtit ad ſolvend' to the Plaintiff?) denarios, 
7 (to = —＋ tiff) e, ad * 8 hic in 
cid profert, paratus eſt wereficare, whi ing ofnitted 

the? Defendant in the principal Caſe, I:ſuppoſe-for that Reaſon the 
b had Judgment. - 
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| HE next een den whtiooe Nani, Year; Tertn or Num- 

1 ber-Roll, but tis ſigned by my Lord Chief Jultic "Saunders, 
whoſe” Name may ay gi ive it — becanſe he was a judge; 
and yet 'a Seat Arp ewes hot 15070 en oh a nat 
Knowledge of the Lax. 


The Declaration was thus: 2 


Shropſhire fl. EBT by oy Infant: * ptochein — ſetting 
fozth, That T. was ſetzed in Fee of the Bano? 


of C. and being ſo'ſet3ed, granted a Copypoly to F. and bis peits, 


actoꝛding to the Cuſtom ok the Mano. 
That F. demiſed the ſaid Copyhold to R. fo? Pears,' rendering 
55 1. Rent per Annum, and died, and after his Death, the Re- 


verſion: deſcended to his Bꝛother, who ſarrendered purt of the Pꝛe- 


miſſes to O. P. and Elizabeth his Wife in Tall, Reindirder to the 
tight Heirs of the husband. "Nei 
That the lite died, and the Þugband ſurvived, and was there. 
upon ſeized in his Demeſhe as of Fee, and did not ſay Fee⸗Cail. 
un he avers, That the Tenements lo ſlurrendered to him were 
worth 45 l. per Az. according to the Proportion of the yearly Rent, re- 
ſerved upon the Leaſe fo2 the whole; and ſo the Arion mag bꝛougbt 
fo) 22 1. 16s. being fo2 Half a Year's 'Rent, juxta proportionem, 8c. 
There was no Plea to this Declaration, nor any farther Proceed 
ing, but the Serjeant hath cited four Caſes. 
The firſt is in Cro. Eliz. 771m. . The Father was ſeiſed in Fee of 
a Manor, which he held Part i mite and Part in Sorage ; and he 
was likewiſe ſeired of a Parſonage, and let the whole to the Plain- 
tiff for Yeats, rendering 77 l. 6s. 8 d. Rent per Arms then 
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| 1 Na "Shy he Alaror t 07 kid robduſh} Sid tor Li Anders 

. d hie Sond 10 noi A ns bne el bne yed nien! 
11 Hhe rider rather dbhis Eſtate for Life:tqulais! yabngs 
Brother; whoudifirairiadgundin Noplx vim avowoch fon vu — Phe 
Roit rofrtbeeMayor In ſde nde Alu deu and: ſhematf thine the 
un * mige av As Ef A. Ypeeciemumr; butitid not ſetfor thofthrhbt yehr 
; 41 by-RentabeoMabor eds, 0190 d nige £ no 1001 gnizobno7 Slim 
5 o:iiAnd up Deniurteg the Objectinnil was, eee, 
the enjraNa}ueifixkes whbledDewiſeic»bot it iwas adjudgdd, /Fh; 
e there: (lialirbean n betauſsithe Divifdh 
5 Münor was te by Rc of n.] bi. Aby the Statute of 
32 H' 8. MH, udich divide dhe Land mel en gcc gi Vs the 
{Power to deviſe ti Parta the of butz the abherthird hart 
2g: wellen 860440! ννν,ĩ½n¹j＋w, mültsdrinend 266 the Heit to Auw 
Wardſhips. - mingbuf bea Arnie! 
So that this is not like the principal Caſe in the Declaration, where 
the Diriten ua made by the Act of the Party,-viz. by thie Sul. 


0 5 render. 
Cro. Eliz, In the ſame Book. . | 977 ed in Fee of Lands held 12 
. Capite, made a Leaſe for Naſa reh ring 40 L, pr Annum Rent ; 
then he deviſed the ſaid Lands and died, by Heir being under Age; 


ſa:thit-berbeibg init lend tho tiird part theſStarirte vf Hl, "the 
Queen, e whole; Ward beo Vage, ee ſaichallird Pactocboti of 
the Reverſion and the Hent; to the Plaintiff, duting the Mirſority!of 


the Ward whorbrougttt an-Attian>forthree Wars Rent ʒ rand it las 
held, That it might be apportioned, becauſe it H an , Con 
tract between the Queen and him; ſœiſ it hauibeem in thit Eaſe of 
a common Perſon, and the Tenant bad attorned to ſuch Grant, the 


Bent d apportioriabla ;14mt where the N there noi 
: na:Attortiment. La ets) wh; 1 1603 0593 ** : 
1 Lev. 40. "> Here, i C e inden, where:a Copyholden in Fee made a 
: Leaſe for Years rendering Rent, and den ſurtendered the Reverſiou 
ft Pat to the Plaintiſſ, who diſtrai ned for two Parts of thinkin! 
Aid held, god without:Attoramenty Cot munnk 97 41A | 
2 Lev. 231, And there is another ima Leæuinꝝ "Where lefſccofis Tera; alba 
2 Marty of rhe Land, Habenrium during the Term: z andl the L. eſſurbroùgit 
Debt againſt the Aſignee, for a Moiety af tie Restz. and it was h 
That the Aſſignet ha wing an entire Bſtate inthe Mojety of the Lan 
there was betwken the Leſlor and him, Urn 
Him with a fithe tent im 57 360.5 dee 2d 02439 
o that upon the Authority of theſe Caſes, this Declaration ſeems 
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Urthis nent Declaration ag dra vn hy br Pronotar Tamaſeud, 
B and peruſed by Sir William Tones, both great Mei held Andy 


en bus eee they wart c Ser jeant tellb lus; the Declabation 
appſes His fingle d 


was kaultyrin his Qpinion z Newibm vlog 
ment againft\twotmeh Menb:thduld:haveſmort; than ati ondihary Af; 
ſutande: that ha is an the! night}, hut tis very plain ther he is ꝛalto- 
gethies-in the weahge1252 & egw 21015 wide zt! od cop = 
It was a Shropſhire Cauſe as well as the former, and without Torm| 
Year orfNulmberafoH! And ff Was alſo, v1 ei ide 160) *** 
An Aﬀtori dl Debt hꝛoughd by: hu Jntunt i ptr prochei nm 32 
ting fozth, That Sir Francis Lloyd; cbeing>ſei3ed! iof-a: Befſuage; 
deu demiſed itt nn dic: i t we fog how zong d fot what 
ho wy dert ue thereaß entered ; Uihas1Stvitrandigaftexwarns 
yekegte and Releaſe, Relazaviec: ,confiimayit the Reberſion to 
Erüners and thelr Petre, to the Ale dt himſelf and therpeirs ot his 
Body, upon the Body of NM. his C Mlite, begotten, t. Anda mant 
ſuch : A ſſue to the Malntiſf fon: Bike; That: Sir Prancis i lond died 
3ed of the Keverliunz ut præfertur, and withouti Jite; Thad after 


8 


his Death the Plaintiff was ſeized of the Reverſion fo2 Life, and 
that he. gave Notice thereof to H. the 


Leſſee; that H. made his TUill, 
and the Defendant Executrix; and fo? 801. ko Rent due this Acton 
was bzought. 


Now the Faults bich rhe Serjeai finds in his Declaration, are, 
1. That the (lows rok n nt 
makes it doublfE, u £6) Pro he Stès EA 
Caſe in his own Book; but he 7 as unfortunate in that Citation, 
as in many other Books of greater, Authority mol, — — 

merly;; awongſt the Plougtyſhages, 2 rum bhjadfold through them 
all Tis ems; the: Words. connec ene incthad De- 
claration, ;anchthera __ alſe ang Word mane; which, was not in this. 
vir. nemiſit, relamawit c confiromavit; e me (Qhjeftion; was! 
made, That the 8 Was d 9 — tis a vonder chat the 
Srjeant; ſhould; ©: don forget the Anlwen; un. Thatowhers many 


Words: have the ſame Stgnifjemion: ther ſha)! weren dos be 
her del d 883 GC; :; 1 biel 54 ub „la bas yood vio 

That alter he bad ſet forth: a Conveyance of be ener den ba 
Truſtees, Sc. by ; Leaſe. ann Koleaſe, us iche Uſe: f ie Francis,; 
and the Heirs of, bis Body; Sg: he alledges,. That Dix Franciq died 
lach of the Reverhen; pt;prefertur; when tis nat ſa mch as men 
tioned bekoze that be: had; apy;Reverſgon in him by wol the lald 
daun but-apmitting:it den wer i mant de {oor bop 
it had been good: without adding theſe: n Thatby, Hertue 
of the fait» Releaſe; nec 
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This is ora m to be grounded upon n Snelling ab "a 
8 in Eliz. 407. bu 955 not only miſtaken, for tis 
„ but the Caſe it ſelf; c tells us, That upon a Mo- 
on in Arreſt of Judgment, the Court held the Omiſſion of theſe 
Words to be a Fault in Subſtanbeſ when thereis norm bhr! in 
he thut Caſs like ie. „eig od twill ie yd bstuseg bas 4 
_ 0 Befideslif it bad btom @-inthatoCafo, V cannot ĩmagine why the 
Serjeant» -(Chould-infmuate'thatr'tigva Fault ima ich ir dewenfl us 
8 85. B. in the ſume Paragraph hat ny ,a er am Hobi wert of x 
Hi 6b. 310, oanitrary! Joplin and / not only ſo} but»therwhote! Gurt in Cee, 
Elix. 903. 1015 That this Statute was a 3 and nerd not 

be p leaded. 7 is 4 tat att! ab law ep 8 380 Nd le E EBV 1 
ber that which is very, ctemarkablÞ ds; Ht: hath one 
— —— as 4 Fault in this Decl ara tiom hid he himſelf inſthe 
titerice:allowsitoibumboeyo!.1 zur He ly 019 wit t 
36('g! hat tis alledged earth Detlur atian, chat Notice ungen 
£ but us not laid by ot dihom/ no ot what ſuch Mabice was gien 
53 which yd the By is u tiſtake, for: tis ſuid, That; fie Plaine favs 
Notice to H. (wh WF tt } Leſſee) Tn truen he aid not ew of 
hat ſuctt Notice n nor was there any Occafion for ici for 
the Serjeant admits; hate oughtꝭ not to Alledge aue Notice cat ah, 
betauſe ilie ſtate is exited by che Statute of Les * 53 36 Gr. 
. ng n. £07 aoitroda 8 509 % gr. 131 dad T aisle 227 e 
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moch 2901 Che Dekendant crabed Oyer ofthe: Bond 1 of 


ths Coidttion, which 'was*fo2-Perfoumance bf Areitles, by which it 


M0 a & 


were called the Hand in Hand in 

Kingſton; fign his Term in the ſaid Inn 
tothe Detendant; and amongtk other Articles it was agreen between 
= \Parriez/ That the tiff" could ferve the ſaid Inn with 
ſtrong Beer and os Sag the ſaid Term; fo as he ſold ag good 
both -as W > ſow ts: the Ynn-keepers chere; then he 
ti of 5 Auen on bis Patt. 

— ——— replies, and among? other Things avers, That 
eavy to _[exvs ide Jun with Beer,” mid as gdob as 
Nn there, aud allgris the Bꝛtath⸗ Chat 
bought teveral Dogththds of: ther" Biewer, be. 
77 — © gat tobh6Vopheavian N Wag objetey,” 7 17) 0 
'M: What-the Plaintif'ought to cem that he hav beought” the ir 
and Ale to the Inn; and that 1 Defenvarit han wett.. 


4 . But 


kendant, 


was agreed, Chat e arm, fell certain Goods to the De- 
und that he ſhould 
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Midd. a * EBT bzought by the Plaintiffs Servientes Domini 


8 


nunc Uthers; 
letting foxth the Antiquity of their Office, and that an antient Fee 
8 5 |. belonged to t how. krom every Perſon that was voluntarily 

ighted ; that the Otfendant, voluntarie and without Compulſion; 


Cro.Car. 571, 


9 Cro. 32. 
| Heb. 5 


8 um militarem ſy d a 10 accrevit (to the Plaintiffs : 
to have the ſafd 5 1. lyhepit, par eee t ha | ndt ald. 9, 


nt, 


p 
The Defendant pleads „That he wa 
obetienta 'of ehe Wing s Torini and; ald pon S. * ſt was 


held; 

| $i ag this oke; und i fo; fAmtbn'or 
Debt bo he to 1 n 

Ehe thief” ſtor” was, hit the Pie 85 or dire _ 
argumentative; f62 the Fe, "has 7 5 ob the Deke — ca 
he was yoluntari] din lea was, he 
lighted in Toa 2 e y 4125 rey 
luhfarify, bet aufe Obevience As ut {9 Voltentat 
Can? And in chis Eule there coulv be rio matinet' de Pain 
if the Dekendant har dilobeped, cherekore he onght ect 7 
that he was Knighted voluntarily. 
W's ee e e lohte 

a a 

that tis not „ ür d Traverſe; 1 alwa 6 f. tilt in 

ſuch Caſe th WE, Traverſe, becdiiſy* 12 ewe AM: 


mative and Ng e te che Matter is dire My'eo tontiffy, « Hitt 
that makes an Ted s: | Sell 9, 


thted i ſola 


But the Caſe which te has did to probt dals Alke dein doch act 2 
come op to it. J The Plaintiff alledged, That the Defendant - 283. 
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WE AS Defendant p ded, That, pra r ruinoſitatem, it fell down: 
Now though this might An fame: 8 true, yt nt was gotta di. 


Age to the CH th hat * Nas get direct y contrary to the 
ee e the tk 
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lakatſong and therefore a T Trawerte an. 


i * 03 was 1044 8! £83); 150 1 9 Annes 
1 3 90 1 03 In 2 a57, e one: Wor — a7 


ut chen the efenpant's Counſel dey. Tha bat ſola in this 
0 map umpiy a, Negative, yiz-; That: what, de ld was in ſola 
obedientia 1 57 that is, he had not obeped if the Bing han nat com 
manded; and if — there od been an Jflue and no need ot a Traverſe. 


Pl the Declaraxion, was.ſo:toq ; fo 
the 1 ep bad u oth wet the ON 7 ce was gen Wee 


neither were their Additions p2operly 1 viz. Servientes Do- 
mini Regis, which may be Serjeants at Law, Serjeant Trumpe⸗ 


ter oꝛ Serjeant Farrier. 
But the Word Her vie: not always ſigniſie a Serjeant, and 1 


think tis impoſſible it 54 in this ifs becauſe: the Anglice de- 
notes what is meant by the N a Gentleman Ucher. 


Judgniint_.was given againſt the Ortendant ko; want'of n 
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t fL. e ben a Band koz; Performance INS d.. 
. 5 The Kenan * 1 * cms 4 
Plaintifxeplied,. and ſhewed t xd fo the-Defendant to 
58 1. to the Plaintiff in Right of his 13 ag a full Molety 
-Share-of. the. Eſtate of Henry, Payne, her. Father decealed, and 
upon Papment thereof; they "auld Teal general Releaſes; and 
* Breach#n,Non-papment of the, Money. 
1 Delendant rejoing, and amongſt, other Things ſets faxth, 
775 A Diktrence happened between him and the Plaintiff, concern- 
All . Eſtate of Henry Payne, which they ſubmitted to 


118 5 an 0 +Wpho din not make an;Award de fa! perſonali ſtaty of 
e laid Payne. re 
; ypan-Demurrer, this. was held to be a plain Departure from 
1 15 lea, ;becauſe the Dekendant had leaned nag Award made; but 
is Kejoindex he ſets kozth, That it was not made de toto perſo- 
ſtatu, which is a Negative pꝛegnant, and implies, that an Amard 
was made, though. not ot all the perſonal, Eſtate: 1 ſuppoſe the 
rjeant means ſo when he ſays, it was confeſſed per wy fort implitat, 


Or elſe I know not what he Wee en 1 5 Worgs. N nets a 
Ds An; J. base! oC] $03 16} 1 Bout 5 gt; SGT It n SL 
dy: 4 5 | N And 


os 

| And here to do hic jolie, I canriot ſay that I believe he ex- Kals. 75. 

amined the Caſes cited, for they are proper and ad idem, which is % Send. ghs 9. 

ſo = that I cannot chuſe but mention it. EO 
he Rejotnder and the Award cannot both be true, fo? the one 

is. "That the Award was not made of all the perſonal. Eſtate. of 

Henry Payne, and the Award is, That 250 1. was allotted to the 

Defendant, in full Satisfation of his Moiety, wb, muſt be a 

Moiety of the whole perſonal. Eltate, 3 
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a Elwes verſus is Vaghin i: 
Reli. Hill 7 & 2 lac. II. Rot 381. in 0. . i 

London fl. \EBT upon Bond fo? the true Service of an ap: p⸗ _— 
pꝛentice; and amongſt other Things the Condition | 1 

of the Sony was, That he thould. give an Accompt of his Baſter's | = 
Mares and Money, upon reaſonable . Demand. and that if he [m- 1 
bezilled any ok the ſaid Goods, That then the Obllgoꝛ (who was the 1 
Dekendant) was to maße Satiskaction Wan thee Vonths after 1 
Notice in Writing... / | 4 
The Defendant\pleads Perkazmance. my 155 
The Plaintiff replied, Chat 1000 mu)! of Spaniſh Cloth, Kc. N 
tame to the Pands ok his Appzentice at Hamburgh, and that he Was . þ N f 
required to give an Accompk, and to mieden hümlelk thereof, which 1 
and upon Demurrer this Replication was held fl, becauſe tis Wl 
not alledged who required the Apprentice to accompt,, no2 to whom 1 
it ſhou'd be given. | 1 
„ Beſides; tis ſaid, he was required to accompt, and refuſed, but 1 
did not ſap, & adbuc recylat. 905 ooh 1 Rt 
This ſeems to be very nice, for it appearing by, the Condition of © Wilt 
the Bond, That ithe,, Apprentice was to accompt to his Maſter, and Wt, 
having -pleadedg: That he had accompted with him; and the Plain- 11 
tiff replying, That ſuch of his 5 came to his Servant s Hands, 1 
it muſt be reaſonably intended that the Plaintiff, who was the _—_ 
Owner, required the Apprentice to accompt for them ; and it can- WE. | 
not without à Strain be intended e be given. to 207 If Br 
other Perſon WHatſoe ver.. 1 4 
* was no Book cited in | this Caſe, * WEE Wl, 

4 j | | 
1 

Wh 


Debt. 


8 Ed 
7 hs 2 not well aſſigned ; It was Debt upon Bond for Performance of an 


Be. Ill 2 & 3 Jaz II. Rot. 178g. 


Strong verſus n 


Devon ſſ. 2 upon Bond agafnſtf the Defeiibant, as Exetu⸗ 
to2 of one Jacob Saunders ; and it was upon a Bond 
fo2 Non-perfozmance of an Award. 

The Defendant pleaded no Award made. 

The Plaintiff replied and ſet fo2th the Award, aces, That 

ſeveral Perſons being indebted to one Joan Baker, ſhe ozdered the 
Teſtatoꝛ Jacob Saunders, to take Bonds fo? the ſaid Debts in his own 
Name, which Bonds ſhe afterwards aſſigned to him and Elizabeth 
Strong; and that he received the Money due on the Bonds, a 
Moiety whereof belonged to the Plaintiff; and ＋ ſhe being irdett⸗ 
ed to the ſai Saunders in 15 J. the Arbitratozs awarded, That he 
ſhould boy unto her 29 1. 2 s. 10d. ſuper deliberationem arbitrii un- 
to him: Then ſhe avers, That the Award was delivered to the Te- 
ſtatoꝛ, &c. and that the Money was not paid, 
AQpon Demurrer to this Replication the Exception was, That the 
Beach was afligned'too narrow in refpet of the Time of Payment 
of the Money, viz. upon the delivery of the Award; fo2 that might 
be when the Defendant was on a Journey, o2 from Home, ſo that 
he ought to have a reaſonable Time allowed to pay it; and there: 
foze the Plaintiff ſhould have ſaid, That it was not pad upon the 
Delivery of the Award, nec unquam poſtea. * 

But this Exception was not allowed, fo: there was no- Reaſon 
to p2eſtime that the Award was delivered on a Journey, o2 that the 
Money was paid after the Delivery, &c. fo2 if any ſuch Thing had 
been done, the Defendant ſhould have pleaded it. 

The Year-Book 18 Edw. 4. was cited to prove this Breach was 


Award, which was, That the Defendant ſhould ſeal and deliver a 

Bond to the Plaintiff immediately after the Award, &c. which he 

had not done; and it was held, That he ought to have a reaſonable 

Ti 4 to do it, and therefore, that the Word immediately ſhould de re- 
e 

F So is Rolls Abr. Tit. Condition, 3 &. 4. The Serjeant ſhouts hive 


faid litera C. ot otherwiſe the Reader oft do as I have done, that 


is, look through the whole Title before I could find fer 


3 | Browne 


tl 
P 
if 
4 
f 
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— js own, 


Browne verſus IW, alker. 


Belvin. Hill. 2 & 3 Jac. II. Rot. 1919. 


Rutland ſl. 3 upon Bond, 8c. The Defendant craveh Oyer, 
and it was fo2 Perfoxmance of Covenants in a 
Leaſe of certain Mills and Lands in Caſterton, foz thee Pears, un- 
der the yearly Rent of 27 1. 10. in which the Haintiff covenanted 
to find Cogs, Rounds, Braſſes, Timber, 8c: fo2 the Mils du⸗ 
ring the Term, and the Defendant covenanted to keep them in Re: 
pair, and to pay the Tares; then he pleads Perfo2mance, 
The Plaintiff replied, That the Defendant ſuffered the Mills to 
decay; fo2 that the TUater-CUheel of the Fulling Mill, and the 
Cog-TUheel of the Com-Yill were broken, and fo decayed that the [8 
Pills could not be uſed. 110 
The Dekendant rejoins, That he demanded Timber, Coggs, 1 
Spindles, Braſſes, &c. of the Plaintiff, to repair the Mills, but 1 
that he refuſed to deliver aun. | in 
And upon Demurrer the Court was divided, Thether thoſe were 9 
conditional o2 recipꝛocal Covenants ? And to pꝛove the later there 
were ſeveral Caſes cited. 5 
But the Serjeant begins very unluckily with the firſt Caſe, which 
is to ſhew where the Covenants are conditional, as for Inſtance; 
/ Covenant to enfranchiſe a Copyhold, and the Owner, in Conſi- 3 Leon. 219. 
dtration of the ſame performed, covenanted to pay Money for it; in t 
this Caſe he is not bound to pay, &c. before the Copy hold is en- 
franchiſed. | | | 1 n | 
The other Caſes are all concerning mutual Covenants. , G. and 1 aus Ar, 
three others covenant with P. and others, to let a Ship to Freight to 414. Lett. T. 
P. for the Uſe of B. and they covenant with B. That the Ship ſhall Ne. 5, 416. 
ſail to Bun, and take Freight there, and fo proceed in her Voyage; Ne. 15. 
and P. covenanted with G. That B. ſhall load the Ship, and that he 
ſhall pay pro tota transfretatione ſo much Money: It was held, That 
G. and the other three Perſons might have an Action of Covenant 
againſt P. for Non - payment of the Money, without averring the 
Performance of the Covenants on their Parts. oc, 
Thus tis reported by my Lord Rolle, but if the Serjeant had look- 
ed into 2 Bulſtrode, 168. he might have found that this Judgment 
was reverſed, becauſe there was ſomething to be done by the Plain- 
tiff himſelf to intitle him to tlie Action, iz. Preparing the Ship 
and Freighting her, and then Tranſporting the Goods. 
So where the Leflor covenants to repair the Houſe before Mid. a 
ſummer, and the Leſſee covenants to keep it in Repair afterwards ; the 
Leſſor brings an Action for not Repairing, and doth not aver that 
he put it in Repair before Midſummer ; yet it was held good, becauſe 
the Repairing before Midſummer was not a Condition precedent, but 
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he Covenants were mutual, and each might have mutual Reme. 
| ; ies. 1 , | 3 
1 S310. So where there was an \ W I in Writing. That one ſhould 
2 Saund. 350. pay the other 500 J. for all his Land, G. In Witneſs whereof 
they put their Hands and Seals mutually to the Agreement: An 
Action of Debt was blought for the Money, without averring that 
he had conveyed the Land, or tendered a Conveyance, becauſe 
ot, ns mutual Covenants, upon which each Party had a mutual 
MEaYye. Gar fo 35) 4 oO TT got 4 7 
* Covenants are almoſt of the ſame Nature witli mutual Pro- 
miſes, for there needs no Averment of Performance in either Caſe; 
put it was my Lord Hale's Opinion, That where a Promiſe relates 
o an Agreement which, contains a Condition precedent, the Per- 
formance of it muſt be averred :.'Tis true, the mutual Promiſe is the 
Foundation of the Conſideration, but that Promiſe muſt relate to 
the Agreement, and doth-not oblige any otherwiſe than according 
to the Agreement it ſelf. 5 
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| Kegg & Collington verſus Horton. 
Winford. © Mich. 3 Jac. Il Rot 33 


London ſſ. FEBT upon Bond, dated 10 January, 33 Car. 2. 
Ea 1 to ſave the Plaintiffs harmleſs, who were then 
Bail to an Action bzought againſt George Loadsby, at the Suit of 

R, Wynn. 4 15G- , 6G. U; | JON Px -* | 

The Defendant pleads non damnificati. 

The Plaintiffs reply, That in Micbaelmas Tetm 33 Car. 5. Wynn 
pꝛoſecuted Loadsby in the Exchequer, in an Aﬀion-on the Caſe, and 
= that in Hillary Term 33 & 34 Car. 2, the Plaintiffs became Bail 
| to the Afton ; and that in Trinity Term following, viz. 35 Car. 2. 

R. Wynn obtained Judgment in the Aﬀton, and that on the 2oth of 
March, 35 Car. 2. he died inteſtate (which was befoze he got Judg 
ment) that Adminiſtration ok his Hoods was granted by the Biſhop 
of Lincoln, to one William Goodhand, and that Loadsby han-not 
paid the Money oꝛ rendered His Body in Diſcharge of the Bail, but 
. the Plaintiffs had pald the Money to the Adminiſtrato2 ok 
And upon Demutrer to this Replication the Defendant had Judg⸗ 
ment. 1. Becauſe it appeared by the Pleading, That Wynn died 
befoze he recovered againſt Loadsby, which is impoſſiblte. 
= .. 2. Becauſe the Plaint ffs had alledged they paid the Money to the 
_ -- Adminiltrato?, when in truth he had no Authozity to receive it; fo? 
"= the Adminiſtration granted by the Biſhop of Lincoln was void, be- 
tauſe the Judgment was obtained at Weſtminſter by the Jnteſtate. 
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pecame Bail 10.January4133-Car. 2. and tis ſet foxth'tn'the' Replt- 
cation that they were Bafl in Hillary Term 33 & 34 Car. 26 REP 
vas alter the Bonn was daten. 2 
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N be Ahn Hor, Ge. of Cambridge Jets Herring. 
| Ria. Hill. 1&2, Jac. II. Koc 2534, in 


obne 1 D EBT upon a Bp Lab. letting nas, | Ah 
Cambridge was incoꝛpoꝛated by Letters Pa- 
tent of: King James t with Power to make By-Laws; and to im: 
poſe Fines ; that King Chatles I. by Letters Patent likewile gränt⸗ 
ed that one of the Burgefſes of the ſaid Coton ſhould be Mapog, atid 
that thete ſhould be 12 Aidermen, and 24 Common-Connctl: Men; 
that the Yay02 and the Bajozity of the Burgeſſes made a By- Law, 
viz. That if any Common-Council-Banfthould from thencefozth vo: 
luntattly reſigu his Oſtice, he ſhbduld pay 10 1: to the Ale of the Co 
- podatdon ; that the Dekendant was appointed Common⸗Count 
Yan, and 8 voluntarily ee bis Dice, FR qd Adio a0. 
crevit;o!! HON TOE $03 n an nt 


moven in Arreſt of Judgment, 
That the Reſignation aught to be to the Mayor, and in Writing, 
becauſe the Defenvant-had a-Freehold in his Office ;beves,he 125 
to have Notice of this By-Law,: beeauſe it was made bef6re he! was 
a Common Council⸗O aan. O193TOE" 
The :Serjeant. tells us, cheſs Brceptions! were ovdr-faltd; bot he 
doth not ſne wi for what Neaſoti z and therefore ! will offer what: 
curs to me upon: this Occaſion!!! | tos : et g enn e unn 190 


= 


And firſt as to the Refwitimdbacit need not de made 0) tlie 
betauſe he doth! nothing ti crm A Oom ton Countil- Mani in his 
Office; to which h is choſen by Majority bf Votes: Tis true, where 
a Man can have no Title to the Profits of aH Office, th the Ad- 
miſſion or Confirmation of a Superiour, there the Reſignation muſt 
be made to him z and tis for this Reaſoti that the Refignation of a 
Benefice muſt be "wade to the Order, becauſe the Clerk hath not 
Jus ad rem before Inſtitutions -.., ; 1 

This is agreeable to that Rule in the Cd Law, viz, Es debet fieri 
renunciatio cui pertinere dignoſcitur confermato : : But. the Mayor cannot 


interpoſe either in the Admifflon or Confirmation of a Commons. - 
Council-Man in his Office, therefore the Reſignation ought not to be | 
made to him; and ir got tb be made to him * al}, then vot in 


Writin S I{13 i) 52 44; tha In 03 N69 1109 
Nee l is chere atiy: Geraten of giving tlie Party Notice of this 
By- Law, becauſe. ſuch Laws are 3 fame to be made for the Go. 
Yerament and common Benefit of Perſons in particular Diſtricts and 
| 2 1 # Limits, 
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4M bates: wry the Condition of 7 Sony that the Plaintiffs 


Apon nil: debet pleaden, the plainti bod a- Uervie 3 ard wos 5 
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Burbridge verſus Clayton: © 


Nottingham, fl. E BT. * an Fniintnrait;. de bois: nor, 
brought by the Plaintiff in Right of his 
TUtfe, who was the Midow of Robert Clegg, againſt the Defen: 
| or as Executrir of William Clayton, letting fozth, That the 
8 eſtatoꝛ became bound ta the lam R. Clegg in 200 l. that the Mo⸗ 
| ney was not pam to him, no to the Plaintiff who married his Ct: 
| dow, to whom-Adminiration de bonis! non was granted by the 
5 Steward ok the Manop ok: Mansfield: cui commiſſio Adminiſtratio- 
is illius de jure pertinuit: Then he frts.fozth that he was e. 
fied, - Sec. et profert hic in Curia, Nr:: , 011 J 
The Dekendant pleaded, That R. Clegg, bath at the Time: of 
his Death, and befoze, was reſident-at W. out-of the Jurifdittor 
of the ſald Mano. dean bang UG ene 
The Plainfiff replied the cam? Matter as in the Declaration, and 
one ee Tejotned as in. the Bur; aud men n it was 
objeted, 0 


That the Plaintiff had not ſet forth what Athoity the Stetvard 
had to grant Adminiſtration, either by Gzant o Pꝛelcription, oz 
that he was loci illius ordinartus. Cis true, this might have been a 
Cro. Eli. 00d Dbjettton, if it had been to a Plea; but it being to a Declara- 
431, 879, 4 tig not ſo; becaufe at the End ok it, there is a profert hic in we 
| 838. ria Literas Adminiſtrationis,: ſo that the Court may judge. of the th: 
1 1 Lev, 193. Authozity in granting them; and therefoꝛe, in a A r tis Pa 
4 luffictent to ſay; that illi de jure pertinuit.- we 
Beſſdes, the Defendant» had canfeſled the Juriſdition ok the 515 
Steward of The Banoz, = pleading ow Clegg ow one 15 it; lo | 
5 BR _ 1 — — a 55 RS nn to 
255 f 91 0} | | 
. ER IT fl 
Ti verſus 2 ite" Ent % 
or the 
be. Far 2  Jac., 2. "Ks 1 13 11119 SON tif 
1 to 
London, 4 TR BT upon Von, by which Peter Wade. of Lon wr 
% | don was bound, conditioned that the lald Peter vt! 
Wade, ow the 1ith Day of March, &c. ſhould-pay to the Plaintiff vi 
Michael Terry 253 l. giving ten Days N at "ME e os N be 


| Wade, ſeituate in 2 London * he 
fl F 


— Ds. 04 « — „ — — . icbed dit. Mts Law. te. 1 


him. Notice, &c. There was a Replication and Rejoinder, and up- 
on, Oemurrer the Plaintiff had Judgment, which the Setjeant tells 
us Was given for two Reaſons ; but I think he is miſtaken in both. [ 
Tf firſt, Reaſon was, becauſe Natice, was to be Sven by the.De- 

505 dant, himſelt, and not by the Plaint if. 
Now this is not only eontrary to the ofual Caunſe in all ſuch Ca: 
ſes, but tis contrary to the sen and Meaning of the Condition it 
ſelf ; for if the Deſendant is to give Notice, then it muſt be given 
at his own Houſe, which is an Abſurdit Fan to be imagined ; and 
therefore they would intend the Houſe of Wade in Lombard. ſtreet 
(where, by the expreſs Words of this Condition, the Notice was to 
be gi wen) not to be the Houſe of Wade of London, but of another 
erlon, becauſe tis not ſaid at the Houſe of the A bounden Peter 
Wade in Lombard. ſtreet but this is as abſurd as the former; for tis con- 
trary to the plain grammatical. Conſtruction of. joe. Words, Which 
ſtripp'd of this Diſguiſe are thus: "Peter, Watd of London was to 
pay to Michael Terry 253 l. on a certain Day, giving ten Days No- 

tice at the Houſe of Peter Made in Lombard. irrer. in ente 

ow firlt as to the Notice, it muſt be given by the plaintiff. be- 


cauſe 2 Word. giving (in 15 Condition) /ãs a Relative, and b. 


chael Terry | is the next Antecedent. 10 f dai 2% % 
Then as to the Place where this Notice was to be given, and that 
muſt be at the Houſe of Peter Wade, who was bound to pay it;; tis 
very foreign to intendi it at any other Place; for Mens Acts ought to 
be expounded according to ordinary Cuſto and Uſage : And tis ge- 
nerally known, that-Creditors ove their Pobiegrs Notice to pay Mo- 
ney, bar ! tis ſeldom or never he d that 2 give the other No- 
tice to receive it. „ „e 
There was ſomething ee by the Partics, when theſe Words 
were pak: into the Condition, and tis moſtr reaſonable to imagine 
beth ey were for the Benefit ef the Defendant ; for tho he was to 
pay the Money on a certain Pay, yet he did not know whether it 
would be then required, unleſs be had: ten Days Notice given to 
bm, Abd nog bn n at bis owmHouſe,, before that Dep. 
| he other Reaſon was, becauſe it can never be; intended that 
the Money was to be loſt fo2 want of Notice to pay it; therefoze 
Judgment was given fo2 the Plaintiff, becaule the Defendant ought 
to give Notice. 
Now this is a plain Reaſo; to me wh ſudgment ſhould be given 
for the Defe dant; for if Notice is bade there may be on 
Danger of loſing the Money, for Default of Notice to be given b 
the Defendant); but it cannot fo ninch ab Heltbouglit that t e Phi. 
tiff mw An it for want of Notice given by bim to the Defendant 


to pay nad 

Bit kadputteng tis dend on the. ati t ta gtwe Notice, 
yet the Defendant's Plea.is 5 ne wag pleaded in Bar, 
when it dught to be in 1. e (q1-thak be Arion was abe 
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The Defendant vleavs in Bat, "That the. Samy did; not give 
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: 2 \EBT upon Bon . reciting, That upon a acme 
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1 * ſame i Terwinie with this, I hal wetition it as tis reported, 
Juſtice Raymond and Lebinss ſ The Condition of the 
pond was to pay 100 J. upon the Toth: -of January, por three 
Months Waring ; but in Levins it Ws, ö, np three Months 2 7 5 
ing: Upon the firſt Argument the Coutt was of Opinion that th 
Plairitiff was to givethe Notice, but Sefjeant Levinz tells us, That 
it being moved again, they were of another Opinion, 5. That the 
Obligor was to pay the Money upotiithe/reth of Jannary, and that 
he was to give the Plaintiff . Months Notice to feceive it; and the 
Reaſon was, becauſe the Words ſhall be taken id che ſtrongeſt Senſe 
againſt the Obligor, mine CEQ. © | = 
_ "Juſtice! Raymond; who reports the (awe: caſt, Joch not mention 
this Reaſon ; but on the contrary tells us, that Wyndharrs Opinion 
was, That the Obligot was bopnd to pay it apon the Toth Day of 
Jane; after three Months Warning given by the Obligee; and 
this ſeems to be moſt agreeable to Law, as delivered by Juſtice Gaw- 
dy, Anno! 37 Elis. viz.) That the Words in à Condition ate fo fat 
from being, taken in the ſtrongeſt Senſe 420 »ſt the Obligor, that they 
are always expounded for / hin, becauſe the Condition it ſelf is xd 
ways made for his Benet ʒ ſo that the Reaſon 415 for that Jad: 
ment is very r N 
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E. \ , 
b 1 P. againft the Didnilane- rug am Et CY 
There is no Plea or Judg ment, but o 4 De- 
daretion for un Eſcape; which is very ec And N 15 find 
any Thing in it wort the Noting, unſeſs tis that the Defendant was 
Conſtable of Cheſter Cale; which Tithe out of Mid,” hath been the 
Prifon'of- thar'C — 5 1 1130 f! 129 128 
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I Sunt made to the Defendant” of the Office. o 
toollet” of the Citows of -New:Caſtte upon Tyne, he betame 
to feture'the Payment ot 50 J. per An. to the Plaintiff Kathe- 
rine whilſt ſole, during the Joint-Lives of her 10 f. the Dekendant; 
71 the lald Gꝛant afterwards ons void Upon the Demile = the 
- King, 


—— 


——_ — —— ar * P —˙ » WH won es ty won + as 0% + — — 9 


Kings that-the. Defendant petitioned the Lozd Treaſurer r f02.4: new wy 


ant of. the lad Dffice, who appointed that the bal dee eam 
be pald to Katherine ; and the Dekendant gaue a 5 ider hie 
hand, by which he pꝛomfled that as ſoon,as. the ne unt wa! 
ſealed, he would execute a new Bond to, the ſaid Fache 175 the 
Payment ok the (aid Annuity.z aud he bound himCelt,. 7 Pe ly 
of 3001. to perfoum-the lame: That, a new Szant was made ta th : 
Defendant; önt that he had not ſealed, a Bond ta Katherine WH 
ſole, noz to the Plaintiff and Katherine: akter their Ke ge. 

- Upon Demurrer to this Declaration it was: held Alz fi 15 7 the 
Defendant had not ſealed a Bond to the Husband and WI jointly 
after Marriage, yet he might have ſcaled a Bond to ber alone, 
and therekoze he ſhould have law, that 1 bad not beten a Band 

ber after Marriage. 

There are no Books cited j in this Cale, and therefore 1 wal only 
take Notice that the Plaintiff was a Barriſter at Law, but had the 
greateſt Part of his Education in the pleats e and therefore 
might be more apprehenſive of the Eꝗ l his Cauſe; which 
was, That the Money ought to be 25275 n of the ee of Te- 
Oy it 15 the Forms aud krete io eading. nn 
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. verſus Hatdhort ei bite? O or 


Cooke. Taf. 3 Jac. II. Rot. 4232 
London, . IE B by-an Etetutrtt ot ane Jacob Graves; the 


Dekendant pleads, That after the making the 
Bond, the ſaid Graves and the reſt ot his Credito2s did, by a cer- 
tain Uriting, &c. covenant with him, that if he would pay 15 J. 
every Monday Mozning to certain Truſtees, appointed by the laid 
Creditozs to receive it, until their ſeveral Debts auge be ſatisfied, 
that in ſuch Cale, they noꝛ either of them would trouble e Delendant; 
and this was under the Penalty of loſing the Reſidue of their re- 
ſpetive Debts ; and that alſo in ſuch Cale that Writing ſhould be a 
ſufficient Bar and Diſcharge-to.any Action in ſuch,Coutt where the 
ſaid Defendant ſhould happen to be ſued ; and then avers that he paid 
the 15 l. accoding to the Agreement; and (0 pleads the Writing in 
Bar ta the Adion. 
The Plaititiff replied, That he had no Notice of the (riting 3 3 
and upon Demurrer, I do not find there was any Thing f 
done in this Cate by the Counſel in Court. _ 


But now as tokthe dises Part of it, our Serj jearif bids us. look 


into Moor. pl, 573. and 2 8 48. in which Caſes the Queſtion 
was, Whether a Defeazance ought to. be. made at the ſame Tay: Babe 
the Bond, and not e as it was in * en LA 555 
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| © Moor tells us, That x Parol Defeatande, made after the Bord, was 3 
1 naught; but the Court adniltted" that ſuch a Defeazance' night be tot 
good, if in n 7 eee MY en eee ee all 

| | But in 2 Savnd, the Defeazance was ih Writing, and yet not held ſeve 

. = good: The Caſe was thus, J. Debt upon Bond the Defendant to | 
| pleaded, That after the 'miking the N Plaintiff by his Defea- are, 
= zance promiſed, that if before ſuch a Day he did not produce'Wit. to A 
| neſſes to prove that it was à true Debt, and that the Defendant pro- if t 

| miſed to pay the Money, that then the Bond ſhould'be void; and am 
0 then avers, that he did not produce any Witneſſes: The Book tells ſhev 
us, judgmetit was given for the Plaintiff, ' becauſe the Defeazance Lori 

was alledged to be made after the Bond, when it ought to be made ey 

at the ſame Time, otherwiſe it ſhall not diſcharge it; but the Repor- ſhev 

ter tells us further, that this Judgment was given in oonſulie, and he T 

adds a good Reaſon for it, becauſe b aſtice Tmiſden pronounced it 5+ not 

firrore ; for a Defeazance tb a Bond is nd more than'd conditional and 

Releaſe, which is executory in its Nature; tis not like a Condition T 

upon a Feoffment, where the Eſtate executed; that is, as ſoon as doub 

the Deed is fealed, tis veſted in the Feoffer; for in ſuch Caſe, the ges, 

Condition muſt be made at the fame Time with the Deed, or be con- B 

tained in it, otherwiſe tis void ; but tis the Nature of a Bond to be ment 
executory, for it may be refeafed-at-any Time; and therefore there und! 
is no Neceſſity that a Defeazance ſhould be made at the very ſame not 

Time the Bond is ſealed. - EEE AT gory os take 
K tejoi 
ry 1 had 
| | py nw hk ods wah & tis L — 
. an 
Parſes verſus Middleton. tho; 
Go, of Aterf⸗ Ne ; * | . alitt 
t 
aintiff's Attozney all the Coffs and Charges of a Suit between It 
them, which the ſaſd Attorney ſhould charge, and difcharged the lain⸗ 
B 
a e Attomey all the Coſts of Suĩt which he had charged 

Plointif woithal. 7 609” 3 FRM OG 08 11201 een $0077 Bel 
The Plaintiff replied, That the Attoꝛney did charge him with 8 421 
as * which the Defendant. had not paid, no: diſcharged him Notti 
; Ehe Defendant rejofns, That the attoꝛney had not given him any. g 
Bill of Coſts under his Hand, as injoined by the Statute; and ˖ Tt 
upon Demurrer, the Court held the Pieg in Bar to be too general, he 2 
_ Becauſe the Defendant ought nat to have ſald that he pam all the Bont 
Coſts of Suit, but he chould have ſhewed that the Attoꝛney had char- allied 
ged ſo much and no moe, and that he had pad it; and ſuch a Plea 1 
would have made the Matter certain, but very ſhozt. ng, 
1 | 5 This bad J 


* 


9 * 


» * 
1 X * 
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This ſeems Sy 10 an in Extraordinary in Pleading g. and ave: Reaſon 
to believe that this Objection was invented by m Cole; fox 
all the old Books tell us, that where a Condition oy of a Bond, is to do 
ſeveral Things, pix. To accompt, pay, diſcharge, &. tis ſufficient 
to plead. in the Affirmative, : as the very — ap of the Condition 
are, 912.” That he accompted, paid. diſcharged, Ge. and this was 
to avoid Prolixity in Pleading : Now if that is 2 good Reaſon, then 
if the Condition of a Bon- requires but one Thing to be done, I. 
am ſure tis a ſhorter Way to plead that the Thing is done, than to 
ſhew the Time, the Nw and the Manner of doing it, which my | 
Lord Coke tells us we muſt do; tho' at the ſame Time he admits it c Elis. 
may be a good Plea to parſe the Wat, of the Condition, and 5274 72 
ſhew Performance. 

The Serjeant has cited the Year-Books f in the Mergent, but I can- 1 ah) 
not tell for what Purpoſe; for I have looked into all thoſe Books, Latch, — of | 
and can find nothing relating to this Matter. 9 Ed. 4. 14, 
There was an Dbjetion made to the Keplication that it was "5 IIs >. 4d 
double, by alledging, Chat the Defendant ban not paid the Char , ith 7. K 
my no2 Diſcharged the Plaintiff; thereof, -; - 

Tur, the Dbjetion was. diſallowed by th ; Judges, 'becayite Pay: 
ment of the Money had been a certain Diſchacge-by the ery Intent 
and Meaning of the Condition, which not being paid, the other was 
not diſcharged ; but if it had been double, the Defendant c could not 
take Advantage of it without demurring, but inſtead of that he had 
rejoined and departed from his Bar; koz his Plea was, That he 
had paid all the Chatges, and yet his Rejoinder was an Ercuſe fo2 
not paying it, viz. becauſe the Attozney had not delivered his Bill, 
and ſo was the Opinion ok the whole Court as to this Matter; 
tho' one of the Judges doubted whether the Beach was not aſtgned 
alittle-too general, viz. That the. Defendant had not paid the Char- 
1 no2 dilcharged the Plaintiff thereof; but by the ee of 

wh the n Had , ih LY 


ir 


* 
4 _ * 


Reſſell verſus . 
Belvin. | Mich. 3 Jac. II. Rot. 646. 


Nottingham, fl. 5 EBT upon Bond bzought agaifſt an Execu⸗ 
3 trir, whetein her Teſtatoz was baund in 
nongint & octoge imis libris ; and the Adlon was bzought.foz 980 J. 

The Defendant. pleaded a Aariance between the Declaration and 
the Bond, betauſe the one was fo2 9801. and the TMonds in t 
Bond were aongint & Odogeſimis libris, which at anp.Thing,)-lig- 
nified ninety and eightieth Pounds. 

The Plaintiff in his Replication inſiſtedthat. the Condition ok the 
Bond might be recowed; which was, That the Teſtatoz was to 
pay 490 l. with Jutereſt, on a certain Day; and then demurred, any 
hay Judgment. There 
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rmleſs from all Aﬀtons, Shits, Coſts and'Chat- 

ges, which may ariſe from certatft Maritiers,” kb: o: by Reaſon of 

their Tickets fo2 Mages, which were deliver'd by the Plaintiff to 
the Defendant, &c. 

The Defendant pleads, That he had ſaved harmleſs præd' Henri- 

cum Lovelace, when in Truth his Mame was Chriſtopher Love- 


lace. 
lied, That he was arreſted by P2oceſs out of: the 


'l The Plaintiff r 
Court of King's-Bench (but doth not lay where that Court was 


then held) at the Suit of J. Barnes, who was one of the Mariners, 
in oder to recover what was due to him on the ald Tickets, and that 
gade Bail to the Aﬀton, & 
The Defendant rejoins, That the Plaintiff cauſed himſelf kallly to 
be arreſted without the Tonlent ok the lad Barnes, and traverſed 
that he was arreſted aliter vel alio modo; and upon Demurrer, 
It was excepted to the Bat, koꝛ that the Defendant had pleaded 


1 | be had ſaved the Plaintiff barmieſs, but did nat thew BOW 3 ; which 
az way 1 tos , e Gier G08. 


Kent. f fl. 5 * BT on Bond coldvitioney th. fave thi pt 
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And to prove this, the Serjeant mentions 12 Caſes which IS: 
cited as Authorities in Point, viz. That a Man -may not plead in 
the Affirmative that he ſaved another: drs without ſhewing 
bow. ea af}: 37 nam 

Now one of theſe Caſes is 10 d the Year: Book 5 Ed. 4. which is juſt 5 Ed. 4.8. 
the contrary : It was Debt on a Bond conditioped to diſcharge a 
Sheriff, ec. The Defendant t-pleaded;. That he had diſcharged hi 
but did not ſhew how; and yet-it was held good, baud it was 
impoſſible to ſhew ho 2 ard.in what Manner he had diſcharged 
bi, unleſs ee 6 had lee ene & was charged 

But the Di n which ig * in Books N. thus: J. That 
where a Defent pleads int atio by 75 Noll Ping) 7277 ts 23 Kis 
good, without ſhe ing how, or * vhat ME i but Habe! he plead 205 363. 
in the Aﬀirmative that lie hath 775 the 12 tiff barmlels, chere h je 1 Leon. 71. 
mute hom, becatiſe the New (hp Nr oy 12 Red. 4 

Beſides, If the Plea in the ptiuti pal 0 Had. nt f 5 55 * 
of ſhewing bow iheDefendint 5 = the” t e 165 could 


not e 5 0 AY, a of it W lie dee jally, 

and ſhe chis for Cauſe! But after Aer tuen 16 ff ea, the 1 Leb. 194 
Mom only too late th make this Obſe&ion.. © N 

objeckeb, That Defemaut hav ts Plaih- 

tif's Pune vir. 190 gadung that he had ſaved harmleſs, pred” Hen 
ticum Lovelite, n his Name was Chriſtopher ; this wag ea ſp 
anſer'd, viz. Chat the Moꝛds pred Reusten were Surplut age aud 
void,” decoufe there was not anp tuch Perſon named bekche: And 
then if the W020 Hebricum. s rejeted, the Plea will he, that the 
Defendant-ind 14 Bal ir Loygace ; Which is well. Fend 11 


be bad, becauſe 125 24 a Departure from the Plea: 2 1 5 The De-. 
fendant pleaded, That he kept the Plaintiff. harmleſs. ;, and by the 
Rejoinder he admits he was arreſted, (and ſg, by Conſequence wag 
damnified) but that tt was by his own I ACOFeqnenty | and nat by 
the Cotiſent of Barnes. 
Now the Reaſon of this Judgment doth not ſeem. Fat sfaQory 1 
becauſe the Covenants and Agreements of Men ought to 1 7 15 
ed according to common and ordinary Intendments, and. not by any, 
forced Inferences or Violence. put upon the Words; and if fo no 
Man can think that when I covenant to ſav another harmleſs, from 
all Aﬀions which ſhall be proſecuted againſt Fun that. I ever Fl 
ed an Ackion which he fallly procured to be. brought on, hichſelf; for 
then a Man cannot poſſibly be ſafe who enters into ſuch a Covenant, 
becauſe the Covenants will be. damnified- whenever, be gets him- 
ſelf arreſted at the Süit of any n e n. 8 ent, and; 
without ANY. Fav ; of 4 . 88 t 06330 3033359 208 
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brats fl. De Abt a n battle upon. a vom of 
3001. hos into hat t her Inteſſate: . 


v3 Defendant pleayey { 


(TT IJVO2z 


"Wd 10 leads that the 155 8 55 0 n to. hs Qalue 


1 1 0 7 Laws 1 1 115 found 2 be Ek the — 


taken to the Par. 1 
. AS to the Foꝛm of it, viz at 00 laid NE: the Gaede 
was debito modo capta, but dib not ſhe or. 


But this was certainly a very ftivolous Exception, becauſe tis. 


pleaded, That it was taken befoze the Lor Chief Juſtice, accom: 
ing to the Fozm of the Statute. _ 

2. Jt was not alledged, That the Recognizance was enrolled, 
which is expꝛelly required by the Statute, and that to be Within ſir 
Months akter tis acknowledged, oz otherwiſe it fs vold; but this 
muſt be under ſtood as to Purchaſers, and not againſt Creditozs. 


Then it was objeed, That it doth not appear upon this Plead- 


ing but that the Debt map be ſatisfied. 

But he that made this Objeckion, did never read the Replication: z 
becaule tis ſaid that the Debt was not ſatisfied by the Cognizoz, 02 
the Defendant ; and ft was {impoſſible that it ſhould be ſatisfied by 
the Extent, becauſe the Debt was 300 J. and the Liberate iſſued out 
Anno 2 Jac. which was in the ſame Pear this Matter was pleaded; 
and the Land extended was but 491. 195. by the Pear, which could 
never (atisfy a Debt of 300 1. in one Pear. 

The Serjeant tells us, That the Plaintiff had Judgment; but he 
doth not ſay for what Reaſon ; we are to ſearch for it in the Books 


which he has cited, and there we may find the Law to be, vix. 
| Where 


cr, 2 r 


* 0 
Where Lands are delivered itt Extent, tis a full Satisfaction of tlie oh 
Debt for which They are extended 3” and tis as if the Cognizee had Il 
taken a Leaſe thereof for Vets until the Debt is paid; aid for that 14 
geaſon he ſhall never afterwards fake out à new Execution; ſo that 2 , 338. 10 
the Adminiſtratrix cannot be charged by Verttit of thisRecognizance, $14. 356. 6 
becauſe by the Acteptande of the Lands vfion' the Liberat , the Law 3 Lev. 269. WI: it. 
preſumes that the Debt is ſatis fed? and tflät it remains fio longer ag , nt * 111 
à Charge upon the Eſtate of the Inteſtate, wad he eee WHEAT: 
- There wag another Objertibir to the Plea,” viz. Chat the De- l 
ſendant allevged The Statute 'temained-unfatigftev, bert did not 4 
lay where ; but this is ſo itfpertitient that 1 ſcarce think it worth Wil! 
the mefitioning 3 as if a Debt unſatisſied iv rig” ſo Every wllere. Witt 
| ess 1 L: De nge as T3  fAOND:: 30.7 Nui ion, : Wet 

ain ing ill ad Jo ophloviel of bode edt hn) == 
of rod) tors ill ac 20 TY or econ auth) 2:2 M 
1. N — 8 a ne 
Matti & al veiſus Pitt & al. 1 
C hed 53 10nttes 4 oolupoodt 152 WO i 
Belvin. Mich. 1 Jac. II. Rot. 354 l 
Worceſter I. EBT fo2 200 l. upon Articles of Agreement, re- 593-108 
nth ' citing, That Watts the Son was to marrythe I 4 18 
Daughter of Pitt, and in Conſideration of the Payment of roo I: by 1 | f | 
Pitt the Father oz his Son, to Watts the Father 02 his Son, it 1. 
was articled, That Watts, the Father and his Son, ſhould convey 14 
to the intended Mike, and to the Peirs of her Body begotten by i 
Tho. Watts, 20 l. per Annum in Jointure; and that old Watts and ; 155 | 1 
his TUtfe ſhould ſet over all their Stock of Cattle and Crop of T4308 
Con; tinto poung Watts and his aſſigns ; and koz the due Perkoz⸗ 1 7 
mance of all the Agreements, -&c. we bind our ſelves, (but did not 1 
ſap to whom) our Peirs, &c. in 200 1. to be foxfeited upon due eee 
Proof of any Part of theſe Articles of either Side; but did not (ap up- 1 WY 
on due Pꝛoot of the Breach of the Artic les. 56-04, eh 88008 
And upon Demutrer it was objeded, 1. That an aäton would not i 
lie upon ſuch inlenſible Articles; but the Court was ok another Opt- ee 
nion, becauſe the Covenants were mutllal, viz. fo2 one ta pay the 1 
Money, and fo2 the other to lettle a Jointure ; and it ſhall be intend⸗ W 
ed, That the Parties who were capable to oblige themlelves, have bat 
done it accozdingly; and that in the Penalty of 200 J. to perfozm e 
their mutual Agreements, which is to be fozfeited upon Beach on eee 
either Side: So that though the Articles are ſenſeleſs, yet they 1 
rept conſtrued accozing to the Intent of the Parties to ſuppozt 3 fe. 2. 111 
„ DIR Ib 2103 Any, TR | 000970 LES OR 1 ; n 
2. It was objecked. That there ought to be ſonte collateral Pꝛook Me 


of a Bꝛeach of theſe Articles; but it wag held, That the Pꝛook might 
be in the very Acklon now bzought. Dünne 

For the better underſtaridirig this Matter, I find this Diſtinction 

made in our Books, vis. Where a Man is bound t prove any Thing 

generally, without referring to Time, Place of Perſon, there it 

ought to be by what my Lord Coke ealls the principal Proof in 3 
3 an 
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the Apprentice or. others 


and 5 is, by 2 Jury in the ſame;Syjt or where: the. Part by 7 
Agreement amongſt themſelveg allow of. anothex Form ar Proof, 
that ſha ſhall prevail againſt ctie egal Copſtrnction of the; Word. » + 
As Jor, ae the Condition e Bond Was; That if an Rp. 

„ prentice. waſted his Maſter's Goods. then if his Father within three 
Months alter klar Proof made theregf, kit her hy the Confeſſion of 
le, ſhonld make Ablation, er 
Bond was tO be void. a v1; +} This A417 40 57 ir M13. nec ann F 1 
E was ohjeged in ee the Fe e by gcnon 
ee d Er N 22 0 5 2 moſt Abſelute and moto- 
nous Proof; oh it. h 2 pugbt to be likewiſe up. 
on an roof h hs the r—_ poet: 9 Prgof but by a Trial by 
ary, nor any Confeſſion but what is on Record: But it was ad- 
dged, That where the Intention of the Parties appears by plain and 
obvious Circumſtances in Writing, that or Proof ſhould be in any 
other manner; in ſuch Caſs, it . 995 by a Trial zas if a Man is 
bound to prob i bn in t fore R. N. Mis cannot be 
by Trial, becauſe it cannot 8 b. in 10 ſhort 
it be before one of che Ja®gts, beca at tis 2 


ther wats 
ES 20 Q33I! 121Þ 1 08 r 1A T na 


t a-Time; neither muſt 
ed to be before: ano- 
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Wag 6. 1 AY: againſt an Helr upon a Bond at bis Ante: 
1 Che Defendant plegded, That bis Father was 
lelzed in Fee ok ſeveral Lands, which zhe mentions, and being (o 
ſeized, made a Leaſe thereof to ane Mead £02'500 Pear g, under the 
yearly Rent of a Pepper⸗Cozn ;; and that he had not Alfets by De- 
cent præter reverſionem of the ſaid Lands; and upon a Special 
Demurrer theſe Cauſes mere ſhewed againſi/this Bien. 
1. That the Defendant had not confeſſed. 02 denied the Debt, as. 
be cught, fo2 the Pꝛecedents are ſ o. 
1 5 he doth not mention where:theſe Poeecdentomne to be found: 
s true, -in Dyer 37 3. B. there was Debt brought againſt an Heir, 


and he eonfeſfel the Declaration by nil xligit 3 ſo in Aſbtons Entries, 


262+; the Plea is, thus, ix. That the Defendant nen poteſt dedicere 
Aiopem ofthe plaintiff, nec quin Ker obligatorium bir in * olat. eſt 


| fatum (of his Anceſtor) mec quin ipſe eſt _ G. heres, eh which 


is. a Confeſſion of the Hebt; but 1 cannot ſe any Neceſſity of a . 

ſitive Confeſſion, becanſ ewhat i is not denied maſt be admitted. 
2. It did not appear that the Leflee bad accepted che Leaſe by bis 

Entry, foz, till that is done, there is no Reuerſion; aud t ſo, the 

Fee muſt deſcend to the Dekendant . 

But it was anſwered, That the Lefſee migbt enter at any Time; 


bed. it being expzefly aledged, Cine ide Defendant had nothing 


* 


1 
A 
ut . — ** 22 i 
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| Debt 5 | 


Alben 1 the everiion, den d frong Implication, That Hae was a 
* in Being and an E ntty made, tu other wite there tould de no 


U ce FE ee ee nee eee off Hott 31 6 


| He tells as,nbls doth not know what became of theCauſey but 
ſeems to incline that the Plea was good, OW it dotii not agree 

with the Precedents Wovenetioned. Dabei 10n 7% bag „30 
J 90.9 u kd 16 hi, * 412 £3 of 1 wo! 5910 0356, =T 


* 1 ö 
s I 75 478 a 0 1 
W Cr oy No ant ni ber, cum Bu 70 Jan 9149.20 

A 
Th 


1 91917 1 ” My 7 25 10 (0 (157: Ko 21 
verſus 0 ton... ** Wut“ 8 ati 

Ve, ger. Hl 97 g 01 "4 T 0 5 
belin. 221552 30 ll. 1231 1 


, a nN 70 notion: os gon] ge 019 


Woteeſter e D E'BT-bp-an-Attomey againſt an | Aditiniltratoz; 


xs beg 8 upon a penal Bill ot the Inteſtate, fox the 
ment of 33 1. Acne firſt Day ol November; fo Maymtnt —.— 


heb bound himelß in 601. and the Plaintiff averred That the De- 
fendant had not paid. pre fekaginta bras on the firſt Daz of Neu. 
iner, S e 11211 tot node (% 100 
be "Defendant pleads in Bat; feveral Judgments obtainey 
aint him as Adminiltratox-upoti Bonds ot the: laid Inteſtate, 
mounting tor zʒ L amd that he had kullp ad miniũred præterquam 
10 L which was not ſuſntient to diſcharge the ſaid Judgments. 

The Plaintiff repliey and confeſſed the Bonds; büt that at the 
Time of the Judgments obtained, there was but 48 1. 10 8. due on 
the ſaid Bonds, and ſets: ta whom, and that it was moꝛe than 
was really pue'fo2 all the Debt and Damages. on theſaty Judgments! 
and that it would be accepted in full Oilchar ge thereot, and that he 
hay-Aﬀets ultra the laid 48 1. 10 8. to ſatf8fie the Plaintiff s Debt: 
There was a Demurrer to this Replication. 

There is nothitig in this Caſe. but a Trial of Skill between the 
Counſel on both Sides, to find Faults in the Neading: Tis true, the 
Court held the Replication ta be ill z/if ſo, the Judgment would have 
been for the.Defendant, and yet we are told; Curia 4dviſcre wnlt. | 

Now the Reaſon-why the Replicatton was ill, mag, Becauſe 
there was not any Thing put in flue $-fo2 the Allegation that 48-1; 
10 8. would be: accepted in 'Satisfatton''iof the Jungments is not 
ſlluable ; tis no moe than Matter which might de giden in Evi⸗ 
dence of the Fraud: The Plaintiff ſhould have replied, Chat the Cre: ; 
- ditozs would have accepted leſs than their juſt Debts; änd that the 3 

ww roy _ not pay it, but kept-the Judgmenks um foot to de⸗ 
0 be . FIC 

Che Plathtif's Counfel percefving: this to be materlal, had yo 
way left but to find es with the Bar; and ag 9 that it was ob- 
jecked, that it was lu. 

1. Becauſe the Defenvant had pleaded ſeveral Indamancs with- 
out alledging thar thep were not ſariefted? And the Court ſeemed to 
N * e that this ene Erkenne om d 
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Debt, and yet not ſatisſſedꝰ? eee eee e 


| done; tis a very lohg Cafe; 


E the 2th Novetber; [26525 for "6051. 


uch Sum as ſitty Pounds to be paid! on the firt Day of Novem- 
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A the ee ee te U C . as; a 
Judgment ſhatl/alWays: be: intended to be Dbtainen tor n jut Deut. 
(6 pil _ be pzeſumed'to continue a true Debt until the contrary ap- 

Whecher the: ger jvant is not wüſtaken in this; for | 
have ſaid a fis ſatzzfH, becauſe NN a true 


He hath cited ſome Books of . wherein he tells us, That 
-have been pleaded by Adminiſtratozs, without averring 


| Adgments 
they were not ſatisfied: Tis true, tis fo in Winch, but in Thony/; 


149. which he has likewiſe cited, tis oth e for there tis ſaid, 
That jadicium pred: ; mini 57 555 fa 22 FR " 
He bids us look into Aer totum, which 1 * 
thaths ich Is to this purpoſe follow: 
eth, vix. Upon an Inquiſition 5 an Outlawry, the 124 in 1654, 
pleaded, That he had obtained Poli nr e 455 per on outlaw: 
at he had ex- 
tended/a Moietyof his Lands upon an Ef E which was but 01. 
per Aunum) An Exception Wag e to This decauſe hei did 
not aver the Jud gmeut mer ut ſatisſtd ? Tis true, it was held in chat 
Caſe, That there was not any Occaſion for fuch an Avttment;<e- 
cauſe. it; was not only abfard and incongruous to dvr A Negdthve, 
but becauſe it appeared un te Record it ſelf. tha ittwat impoſſible 
a Debt of 605. ſhouid be ſatisſied hy the Ferceptiemrof two. Years 
Profits on am Hxtent of Lands of 10 C. r Hum; ſo that all which 
gan be callatdd from this Caſe _ That tis an abſurd Thing to Iver 
Negative. 1 8 nne NO eee 15 June, 301 16 001% 


end now:the:Caſe being a litfle atteres;! the Defendant's Couts | 


ſel. took an Erceptian the Declatatſon;, viz. Che Platittiff de- 
claxed, That:the Detennant Had not pam ' (exnginta — 
on the Day, Sec. when it could be præd 33 1. becauſe there ung no 


ber, 02 on any Dap ; it was 23 1. tu be paid on that Day, and the 
60 1. . was. only a Penalty to entozce ope Papmettt'dt ﬆ; And which 
was to be toten if the 33 J. was not then pad. 

I do not find the Cbbrt took any Notice of this Exception, but 


the Serjeant being full of his Querier, made another to this Para- 
_ graph, which was, TUhether the. Wow ſexaginta ſhall not be taken | 
to be void; ande then it will be, chat the Defenvant: had not paid the 
_ afozeſaid/ Pounds, which/he'oughtito pay, &c? Now admitting 
the Word Sexagintu to be (let abundanti, 


yet if tis d. there is 2 
ſuffcient Certainty of the not paying the 33 7. For the Plaintiff de- 
clared upon in Bill penal for 33 7. payable on the ficſt Day of Novem. 
ber, and averred, That tlie Defendant had not paid pred ſexagints 
lipras : ; Now becauſe the Word fexagiats is not named before by way 

of Payment, it ſhall be taken to de Surpluſage, anti then the Decla- 


ration is, That the Defendant had not paid Fal li, which muſt 


be the 33 l. mentioned before. 1 2 
And this was the Occaſion of Ba Olek. ſſ. Ihether 


the Plaintiff ſhould have Judgment it his-Dectaratiort was good, 
And his — auger: ? Which to me ſeems no Queſtion at 


1 all, 


— 


* mW — Dana * — Jodgwent if his ee ill ; 

tho Bauten 
ter, and yet tis cited by thetherjaaut for that:purpoſe:; Tis true, 
the Replication in that Caſe was beld to he-ill;:and the t 
hut nothiag was ſaid of che Declaration; and beeauſe 
iction' was naught * the Bar had been 1 Fr a 
N I MTS 20! Dunn FH TH) 802 Mme 
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Lincoth l. EBT fox 150. tought again the Defendant ad 
„ #: Abminiſttatrit ot the Goaps of the Marqueſs of - 
Dorcheſter, upon. Bill {igued/ by che ſaſd Marques to: it Hold- 
lmith: The Plaintiſt ſets forth; Chat the Soldſmith was indebted to 
ſeveral Creditoꝛs in 6001. and became a Bankrupt ; that 19 Decem- 
bris, A nnο⁰ 3 Ur i Commiſſion of Bankrupch was taken out 
2 him, and that ſeven Pears: afterwards upon the Death ot the 
tix," the Comnickhon was renewed, viz. 10 Dec. 1 Jac. 2. at the 
Paas of lame aher Creditozs:; (but did nat ſay hom much he was 
indebted to them) chat the Tommiſoners 2 Nov. Anno 2 Jac: II. 
allgned ehe Bill to the Plaintiff, who OM That the: Money 
was not paid, unde actio accrevit. 

1. Upon Demurrer it was oblected to the Declaration, That. itvoth 
not uppear chat the 'Cormiſſoners had ated in Purſuante of their 

Cominifſion, / befoze they aſſigned the Bankrupt's, Debt to the Plain 
tiff, koꝛ they had not ſd much as adjudged him a Bankrupt. 
But it was anſwered,” That it: ſhall be pꝛeſumed they aſted regu- 
larly till the contrary. appears, and that tis not neceſſary that the 
Commiſſioners ſhould adjudge him a Bankrupt, becauſe the De⸗ 
fendant cannot traverſe it; beſides, tis poſitively averreb, That 
he became a Bankrupt on luch a Day, and that is traverſable. | 
2. *Tis not that the Bankrupt owed 1001. at the Time of 
the renewing the Commiſſion : Now the Statute 21 Jac. 1. cap. 1. 
requires, That a Perſon muſt owe fo much and more, befoze he can 
be a Bankrupft. 

But this Exception was not allowed, [77 it was het to be only 
i farther Deſcription of a Bankrupft. 

3. It is not allenged, That-the Creditozs who took put the, fir 
Commiſſion, mete not paid befoze the Commiſſion was renewed ; 
and there being ſeven Bears between the two Cominiſſions, it may 
be reaſonably pꝛeſumed they were in all that Time diſcharged; it ſo. 
then there was no Creditoz, and (f no Crepitoz there can be no 
wore becauſe the en. 1 to as nn 2 * Be- 
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N Putit ung anfwortd; — . ie Would 
ed be rgtanten eu 5 5 5 of! a Trovitoz)+fd2 bythe Statiſte of 
13 Elia. c. 7. N Hz. t ny be gr anttd upon a C mplatnt ot any one mCUriting, 
| "Ki 
ve 1. . MWanktupt, 0 bod eswe 265 at noise 
N Objechon was, Chat Notice: ought tobe giben to 
the: ut, hon the Cortmilſionees-hadQMgned this Debt to 
the. Plaintiff; and the rather, becauſe the Detendſant might Have 
 confefſed the Aion, and ſo had ſaved the Coſts, &e. and for this 
purpoſe Hemeſley Cale was Lited,-which is-miſtaken for 
1 Fol. Rep. Caſe, and tis the ſame as eh by wy. 1 1 Rolle, by the Name 
2 of Paul verſus Hemingg; It w Mo hae the Caſe, on a Pro- 
miſe to pay for two Weighs of Bi 5 J mt As the Plaintiff ſhould 
have of any other, abating a 7 uy por 0 and the Plainti ds: 
clared, That he had ſold to & oy. which NS 
aforeſaid, amounted to 17 J. 105. but 2 not ſet forth that he — 
Notice ko the Defendant5 that 'Sihallgir ent d for tlie Rule, 
and for this reaſon the Defendafit ad Judgieiſt zbeckuſe G. 18g 
moer sStrabger, and not mentiontdiimnbcllAgreament/;berwteiv'the 
Aleyn 24. Pafties; oy Wr if that had Wen 1 done) them Notdefimnut neceffiryy nia 
| rorftab I pu I eee Ons ! cod 0} Bgod #51. 164209) 
ur the Töutt held in the pant pat Cale That Notice uuns not 
_ neceffath,-becavite by the Allignment al e Cmmmwners; the Pn 
petty of the Debt was: veſted i-the:Afſignee, vy Gertue of the. Sta. 
Ute 1 Jaci cap. 15. a it the Bill hadbeen:attuath»made to him. 
1 Tis true, by that . the Conupibonctscharmborer! to 
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el verſa Pty, in B, R bd a " 

ks $' J 29 ne ue 15 
Landes 1. 'R .o on Jud ment in B. R. Falſe Adlon of Debt 
Ton a Bond dated che asth of October, 35 Car. 2. 
reciting, That be had tranſated ſeveral Affair g fo the Defendant in 
"Barbary, und had given him an Accompt thereof at his Return, and 
that the Defendant in Conſideration thereof, covenanted to pay the 
-Plaintif'and his lite, oz to one ot them, 100 J. fo; ſeven Pears, . 
to commence from Chriſtmas next enſuing, if: ag of them ſhould 
o long live ; and this was to be patd, by quarterly Payments equial- 
ly: Then he avers, That upon the 2 5th Dap ol September next be- 
foze the Afton bzought, the Plaintiff and his Tüte — li ding, and 
that 100 J. was then due and in Arrear fo2 four quarterly . 
IO 3 n | _ | fr 
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There was a Judgment by Sen 5 but 7 b 
the Bonn being baten the 26th ok October, 35 Cary n the 
gdion mought in Michaelmas Term, 1 Jace u. there was above ſir 
Quarters: due krom the Date to the Time ot the Atian-biought; and 
the Plaintiff A here only. fo2 four, and ab ofhew kor; 
9 95 53393 03193 DOG” ont dg za een 17? m {BR 01163991 
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Of 358 10 993 m daß 

fler © Sh euro Bond fo Perfoymintr of Covenants in 
vice JSartiage-acaitles; 'reciting;>Thatia Matriage was 
intended between' the Detendant and Anne the Wtivow ol Stephen 
Cole; and that the-faid Anne was ſetzed'dfcfevetal»Freeholy and 
copphold Lands, ot the yearlp'Ualue of 80 Lofgt- her Lite, Re- 
minder to ſuch Perſon to whom the ſhonld devile the ſame;-whether 
ble 02 married, and that the Dekendant was to receive the Pꝛoſits 
thereof after the-ſaid, Martiage, and during the Joint Lives of him 


— his Mike, &c. and that he covenanted, in Conſideration ot - | 


laid Parriage, to pay unto the Pidintif'50) -yearly; from Michael-- 
mas flext after, in Truſt, and fox tho Beneſit of t "Wife! NO a0 


The Defendant pleaded Perkönmance generalrng wp. 


The Plaintiff replted and ulligned the Beach. That lter the 
Marriage he did not pay 10 1. atnLady-day, : 35 Car. 21 and aver⸗ 
ted. That Anne was then living; and upon Deikurree 1e 

It was objeſted koz the Dekendant, Chat this 20a being ta be. 
paid annvarim: by the Articles, but not ſaying toꝛcho w long, it ſhauld 
thetetore be paid but one Pear and no longer after the Mattiage. - 


1 think 'tis: impoſſible a more frivolpus Obi ion could be made; 


for tis expreſly provided by the. Articles, That the Husband ſhould 


haye the Profits of the Lands from the Marriage, during their Joint 
Lives :1/Tis therefore natural to imagine] that he intended the 


bay meat 1 the 20s. eee ez and to it Was ad- e 


ged. en bios ban Sno 9] 


: \& 1 * „ bw Fo -, a} ; ; 1 80 4 . =. 6 
503 168; 50. ea DE A eis ter ane 


b. vet Spain, 
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1 ſſ. De upon Bond dated the? 4 1 of e 

6 Car. 2. The Dekendant craved Oyer ok the 
Condition, which was, That in Conſideration of 12 J. &c; paid to 
the ren he agreed to pap the Plaintiff 12 l. (but without In. 


tereſt) 
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kaut or Payment thereof, wen he was to pap! 7% l. to him tf he 
ſhould lbs fix- Months after that Day © Then he pleaded, Cut after 
the fix Wonths he pam the Plalntiff 8 I. &c. and that he entered in. 
to a Bulid o the Penaltp ok 28 J. conditiunem ta pap 10 l. on a 


| my bzought; and that the {Platntiff did accowdingly accept the ſai 
Upon Demurrer to this Plea it was held to be ill; foz admitting 
one Bond might be given in DU ATE e which is con. 
trary to the Books, pet it cannot be gien 
ed, (as it was in this N x alter the 
is veſted in the Obliget+ Ste. A leifer Bum ( 
cannot be a Satiskadtion fo2 a greater. | 


WT DT RD i aaeaaed d * «+ E 
8 8 


ozfeiture the Penalty 
this was, viz. 101. 


There are maby Gaſea cited Hero} bt itt a:confaſed manger; and 


1 cannot beip taking! Notice in the Place. That it ſceme a Vanity 


liar to Common Lawyers, to cite Caſes only to amuſe ont au- 


— git candct be to ſhe their Reading, becauſe tis eaſily to be 
done wiribe helptof an ludex; and i am ſute tis not to ſhew: their 


Underſtanding, bermiſe ſo few Caſes are cited to th purpoſ e 


The Qspeſtion in this Caſe was, Whether qu,jÜd̃und can be given 
in Satisfaction of another which was forfeired 7 And it was held it 
t could nen}*i i 37000 ti; 5953463003 8 3679 Witch HD3 $2 7 
1 Hed. 225, Now: to prove it-the „ Moe Rip. was cited, which was Debt 
upon Bond againſt the Defendant 36 Heir, a.” He pleaded; That 
his Anceſtor the Obligor. died inteſſte, and that a Stranger had 
adminiſtred, who had given the Pialntiff another Bund in Satis- 
faction of the former: The Defendant had a Verdict, and in Arreſt 
of judgment this Diſtinction was made, That if the Obligor who 
gave the fitſt Bond, had likewiſe. given the ſecund it would not 
have diſcharged the firſt; hut the ſecotid Bond being given by 
an Adminiſtrator, it mended the Security, for by that means he 


became chargeable de bo propriinz and for that Reaſon the ſecond 
2 was held be a Diſcharge ot the fitſt Bondzꝓz. * RN AY 
32 55- In 3 Lenins it was adjudged directly contrary; for there a ſe 
; 2 Car. 85. cond Bond was pleaded by an Executor, as given by him in Diſ- 
7 charge of the firſt Bond of the Teftators and n Demurrer the 


can't be plead- Plaintiff had Judgment, becauſe one Bond could not be given in 
ed in Satiefa- Satisfaction of another: And yet the Book takes Notice, That the ſe- 


tion of an. cond Bond charged the Defendant ae bois proprizt, when by the | 


order. - firſt he was only chats de bonis Teſtatoris. 


Moor 553 The Caſe cited in is nothing to the Purpoſe, viz. It was Debt 
. 7885 Ion Bond: The Defendant pleaded, That, before the Day of Payment, 
232 vba they came to a Parol Agreement, That if the Defendant would deli- 
No. 667. 9 ver up ſome Cattle whic he had taken Damayge-feaſant, and releaſe 
the Treſpaſs, and pay the Money to another on ſuch a Day, that 
the Bond ſhould be void; and/averred, Thatthe Action was brought 
on the Bond before that Day came; and the Plea was ill, becauſe 

the Agreement was by Pull. r 
3. | 6 +, Thee 
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tterech ir he ben a Month after the Date of therfaid:Bondgm in De. 
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certain Day in full Oiſcharge of the Bond, upon which this Atton. 


e other is forfeit. 


38 PrzJy0N09 


1 
*" 


” * - * ; 4 — 
K-30 mt » A | ; » =” 


. . 
4 k 
C * 
* . 
— 2 Pug 
by * * 0 >... TY, 
* * - * ; o g 
* : n Pcb 
4 4 po - » 4. 
- p * „ | 1 
\. ” eb 6 5 9. 4% 4 785 
* 


r e cited out of Gr, 700 neither of chem Gn. G 10, 
| „ to this Matter. 
feſt is, 7 Coy deration the Plaiater would "abcept f tal, in 
Did Reckonings, Ce, and ſeal an Acquittance to the Uſe 
of T. the Naben e that T. ſhoald ſeal another to che 
1 tiff; and alledged, that he accepted the 12 J. and deliyered, 
nabe to one Sint to the Uſe of T but that the Defendant. 
hr not 372 T. to ſeal another to the Plaintiff Wn. eu > 
% 2; That che Plaintiff ought to haye ſet forth: where 
nce, he. ed, that the Court mi 1 00 e whether. is, 
p od or not Naa alledged, that he ſcaled an deliveted, it, 
to 92th; who. being a mere ranges. tis probable te did. 1150 Gel. 
ver i it to 'T; and for tbeſe a og that Declaration was-held ill. F 
The other is Debt upon ; the Defendant- pleaded, Thi by, 
a certain, Need it was agreed between them, That the Defendant fn ſhogla oo 
convey. ſome Lands to his Creditors, to be ſold by them, pod Nat 
92 85 atiſing by ſuch Sale ſhould be divided among = —Y 
that he ſhould afign n 2, Leaf e of the Cuſtoms of ſome, Fre "TY 
Ws pes, and do CATED other. i 8, which the Creditors accept, | 
| ind alles. only, that he had conveyed,the Lands, Or, And ypon 
bebe the 92 was ws bell: Tultice Croke tells us, it was 


On, intelligible oply to 1 a the Meaning (if it has Ang 1 


taD Dy 7 7 je d whic accrews at the ve Tis 
Fae 9 ng the Deed it 1 as i 7 upon the Sealing aud De- 


I This is t 7 
1 4 Bond. to, joy Monzy) dh never be ayoided by a Deed " fren 155 ; 


the Breach & j thoſe Covenants is ſatisfied on 6R 
amages given; Which are in their own, Nature incertain, A r 
at ebene cannot be Pleaded in Satisfaction of à Duty WHISD bs 
certain. 

My Lord Rolle, who reports the ſame Caſe; doltyn not mention 
whether the Agreement was in Writing or not, but tells us it was, 
that dc Obligor ould do feveral Things ; and among the reſt, that 

he ſhould at n his Intereſt in the ſaid Cuſtoms, &. and that the 
Defendant leaded en ro ue of all, and ſhewed how; and that 
the Caſe was not adjudged upon a Demurrer, but that che Defen- 
fag had a Verdict; for he ſays, that it was moved in. Arreſt of 

udgment : And it appeating' to the Court that the Defendant. had, 

o Power to make an Aſſignment of the Cuſtoms, therefore the 
Judgnen was arreſted ; for ſuch a Plea could not be, a gogd Dis- 

ge of the Bond, becauſe this 1 was like an Accord; 

which muſt be performed in all, or tis void... 
Then follows the Diſtiogion made in.Peyto's Caſe That wh ere 2 232 7 75. 2 
Condition of a Bond is to do a collateral 55 as to 320 4 oe Lit.212.B. 
there ag Accord to make Satisfaction b paying 19 b 
Plea, becauſe the Contract being to deliver the Hors, © al 
tered hut by, Writing z but when the Condition js to. pay AN Planer, 
there an Accord to make Satisfaction. by, Gutes, or delivering any 


other Ie inſtead. of Maney is 8800, be ſe res per er efti- 
Wa an not pecuniæ per res. Wes off nah ende N 
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ace. bo | 
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e ſounded i in Nature ot a Covenant. which i is Sort er eee 
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of d 7 lead e tber 7 true. 
Bi & 5 0 14 0 Fo and 4 the Of cited che! ft . 
Wo (OK like i in the ee Go 
Je,: He 80 80 155 neitherhe wg 
TH 1 e.SErjea 11 M. peraſed a0 of 
Y.had,. Fa "apes pear t 12 2 parallel Na . 
5 FA ri th 5 | Fly 8 120100 Jon 
ir "ie 1 5 ug gem ha per Ei; th 
pas dufte | 
5 i th 12 er Sa is 7 
* 3 Eliz. this might. have avoid 1 ond {'b the "a atiits.oug * 1 
e wan 8 Pn, Fi pat 2 "might dre 51 
— 2 4 125 he vs ee 55 4 15 15 1 70 15 
and xo more. AN T6 ; ne A and 1 10 t 4 
9 * — 41 125 5 8 . } > 1 00 0 19 Now, I 155 


of pi 81. enſuing all "Do ov 5 nec ie 
r Cent, uſurious Sonttack, ak 
Per 12 = 57005 of 191 bot 


andthe Money, delt Fi iche f bY 70 th Day o 115 2 
7 4 % en bn 10 if the Peter ot, had pf oo 1 tory. 
more, Plalatiff 15 gbt have re lied, and 1155 the Truth of "he C 


. That it 7 7 agreed between bim He Defendarit öh the 3: 
3 8 May, 16t7, that he ſhouldJend the He ee tach, for a tat 
1 nextfollowing, upon Sec 85 5 pay che faſd princip Sum 3 4 
ey for Intereſt upon the 755 0 2, 16. Abd at he leit 

ee e 5 and Wire the's ivener who made the Bond, 
e e the” Agreement, and made "the Money payable on: the 

247 Day of May next emſuingg. 
k was Bw fo! the cad in the Ne Caſe 5 5 
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Chat whereas be wn at the Requeſt ol 
one Collet (fo? whom the Defenvant-was bound) Had lent him 30]. 
upon the Avventure of his Like: I therefore the tan Coller, of his 
Alligns, ſhauld pay untd the Plaintiff”; 21. 10 s. at the End of 
one Peat, 02 any ſooner Time, after three. Months from the Date 
of the (aid Bond, and acchiding to the Rate of Six - pence in the 
ound per Month, after the kald three Months, koz every Month 
expired bw the afozeſaid Time ok Payment; and ik Collet hotild 
die within the ſat Pear, and befoze the Payment of the Principal 
and Præmium, then the Bond to be vold. Tye 
3 | 


he Defendant pleads, That. Colter delired one 1 | 
him 30 1. and thereupon it was toztüptiy agreed be n. them; Wir 
that Collet-. ould. pa Letten 21. 58. foz the Intereſt Fart ereof fo 
thee Months, and after the Rate. of PN peace per Month per 
Pound foz a Pear, if Collet ſhould ſo * at Letten tut 4 
plied the 30 J. koz one Pear, and that the RON d Collet he, 
came bound Hf act Maſon fo fox the Payment of the Boney 
let pain the Plaintiff; 91, foz the Intereſt | 


fs. Letten; tha of 301, 
fo2 one Pear, being akter the ay, of Sit⸗pence p e Per 
Hue z that koz continuing the Money in the 1 Hans of Dolls, it 


as agreed between Letten and h 44 vater t 
old Bond ſhould be cancelled, and a ne Fe given ni el am 
. Ba fo2 another Pear, ik Collet wal tg lang pt; any that 

e Defendant ſhould become bound in that Bond z at, this ex 
ceded the Intereſt of ſir Pounds in the Hundzed ko a Pear, and. 
1 8 was 12 and u . Demurrer to ebe ſea 

Serj ant, for want o tter Report, tells ns, Thath his By 

190 aldoc ar gued fo2 the Plaintiff, and, Serjcant, Pemberton; 

efendant z but na Judgment was. given: And to TAR of A 

e Contract F. not uſutious,. theſe Caſes were cited; a 
rel one be the Contract was held to Beale... 3 | 
It 1 e oy 11 e Uh. . ry lend SB es: 56 Rep. 47 
wo Yea nd the Payment of it at. ice, he 2 Cre. 507. 
NAS Sk A Lade 8 ay; 25 A Termof Tears, l 15 Ge: 

Fore: Rey 58 Aa but Was co be void, if the pr 
pt mn wis then, Paid 5, Weit 197 Es 12 7 mg I 

bun 155 aid 150%. for, res 0 10 * 5 5 
Wunde 4 15 127 1 15 y, or {ai two 85 1 "4 oy 
ſo long 4. t was held, that Bi x yas 5 ul 108 "Cons rat 

tho” it was objected that it was a ca alyal Bargain, oF aul 8 A 
die before any Part of the Annuity Becel paya ble; and ſo 0 
might keep the 1 50 1. for two Years, without paying a ny Thing for 
Intereſt; yet it was adjudged, that it might reaſonably be intended 
he (hould live beyond that Time ; and there was an apparent Poſſi- 
bility that he might receive that Conſider̃ation for lending the Mo- 
ney, which is — abs and void by the Statute. 

The other is in Moor 752, Which i is. nobhing td the Purpoſzg. 


was an uſurious Contract, to pay more than 10 J. in the 100 / 


Cr ce Bs | 1 1 5 ot whom, he was indebted, 


became bound, te the. A Ignce.z. Which Bond 2 4 
a faction o 5 being ignorant; of 1 
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uarious 3 and, amongſt t the e ohen 
ue one, which was cited bet: fore, to-prove 1 15 all 
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*5Rep.69,70. Then he mentions * Burtor's Caſe ; bur I ſuppoſe he means the 


Cleiton's 


Caſe. 


Contingency of a Life, tis uſurious. 


Necompence for the Forbearance of the” 100 I. which is eſſential to 
an uſurious Contract, and agreeable with the Definition of the Word 


e, for that ls commdiny een quid erke proc ſins ra fn 
n SEELEY 1581 ©) fi} *S » $1.9 + BR H:! 


Opinion of Popham in that Caſe obiter, viz, That where the Princi. 
pal is well ſecured, and extraordinary Intereſt to be paid upon the 
He muſt mean this or nothing, for the Contract in Burtox's Caſe 
was not uſurious, vi. It was an Agreement made the 17th of July, 
1579, that A.-ſhould lend I. 1601, and in Conſideration thereof, 
T. ſhonld grant to A. and his Heirs an” yearly Rent of 201. to be 


= - 


paid at Chriſtmas and Midſummer ; the firft Payment to be made at 
Chriſtmas 1580, but under a Condition, that if T. pay the 100 J. on 
the 17th of July, 1580, that then the Rent ſhould: ceaſe : Now, 
here the firſt Payment of the Rent was not to be before Chriſtmas 
t580, which was a Year and almoſt a half after the Agreement made 
to lend the Money, for that was in 17 15973 and 'tis true, that 
this exceeded ten Pounds in the Hundred ; but yet the Contract was 
held not to be uſurious, becauſe, if T. had paid 100 J. on the 15th 
of July, 1580, the Rent would have ceafed, and then he would 
have given nothing for the Intereſt,” becauſe b the Agreement no- 
thing was to be paid till Chriſtmas following; ſo that this ſeemed to 
be a Purchaſe of the Rent; for the Lender was not certain of any 


Now in torving over theſe Cafes, I find this Diſtinction made in 
the Books: I Where the Principal and Intereſt are both in Hazard, 
there the Contract for extraordinary Intereſt is not uſurious: But 
where the Principal is well ſecured, and the Intereſt only is hazar- 
dous ; there tis otherwiſe ; which doth not very. well agree with 
the Definition above-· mentionſdd. 6 
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Midd. ſſ. FJ EBT upon Bond, condittoned to ſave the Plaintiff 
"oo harmlefs, who was bound in another Bond koꝛ the 
Defendant (being a Colletoz of the Rents of the Governo? and 
Company of the New-River-Water) the Condition of which Bond 
was, That the Defendant ſhould pay the Boney collected, 8c. unto 
the _ of the lad "Company within a Monttr after he ould 
receive it. Pe. ef CF oor aro 
Che Defenyant pleaded non damrſificateys. oo © _. 
The Plaintiff replied, That the Dekendant had received 1500 |: 
fo2 Rent due to the Governoz, Sc. and that he had not at any Time 
hitherto paid it to the Treaſurer, &c. ſecundum formam & effectum 
Conditionis, &c. That the Plaintiff afterwards, viz. the 2 pe 4 
3 . Ii, 


Ib; 


FE was thieatned to be | ſed, and thereupon =o wos toꝛced to 
agtee with the Company to pay. the Ponep, and ſo was Janmified ; 
and upon Demurrer, it was objetted to this Replication 

That the Bzeach was not well aligned, becauſe it did n not appear 
that the Defendant had received the Money within a Month. befo2s. 
the Action bzought ; and if fo, the Plaintiff had no Cauſe of Afton. 

The Anſwer was, That the Plaintiff had-alledged that the Money 
was not paid hucuſq; ſecundum formam Conditionis, &c. which was 
a ſuffictent . affirmation that he had received it a Month bekoze the 
azion bzought, and had not paid it 'within that Time, eſpecially 
ſince it appeared to be unpaid the 2 1ſt of April; and the Action was 
bought in Hillary Term preceding. 

But this Anſwer was held inſufficient ;. fo2 the Plaintiff would 
have alledged, That the Defendant on ſuch a Day, viz. fo the 

pace of a Mogi befoze the Attion bzought, had received the Po⸗ 
oy and had not paid it; fo2 ſuch a general llegation that he had 
not pald it ſecundum formam Conditionis, is not good where the 
Condition is ſpecial, as this was. 

And to prove this, ſome Caſes were cited ; as Dyer 243. B. which 
was Debt on a Bond to perform an Award, ſo as it was made ang 
. by the Arbitrators in Writing, at or before the 23d Day 
5 The Defendant pleaded; That the Arbliratois did not deliver their 
Award i in Writing before the 23d of July.. 

The Plaintiff replied, That before that Day the Arbikrators had 
taken upon themſelves to make an Award, and by their Award in 
Writing, and delivered by them to the Parties ſecundum formam &. 
efeFum Conditionit præd, &c. it was order'd, &, And upon De- 
murrer, the Replication was held ill, becauſe it did not directly an- 
ſwer the Plea; for that was that the Arbitrators did not deliver their 
Award in Writing ; and the Replication was, that they delivered it 
ſecundum for mam onclit ini... 

This ſeems to be a very great Nicety ; "wad my Lord 4 who 
reported that Caſe, was of Opinion that me e was good, 
and cited the Year-Book 6 H. & to juſtify it; which was dus . 7.4. 
2 Advice ſhould be given by thy" Ati d Defendaſt pleaded, 

That Caunſel did not giue Advice, and held good ; for both- are. Sen- 8 
tences alike, and of the ſame ce tho? the Words are not 


the 


09S tis à | ſure. Way to plead according to the vety Words 
of of the Condition, and not to ſay that the Thing ay performed e. 
cnc uur uur for mam Conditionis >, .2 1 185 the Caſe. in 1 Lev, 14. 
And tis generally true, 20 the Breach. as well as the Perfor- 
mance ou ght to be alledged in the very Words of the Condition 3 

if ts in the Disjunctive, vis. to deliver a-Thing af. or before ſuch 
a Day, tis not Co cient to day,, at it was not de iver'd before the 
Day ; and ſo is che e of kl bony Ws in ant Caſe above · 
welle ces. 1 75 
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pole z it Was Debt ofa Bond to pötfbrm an Awärd. 
The Defendant plerded nullum ben. DN mee noh Fi 


1192 LA. 


The Defendanit teſiicd, That th& 5 has r eeifa t to 
Bim on the Day, e. + bor Parti- ue No this 19 7 — 
was held III. for two RaAiſons 4 3 fitlt; 1 iti Nas a plain Depar- 
tore from the Phd 3 for Wit was 5. rn Mig of "ih tne 
tlie Rejoindet was, itt it was bod e, Whit im mn t' wh 
hat: The other Reaſbn was, Ben it wäs ill ee for the 
Replication 5 that the Werd, ready to be d = ee 5% and 

4 


tlie Rejoinder fays it Was not 3 eh riiakes's Plain The," and fo 


ought to dohelude to debe 

But as this Caſe d orh not reine to e Principal bee ſo the Ser- 
jeant bach chiftaken his On Report öf the Caſe! af Tarpligh and 
Skiers © ch be tellÞ us 6 PIRIE. bet 18 7 10 


Pages before, viz. Folio 1 not only thrſtaken lin re 
5 but in the Cale 1 18 For ; 


found it, the 
is bg 1 to this Pathol, ae — 125 5 fbi Shck'S"Em 1 5 
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22 of the Sea hing 02 q otherwiſe. 3 and epery "Ernie: 


grin only källed a Book tis 4 
toon 75 lite e ga 7 Be A Wöfd bf the 805 he's 
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10 ky keey 

5 on ten far 

a under Won tiken, 115 U 1 above” ſeven 
Prars oth! all be bob! * : fame Cobe Fate ure Uſed; ac 
cording ts the Cuttom 12 döff, fo as the Covertant oꝛ Bond ot 
2 be made in Writing, indented and inrolled in the Town 
e the Appzentice ſhall.be then dwelling, if tis in a Town-Cox 

e; and if not, then to be enrolled in the next . 

3 own 


my Q—_—_ 


hiptr 
aca to 1 © t i tit 


TY 


Ahe Plaintiff reptied's and ice u zn Award realy tobe gere. 
Ech te tlie Parties. > 


ie ord 09 | 


Town to the Halnadion of wb Far ; 


| —— pleads, —_ 
the Apprentice lived in a_Utllage not co2pozate, and that Scarbo- 
rough was the next Cowazation, and that the Waſte mag/a'Mart- 
ner, and the Anpzentice above ſeven. Years; af Age when he was 
bound, ann ches the Indenture was not eben menen 
in any other Co wpozation. 7 nt TER TT KR333GELL 

The Plaintifi replied, That the Apprentice veterten his Service - 
bekze tie End of the Term; and to this:Beplicarion there was a 
een but it was never TY 3.063 107 THRICE IT 7 
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* Nichol yerſits Dumm. | 2 5 8 | 0 6 

e. Trin 3 f. II. Rot. . n 
5 2900 63 21 0 

Stafford, E \ Leaſe fo2 93 Pears was made tu one Thomas Wat 
| ton, if thiee Lives ſhould fo lang live, under the 

yearly Rent of twenty Shillings ; and an Ation of Debt fo; Rent 
was bꝛought by the Grantee of the Reverſion, againſt the Aſſignee 


of the Terme: And. upon a Demurrer to the Declaration, the 
Plaintiff had Judgment, Hecauſe the Daten did not argue his 


Demurrer, _ 8 201150 < 
But the Serfeant has a Nota upon it: fl. That che Plaintiff had 


- a Title to the Rent as an Aſſignee of the Reverſion, and therefoze 
he ought to be named ſo fn-theTWrit.z and ſo ate all the Pꝛecevents : 


But he doth not mention where any one is to be found; but 1 
may venture to tell him where there is one; and the plaintiff is 
not n as __ in the Writ ; and that is in n Co. ny — 


1 
— 


Gotch verſus Crotch, ay; 
Cooke.” Trin. 3 Jac. l. Rot. 31. 


Norfol k, 11. 


was, That'the ſaid Edward, his Heirs and Executozs, thouly pa 
unto the Plaintiff Robert Croteh, fo2 the Ale of his Daughter * 
the Sum of five Pounds, at a certain Time limited 1 in an Inden- 
ture, bearing even Date with the Bond. | 
The Defendant pleaded, 'That by the laid r Robert 
Crotch did enkeoff one Henry Turner and his Peirs to the Uſe of 
Teſtatoz and his Heirs ; and that the Teſfatoz covenanted by 
ſaid Indenture ta and with the laid Robert Croth to pay unto him 
the Sum of five 63 fo; _ _ of "ww Deine pm 


E BT upon Bond bought againſt the Defendant: as 


Ereciltrir ot Edward *Crotch ; | the go 
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Wl... - And upon Demurrtt to the Plea, it was ohjexed. Thar the De 
fendant ought to have produced the Ded in pleading by a profert ; 
kic in Curia, &c. und that he mut haue done it,” ik the Bond hay Wi 
been fo? Perfonmance of Covenants :, Now in this CTaſe,' it was to | 
perfoem one, viz. to pay'the-Boney;- which, as to this Purpoſe, Mi 
is the ſame! Ching as if. it: had been to perfozm many Covenants, 
Ik the Party himſelf had been living, he muft have produced the ton 
Deed, and lo muſt his Executrix, who repzeſents him, becauſe 'tis Pl 
pleaded as an Excuſe fo Mon- papment of the Money ; and if it Gat 
ſhould be otherwiſe, then he might only fancy a Deed and ſuggeſt it; of | 
; and ik tis never pꝛaduced, then the Court can never make any Judg: thet 
Iitt. Sc, ment whether tis real oz not: *Tis line the Caſe in Litt. fl. There ſhot 
3 — two commit a Trelpals, and one has a Releaſe,- and then an Adlon Hat 
is bꝛought againſt the other, he may plead this Releaſe ; and becatiſe and 
he is to have an Advantage by it, he muſt have it in Poigne, that fs, not 
he muſt plead it with a Profert: Wo in Curia z tho the Deed: it felt by t 
belongs to anotber.. by : 
But in the puncipal Caſe, the Court were of a contrary Dpinion ſelf 
Foy that very Reaſon, viz. Becauſe the Defendant was not only a 8 t 
Stranger to the Deed, but becaule it belonged to the Feoffee; be u 
und che could not oblige him to pꝛoduce it; fo that without his Con that 
ſent, ſhe being an COME, it was Impomnle fo? ber to ſhew it to he | 
the Court. the 
Dyer 2757. And this i is proved by the Caſe i in Dow, which was a Formedon did 
pl. 58. in Remainder; ſetting forth, That one Egplefield ſettled the Lands on 0 
u Car. 441. Feoffees, to the Uſe of himſelf and the 2 of his Body; and in J.! 
Default thereof, to the Uſe of ' Chritopher and his Heirs ; that ' Eggle- wit 
feld died without Iſſue, and that the Right deſcended to the Deman- cert 
dant, as his Couſin and Heir. | Gaz 
The Tenant craved Oyer of the Deed, and that it ſhould be pro- F. 
duced in Court; and upon Demurrer, it was adjudged, that the De- ter 
mandant ought not to produce it, becauſe the Remainder might com. Ho 
- mence without Deed ; and admitting there yas a Deed, yet it did Orc 
not belong to him, but to the Feoffee, , . met 
There is 2 Difference. where a Deed is pleaded by one who is pri. ple; 
vy in Eſtate, as by a Feoffee or Leſſee for Years, claiming a Right in ed, 
the Lands; and where tis pleaded by a Stran er, who claims no to 
Manner of Right in the Thing granted, but alledges it only by Way Yi 
of Excuſe ; for in the firſt Cafe all the Books agree he muſt produce did 
as Deed by a profert hic in Curia, but in the other Caſe he need not. pur 
Tis true, the Text in Littleton above-mentioned is, That if two y 
commit a Treſpaſs, and one has à Releaſe, and then the other is are 
. | ſued, he may plead this Releaſe, and that it muſt be with a profert of 1 
Hir in Curia, tho' the Deed belongs to his Companion; but the Rea- tall 
- ſons not becauſe he claims any Right by this Releaſe, but becauſe K 
they were both Parties to a Wrong; and in ſuch: Caſe, the Law Ode 
will nat fayour the one to take any Benefit by an Ad done to the the 
other, without ſnewing it to the Court. | Onc 


is" P). 


/ 


| e verſus 55 15 25 
2 Mich. 3 W. & M. Ror: 337: 


wd. © FNEBL. in the 451 detitiet t03 107 l. 103. din * 

Ualue of 100 Guineas, upon aTUager inTriting, 
concetning playing two Cable men at Back- Gammon; in which the 
Plaintiff declared, That he and the Defendant were at play, at Back- 
Gammon, and that the (aſd Plaintiff thzew two Fours, ànd moved twa 


of his Table- men, but not from the Point whereon they ſtood; and 


thereupon a Wager was lain betwern them, viz. That the Plaintiff 


ſhould pay 150 Gutneas to the Defendant, if by the Courſe of that 


Game he was bound to play thoſe Table-men which he had ſo moved, 
and that the Defendant ſholnd pay unto the Plaintiff 100 if he was 
not bound, 8c. ta play them: That this Mager was to be decided 
by the Gꝛoom⸗Poꝛzter, and that the Dekendant did acknowledge it 


by a Writing under his Hand and Seal, and did thereby oblige him- 


(elf to pay unto the Plaintiff, oz his Oer, 100 Suineas ſo, ſoon 


is the Gꝛoom⸗Pozter ſhould give his Judgment, if if happened ta 
de anainſt the Defendant ; that after the G2zoom-Pozter did adjudge 


that the Plaintiff was not bound to play thoſe Table, men, unleſs 
he had removed them from the Point ; that 100 Suicleas were of 
the Ualue of 1071. 108. of which the Defendant had. Notice, but 
did not pay the Boney. © 

The Defendant craved Oyer of the Writing, which was thus: 
I John St. Leger, of Donorale, Eſq; do own that I have betted 
with Lieutenant. Colonel Roger Pope 100 Guineas againſt 150, con- 
cerning a Diſpute ariſing on the Manner of playing a Caſt at Back- 
Gammon, which is ſtated and ſigned by us both, and Captain 
Francis - Chantrel, and referred to the Deciſion of the Groom- Por- 
ter; and I do by theſe Preſents oblige my ſelf, on the Word and 
Honour of a Gentleman, to pay unto the faid Roger Pope, of his 
Order, 100 Guineas ſo foon as the Groom-Porter gives his Judg- 


ment on the Caſe, if it happen to be againſt me, &. Then he ;;c,; 2. 
pleads the Statute of Gaming ; and upon Demurrer it was objet- cap. 5. 


ed, 1. That this Caſe was within the Statute ; but it was adjudged 
to the contrary, becauſe it did not concern any Playing, but a 
Matter which was collateral to it; viz. It was a Wager which 
did not depend upon the Event o2 Succeſs of the Game, but it was 
purely a Thing which happened by Chance, 

'Tis true, the Statute erp2efly pzohtbits ſome Wagers, but they 
are only ſuch which are betted by others, upon the Sides oz Hands 
ok the AR and if any other CUagers had been intended, cer; 


kainly they would have been expꝛeſled. | 


2. It was objexed, That there is no Place alledged where the 
G2oom-Porter-gave. Judgment; but this was diſallowed, becauſe 
3 Defendant by Pleading the Statute had admitted that tte 

oon ozter gave Judgment Again bim. 


And 
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Kal. Ex. 100 Guineas was not paid in ſpecie: As where in Debt the De- 


g Co. Car. 515. | f : X [5-30 o ig: . 


"NY \ 20 . 8 3 FR 8 3 F n y k . 3 3 N 2 . ff ; 
FFP XY its / 
Hob. 32. And to prove this, the Caſes in the Margent were cited; I hal] 


im 187 mention but one, and that is in 2 Cre. where: an Action of Debt 
TINO was brought upon à Demiſe of Lands pn Creek, and of ſeveral 
Cloſes, but did not mention in what Vill, they were: The Defen- 

dant pleaded. Entry into Part of the Lands in reti which is a Sul. 
Tavgm: of the Rent; and after à Verdict, it was moved in Arreſt of 


udgment that the Declaration was ill, becauſe, there. is Hp Place 
mentioned where the other Lands were: And this Was held to be a 
good Objection, if it had been 175 4 Demurtet; bur the Oefen. 
dant having pleaded a Collateral Plea, viz. Entry of the Plaigtiff, 
admitted the Leaſe to be made of the Land, and ſo the Declaration 


47 


good. NAK nnn, een a Pa 
, 3. In the afozeſaih Writing concerning the Mager, the Parties 
Dory a Dilpute ariſing. between them on the Manner of playing 
A Caſt at Back-Gamnion, which they ſay is ſtared” and ſigned by 
them both, and referred to- the Deciſion of the Groom Porter: 
Now it doth not appear that the Caſe thus ated. was tendered to 
the Szoom⸗Poꝛter, oz that he had given Judgment theren. 
Thls Exception. was. likewiſe. difgilowed, ;becanſe the Wage: 
was ſet fozth ;-and then it was alledged, That the Sꝛoom- Poster, 
adjudicavit in caſa præd', and that bis Judgment. was fo} the 
Et and ſo was the Judgment of the. Taart of Common⸗ 
leas ; and thereupon a Writ of Exxoz was brought, and it was 2 
inſiſted fo2 the Plaintiff in Erro. 0 
1. That Debt in the debet & detinet will not lie in this Cale fo! — 
107 J. 108. becauſe the Court cannot judge the Galue of Sulneas . 
to be moze than 20s. a piece. . 
_ 'Tis true, by mutual Agreement by Map of Commerce they 
paſs fo2 moze ; but that cannot inhance the real Ualtue : And there- 
foe the Plaintiff ought to have declared either fo2 1001. oz fo! 
190 Outineas, and averred the Ualue. 3 


(here an Action ok Debt is bzought fo2 fozeign Coin in ſpecie, Of 
tis never in the debet, becauſe no Man can ſay that another owes 95 
him ſo much, when the Uaiue of what is owed is uncertain ; and in to 
debet you always recover accoꝛding to pour Demand. 8 the 
Cis fo? this Reaſon that ſuch Actions axe always bzought in the tha 

detinet only, unleſs you demand the Ualue in Engliſh Boney, and 

then it may be in the debet & detinet ; and ſo'tis foz Engliſh Coin, othi 
becauſe we know its Ualue, and therefore in ſuch a Caſe we never ven; 


= 1.8 declare ad valenciam ; But if an Action on the Caſe is bzought on 
tch. 84. a Bill of Exchange ko; Guineas, the Jury map aſſeſs Damages ac- 
coding to the current Ualue ; which can't be done in an Action k 

of Debt, becauſe, as it has been often obſerved, the Recovery in eth 

that Action muſt be purſuant to the Demand. 

. There was another Objedton, viz. That the Plaſntiff averted, 

That the 107 1. 10 s. was not paid ; but did not ſay that the 


158.8, mand was for 3037. 12s, upon à Bill of 1518 Florence Poliſh, which dat 
— 16 Amounted to that Sum in Engl; Coin; and the Averment 1 10 ö 
9 . LY 1 . : 4 * 7 bly wo | 50 85 4 l 
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ned by both; ſo the .Plainf Sught to have mane. tha Patt ot 
bis Detlaratto! on, and to Jae oo the Court in lt dit, 
s ſtated and ſigned by. t nd nat to have alia Pur pod 


ithout nds t. becauſe We in.CUviti : 

He ſhould. therefoze have Müdbked that fang n l in uh il the Cale 
was ſtated and ſigned by.themm,..and ha WAN, the. Cal 
ſo aged and 101 iy the Dru ec laration wa g. the taille; but as the 

Plat be1 


if had ſet it kozth there was a fat Uarianci between he 
hn ee 85 the Note; fo2 he had, Wed that the W 
had bounc 


by ſeriptum iſi oy 110 9 Ggillat” -curizg, | Sec. hic olt 
is no ſuch 


at was, only p19, and to the J b oo 
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6 hi the. een t, covenantep to af 
to him ten Spies n him by. the Deſen of Kine bre 15 
> oth Dap of January, &c. and the Defendant covenanted, 
at he would 1 3 accept thoſe Shares, and at the ſame Time paß 
te Honey ; and by that very Deed they bqund themſelves to each 


her in the Penalty of 2200 I. fo2 the Perfozmance of the laid Co- 
nants. 


An Atton ok Debt iwas houblr pr tbe Plaintif, {ah he aſigned 


the 2 in not paying the 1 100 1. on the Day, & 
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ch on the other; wahich d was Uivt "this Tai, We the TEE! 

were not mutual: Foz the Aſſignment..of the Spares 

ceve-the Pa of the Money, becauſe the Covenant- to 15 it 

was in the Nature of a'Convition to pzebent the Penitity of 2200]. 

HR the Defendant was to fozfeit-if he did not pay 1 100 l. pn the 

Payment dan nb manner of Refetence, to the Day on- 

E e bn an to be made, but it twholly celatev 2 

Atteptance of ne ment ; ſo that their 3 mult be, 

| | the Plalgtir mag of Aiigw the Shiites, and the Defendant. 
accept thereof, and that upon ſuch Acceptance be was tu pap the co 

_ - ep: may ok that Opinton was the whole Court. 

1 *Tis plain, That the Payment of the Money milt relate either wo 


the Afignment or the Atceprance of the Shares; and tis a Rue in 
Law, That where. one Matter may have feveral Irtefidments, it Wall 
alway $ be expounded in the moſt favourable Senfe for the Covenantor 


if 55 then the Payment in the principal Caſe, muſt relate to the 1 

api -of the Shares, becauſe tis for "the Benefit of the Defendant * 

af it ſhould be fo conſt 0 1 N 

4 | 98 if the Plaintiff did nor « 5 alight, | tis impoſſi ble for the Defen- 05 

—_— | nt to accept; ahd certainly ts was intended when he co. * 

= _ Fro to. accept, or Stew L the Agfeement on | his Part Was, all 5 
| N Ro vain. 


Dye #7 a. here is a Caſein Dyer, which the Kerjeatit tells 18 an apt Caſe 
| to this Purpoſe ; It was Debt upon Bond, conditioned, That if Joar 


| Molinenæ died before Midſummer Day, 1533- without Iſſue Male of 
- ber Body, &. then living, that then the Bond was to be void: And 


the Defendant pleaded; That before Miqſnmmer Day ſhe did die with- 
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Toms 2» — 
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out Iſſue Male then living. The Queſtion was, Whether the Adverb 4 
; Iunc ſhould relate to the Dey or to the Death of Joan: It was agteed, Co 
that it might relate to either; but hecauſe it happened that ſhe had 1 5 
a Son living at her Death, which Son died before Mid/ammer, there · A 
fore the Words lune vivente (hall relate to that Day, apd not to her " 


1 e tis moſt A ns for the Obligor | that it hold be h, 
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2 Defendant pleavey, Thar 8 ——— 73 
Conveyance of the Lands to him, . "pad permiittey: him ta enter: | 
aud upon Demurrer it 'was'objefted, n | 
«. That the Mons in theſe Articles would not athount tu a Co: 
venant_fox the Plaintiff to tonvey, Sc. betaule they were in the 
preter Trnſe, viz. Thomas Hilton, hath covenanted his Lands to 

8. and lo if Se is compelled to pay the Money bees Babent Ree 
baz e che Plainfiff ſhould! retuſe to conbeßn. , 

Put 6 was anfwereds# Chat the Preter renſe Lhe taken £02 |; 
the Preſent Tenſe, at res magis valeat ; eſpecially in becauſe 

the rticies were, "Tis covenanted; and though in another Hlace 
2 Words are, ſſ. Hath cov ed ; yet tis by Vertue of theſe 
Preſents, which are Mozds de preſenti. 

There were two Caſes cited to prove this; viz. 1 Leon 26. & Moor 
31. The firſt was in an Action of Debt, the other was in a Wills 
where: Words which ina Grammatical Senſe, nen a: Time paſt, n 
ſhall be taken as ſpoken of the preſent Time. 7 
+ But I'think the Serjeant ſhould have told us which-of le Preter 
Tenſes he means; for if tis the Preterimpetfect Tenls, chen tis no Ale 
M becauſe that imports a Time not perfectly paſt. 

2. It was obſecked, That the (Moꝛds were inſenſivie, and did not ; 
Auge the Plaintiff tg convey, &c. f T. H. by Vertue of theſe 
Preſents, hath covenanted-his Lands to J. & and his Heirs, 

But it was replied, Chat upon the whole Frame of the Sentente 
it was plain, the Parties intended that the Dekendant ſhould have 
the Lands, becauſe he was to pay the Ualue, and enter upon a Dap: 
Now he could not have the Lands without a Conveyance. £ bt 

And to prove that the Words in this Agreement amounted to a 
Covenant to convey. the Caſe of Pordage and Cole Was cited ; which 
was thus. /. *Tis | agreed upon by J. P. and B. C. that the Jed , ci 
ns 0 P. 500 J. * all lis: Lands ec. In 128 
Action of Debt brou ght upon this Jote, the Objeck bn was, That * The Pr, f 
the Plaintiff did not aye chathe had 2 ed een 5 5 or tender - Arion produh 
ect a Conveyarice, 6ught to ne re the Action 7 - ras Sy | 
brought for _—_ Money, berauſe otherwiſe: he might recover the — \ 
Money, and then the Deiendent had no Remedy to obtaiu the Land; 
if the Defendant ſhould refuſe to convey, Gr. But the Court was 
of another Opinion, becauſe here both Parties ſeal a Note or an 
Agreement, each hath a mutual Remedy. by an Action of Covenant 

for Non · performance of that Agreement. 
3. Then it was objecten, That the Wn Whateas in the Be: 

22 of thee Articles, mate The whole to be uo moe than a 
| cital CATE BETH een 208 T6799 55 
But it was anſwered, Chat it was an impert inent Wow, and 
would not make the whole a Recital, becaule the very next cows 
Te, fl. T. H. bywertue of theſe Preſents hath covenanted. 

There was a Caſe cited, to prove that Words ſhall (ball be rejeted 
which are placed in a Deed, ſo as to make it ſenſeleſs ur repugnant. ,, . | 
la There was 4 Grant of x mort to Hublod and; W * Wie, 175; 
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_ Ghich ant comet? after the Denth of Arne Gran or. Ligt Greaze;, 
and there was à Clauſe in the Deed ytiThaty if the Rent be behind . 
P | it ſhall be lawful for the Granteesunaliſtrain at myiime during. the 

2 | | joint Lioet of the fad. G. and T. . Now ic as impaſſibbe that 
| bo the Rentfhoutd be behind during their om Hiueg becauſe it was 

not ta cmmence till after the Deatii of one of them; and therefore 

e tha Words were rejected % d n „ 
* | Some Caſes were alſacited;to:prove; That the Plaintiff was pbliged 
ö | toiconvey; tlie Tan s; before the Fayment of; the Money ; for:there 
was no /, Vondiſim precedetit in :thele: Articles, but the Agreement 

on each Side amounted to à mutuabhand reciprocal Covenant ʒ pon 
which each of them might have ſeveral Remefly for Non: perfor- 


mance. e- 120. H 


. N ; {lis $TQ ol; LIES W007 245!: 

B. covenanted to enfranchiſe a Copyholdz and che-Copytio1d- 

= > Leon 211. Ef covenanted to pay Moneꝝ iu Confideration of the ſame perfinmed; 

| 4 | 3 Leon 219. if it had been in Conſideration of the {ame to be per former, then the 

idem. Covenants had been mutual. 21 TIVES? 1% Kae er 19481 gd Alen 

| Zoll's Ar. G atid others, Owners of a Ship, cgyenapt with P. and G tdlet 

414. T3: aſs it to Freight to P. for the uſe of B. and he ſaĩd O. and others c 
reported in nant with B. That the ſaid Sbip mal proceed in her 2 

| 7 Buj. 167. Ports; and covenanted with G. Ge. That H. ſhould:load 'the;Ship at 

„ ſuch Forts; atid that E. ſhould” pay, 24 ly for the whole Freight: 

In this Cafe G. may havs an Action of Covenant; againſt B. for the 

Money, without Averment of the Performance on his Part; beexuſe 

tis not a Condition precedent; but a diſtinct Covenant on either Side; 
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. DEU SAGER Jovkton Mit; Yiu 7 w tl 
+ © 257 e aldi i F 50k nn Bond bꝛaught. by the Plaintiffs ag 
=_ I Batliffs ot the Borough of Dunwich:+The-'Con- 
3 Vition was, Foz the Defendant to appear at the next Quarter Sel⸗ 
1 BEE} ſions ot the Peate to be held fo the (aid; Borrough, ta anſwer to 
an Jndittnent'of /Treſpaſs found againſt him. hoinigo chou 4; 

2c: The: Defendant -pleaded, That /He-inas.-committed-to Pꝛiſon by 
Covin of the Plaintiffs ; aut there / detained. until he lealed' the 
e COD ED UIENES ani. 31-1470 2 

76 fanuarii *; [The Plaintiffs. replied, That aten Seſſions: of the Peace held 
. fox the ſaid Borough, the Defendant was indi#ed fo2 a Treſpaſs ip 
bim committed in the: JAlaintiffs : Giofe; and that he ſuſferen two 

great and deen Pits to lie apen in his on Cloſe; without Ratis; 

and that he pulled down an ancient Mindmiſt, which was built at 

the Toſts and Charges of: the ſaid Bajliffs, &. and whieh was 

Wo: repaired by them as olten as there was Occaſion; bud foz encloſing 

1 4 J „ the Pighway, &c. That a Capias was awarded againſt him, di- 
# + Jn refed to the Serjeant at Mace, retoznable at the next Os 
1 3 | | 5 . | ' 30 
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Cuſtody till he gave Bond to appeav at the next Seſſiong ; Weit 

upon Demurrer ta this Mepliration it was dbjenedt:: % 1 

That the Plqinteffs bad no Authonty to tate a Bold ih thett 

own Mames foz-an! Appearance at the Seſſions; but it Hotty have” 
been a Recognizance in the Name of the Ging. 26 ee 

Ide Objectiom gequires ea beter Anſwer than x $09lHobidls / fis 
true; atis the ulual : Fractice for quſtices of th&-Peace: to tale Recogyr 2 
zances for Appearances at the Seſſions, G. iAhd theſe ur Alays my _ : 
alen in the Name of the King, but them tis befor Indictet tit 
found; and tis as true, T lat aftet the Patty is indicted, "and tis A 9 i 
found by the Jury, a Capas iſſues out againſt him t cotmpe. Hes 
Appearance at tha third Seſſions after the Trafpaſsconimitted z Which | 
proceſalis iti the Name of ithel Kiog directed to the Sheriff ant 
Teflechy the Juſticen Hut whore the Treſpaſb is. done: in a peculiar 
jufildiction, as in Bordugb there the Proceſs is directed to the e Kas 
Serjeant at Mace; and as the Sheriff may take a Bond for Appear- 
ance in the County at large, fo the Bailiffs of a Corporation may 
take ſuch a Bond for an Appearance to anſwer a Treſpaſs done with- 
in their Limits, which 1s this very Caſe. 
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London 1. EBT upon Bond, conditioned fo2 the Payment o 
1 leis 50 J. with Jnitereft on the 2d of Mae Cu 
The Defendant pleads in Bar, That after the mating the Bond 
he entered into another to the Plaintiff, of the lame Penalty; and 
ko: the Papment ok the like Sum, as in the fieſt Bond, which the 
Plaintiff accepted in full Diſcharge and Satisfaction ot the firſt, © 
And upon Demurrer to this Jplea:the Plaintiff had Judgment; 
becauſe the Defendant did not alledge, That he gave the ſecond 
Bond in Satisfaction of the firffz but only that the Plaintiff had ac- 
cepted it as lich. b 7 036 00 „ en einen 
wich the Serjeant is not much miſtaken in this Judgment, as 
Serjeant Jen--r was, who drew this Plea; for I wouſd fain know 
where: tis to be! found, That giving one Bond in Satisfaction of 
another hat ber Held good.... 
u am ſo far: of the Mind of that | notably: learned Serjeant who 
drew this Plea, that it ſeems more material for the Obligor to plead, 
That the Obligee accepted the ſecond Bond in Diſcharge of the 
firſt; than for him to alledge, That he gave it in Satisfaction; for 
the Act is not modified by the Giver but by the Receiver, ac. 
cording to that known Rule, that quicquid recipitur, recipitar ad mo- 
an epi Du £0 ood En: bn 25 30 O16 5 
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154 e Deb. 1 
is for this Ream That if the Obligor: — A rey Sunn fe fore 1h the 
e in the Condition for the Payment of a greater Sum, and 
the Obligee receives it, tis a good: Satisfaction of the Bond ; not be. 
cauſe the Obligor 1 in Diſchargey G. for tis plain, a lofs Sum 
cannot be: Sati for a greater"; but vs becauſe the bl Obligee 
recerved I 4 ſuch. A $21 8 8 _ $62 19 nr n. 
Moor $52, But all; Books agree, That the a Obligor'pannot „meith 
Cv. Elix. can one Bond be accepted in Satisſactibn of another z eB the 2 
3% is. ipg the fond is not an ãctuab Payment: of the firſt; for if 
68, 69. the, ſecond! ſhould be forfeited, the Obligee muſt have Recourfe to 
2 Cro. 579. an Action at Law te recover the Penalty, Which doth nordiſctarge 
Gy Car. 85, the; old Bond nt niet 2% esl wig) e, viel 201 yd br: 
Tis true it hath becn held, That the Adminiſtrator of an Ob- 
1 20d. 228. ligar give a new Bond, tis 2 good Diſcharge of the other;ibecauſe 
the Security is mended ; for the Adminiſtrator becomes) vharpe. 
* 2 Lev. 55. able 4 bovi pop ii — yer this hath ſined been *- dente@ito:b 
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Law., A 4} br oel e od V. ca F trade och: es bs 9% Ir 361897784 
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Rook verſus Ckaland. 
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Trin, & W. & NM Rot. 330g. 
| Mw \ ZUNDY. mv” 
Devonſhire if. EBT upon Bond b2aught by the Plaintitt as 
Adminiftrattir, agataſ® the Dekendant ig 
Aunt and Heir of Elizabeth Clealand, who was Daughter m_ Pet 
of Benjamin Clealand the Obütgo g. 0 
Apon Riens per diſeene plenbed, the Jury fountd.a Special Ur 
oy the Subſtance whereof wa? 
17, That Anne Head being ſeized in Fee of Lands, &c. married 
Tho was Clealand, who had Iſſue. Benjamin the: Obtigoz,: and Helker | 


22 


the now Dekendant. > eg sist lat nr bois 
That Anne died (eſſy, and; that ber Husbandſurviving, became 
Tenant by the Cur tee, l on 105 ag 1 Nus: 


That Benjamin, the Son of Thomas and Anne, being entitled 
to the Reverſion in Fee, entered into this Bond in the Life-time 
of his Father; and dad Iſſue anden by only Child, and died, 

his Father ſtill Uiving:.. « 97% "BW. No" 

That the Reverſion in Fee deſcended upon the ſaid Elizaberb; who 
vied ſeiſed, after whoſe Death it deſcended to the:Defendant Heſter, 
as Aunt and ÞHeir-of- the ſatd Elizabech, | Viz. SiltetooE- Enn, 
who was; Father of Elizabeth. - 1 4 i 852 

The Queſtion' upon this Special Gerdi was; Whether the 
a fs collateral Þeir, was well charged by this-Declara 

Vir ofir viind 13.1: ods vd be8iborm 3or 

1 plain ſhe had nothing by Deſcent 2s immediate Heir; and 

therefore if was argued for her, That where the Anceſtor enters in- 


to a Warranty, it ſhall not bind the Heir to render in Kr. an 
221594 a nc | ands 


Lands which did der Jescend to Mid from he immediat eee | 
who entered into that Warrant n 9103 


Tis true, this was the Opinion of 4 who was Chief Juſtice 
of-B R. Amo 24 Edw. 3. The Caſe is not very > ab e fiſh as, E1. z 

ene 1 as- tis in the Year-B k, and therefore ſhall ftate Tas e 47. 4 
tis there. | 215 Fl 

ſſ. Thorp, argittrdo; aid b. t if the Grindfuther made a Leafy + 
| Life, and died ſeired of the Reverſion; and the Grandſon entered 

after the Death of the Tenant for Life, it was his Opinion, That by 
ſhall not render this Latid in Value con iny Marrarty made by hi 
Father, becauſe he was With aQtgal} y leized of 1 Land! ir felf, but 
only of the Reverſi oi 5 

20. this was only an FOO diner; and dot dot relating to the 
Queſtion then before the ts and my Lord * Brook; in abridg- Tir. Aſa. ; 
ing the Caſe; makes a Or 1 5 it, for he tells us, That the Re- __” 
verſion was Aﬀets| fru 277 Hir har; bia here we are ſtill to ſeek. 

Since this Caſe it hath been lic Ma, 7 4 collateral'Heir'i 15 charge. 
able, but then the Declaration Walt en cial, and he muſt be 
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charged as fueh, and not 8 immediate Dag as thus. /A. and B. ; 
were Brothers ; A entered rng a Pop! Hd died, leaving 2 Son, Cu. C. 131. 
who afterwards died with6ut Mue.' An Action of Debt was brought | 
upon this Bond againſt B. is Br ropher, Ty Heir of 'A:-the'Obligor, 16 
which he was, but © rele 41a Heir te to the! Son nd. for that Reaſon | bt 
judgment! was wen el bit. i ; Cf 7 
S0 likewiſe” "againſt; is Davghtey And Heir of 9 
D. She pleaded” Ne fe ＋ 4 et from D. and the' Jury found a Spe- 0 
iat Verdict, "big. "That 5.5 $ feized im Fee and Bad Hoe; the De- 1 
fendant Ren + $5 with bild of a Son, 'who bra after- 14 
wards born, "Hy t "A d ithin n Hour: The Plaintiff could never nt 
recover upon t 5 Declarati n, becauſe C. the Defendant ſhould have 1 
been ſued as Helt to rte cher, whb-died laſt actually ſeized of 5 
the Fee, 1 med ately in him as toon as he was born. 1 
$0 if there js 2 Reverſion in Fee, ex pectant upo n an Eſtate Tail, * 7 13 be 15 in 
1 80 is afterwards; pent, and the Fee ecken e uport'2" collateral 2 2525 bs : 
Heir, he wth ſued; as Heir to him WO was actually feited of the 3 hs 1 
Fte; but in ſuch Caſe he may be ſued without rms Ai any of an e 
intermediate Remainders, bepauſe they were never ſeized of the Fee 1 4 9 
but of the Eſtate Tail only-; and Het poſſeſſion, and net the Ex- L798 
1 which makes the Party inheritable. 1 * 
The Serjeant as a farther Proof of this Matter, hath eited a Cafe Dyer 368. 5 1 
in Dyer, which proves that the Law was ſo, when he wrote; it was Pac. 45. £978 
thus, J. Ibe Obligor being feized in Fee entered into 4 Bond, by e 
e he bound his Heirs Oc. and afterwards died, leaving two EA 08 
ons. R 19 
The eldeſt Son entered and ated withobr illar; then the Youneh - 2 
Son enters, and it was adju deed, That he may "be ſued as Son and n 
Heir of his Fatheb! thodgh th 8 was an intermediate Deſteat of che 15 
Fee to his eldeſt Brother: * | * 
But now the Sexjeant is come «to the digteſiive Part of his Report; 4 


| Where he obſerves that which neither the Court or Counſel _ | 
: de ; - 
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ſee g and it was, neee ee bac. eee that the Obi: 
gor bound himſelf and hir Herr. —;æ 
his Objectian, was made by him on purpoſe to, ſnewy his Reading 
by agſiering, it; for he tells us, If it had been made by the Defen- 

_ * dant's Counſeh it would not have been allowed, becauſe tis amend- 
able upon theſe Authorities. ES | igt >" 

8 H.6.c. 15. + + In; Hut,,83. it was held to be amendable upon, the Statute 
8 H. 6, even after a Verdict, and a Writ of Error brought, becauſe 

the Owiſſion was only a Miſpriſion of the Clerk ; but he ſhould 

have told us, That the Omiſſion was in the Imparlange-Roll, and 

that it was right on the Plea - Roll 

In Litt. Rep. 279, Richardſon, the Chief Juſtice, asked the Prono- 

taries, Whether this Fault was amendable? And. they, alt anſwered 

litt was, though it was nat ſo clear to the Judges but the Year before; 
Jones 199. for in *- Forger, and Sale's Caſe, Jones tells us, He was againſt the 


* Gro. Car, Amendment, and both he and * Croke\(who reports the ſame Caſe) 


- 


147 affirm, That though the Chief Juſticg inclined to the Amendment 
| upon the, firſt, moving) it, yet having, gonfidered,. he afterwards 
doubted; and both ſay, that it was, afterwards amended by. Conſent, 

'__ __,_ -, and that the Defendant had; leave to plead de non. 
be Serjeant ſeems to exp] ode the Reaſon, given by, Juſtice, Jones 
againſt the, Amendment, zig. That it Was not the Miſpriſion of the 
Attorney, but Ignorance in the Law which occaſioned. this Fault; 
becauſe drawing this Declaration was not the Buſineſs of an Attor- 
ney, and therefore he would preſume that it was done by Coun- 


fely whoſe Faults in Pleading are not to be amended. 2110 * * 

The Judge who has left.this. to Polterity, was a very exact and 

learned Perſon ; and from him we may obſerve, That about Four- 

ſcore Years ago, it was not the Buſineſs of an Attorney to draw a 

Declaration even upon a Bond; the Reaſon may ſtill be the ſame, 

though the Practice is otherwiſe; for I do not think the Attorneys 

are much improved in Pleadings ſince that Time, though they are 

in ſomething elſe: And yet we know that now they not only draw 

all Common Declarations, which was not their Buſineſs formerly, 

but likewiſe all Special Pleas; and not only ſo, but ſome of them 

"IM put Counſels Names to ſuch Pleas, and take thoſe Fees which ſhould 
3 of their Labours. 5 


1 PR 1 orig 7 ene io kk 
The Plaintiff in the pzincipal Caſe had Judgment. 
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©, Knight & Ux verſus Corporation of Wells, 
Tempeſt. Hill. 6 W. & M. Rot. 1098. . 


DITETIQC& eden j 7 art Wer! 52h br 84} 41 5 181803 { 
Somerſet fl. DE BT. upon Bond bꝛought againſt the Coppozation 
| of Wells, by the Name. of Mayor, Maſters and 
Burgeſles; alias click. Mayor, Aldermen and Burgeſſes. - ' 
bloop 42nno) won) ads ite eil Ei es is 
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| oration appeared by the Nane of Mayor, /Maſters and 
zurgeſſes, and alter an Imparlance plead Non eſt factum, and 


"The. Co 


thereupon they were at ſue; and the Jury found a Special Uer- _ | 


dick, the Subſtance whereof:was thus Ph 
- {- That Queen Elizabeth, by Letters Patent in the thirty firſt 
pear of her Reign, incomozated the City ot Wells, by the Mame 
gk Mayor, Maſters and Burgeſſes, &c. and by that Name to be im- 
rn e eee e ee eee 
That King Chatles II. Anno 35. ot his Reign, -incojpozatey 
them again, by the Name of Mayor, Aldermen and Burgefles, &cc. 
and appointed, Chat foz ever hereafter, a Mapoꝛ ſhould be elecken 
gut of the moſt ſufficient Citizens, in ſuch manner as direted in the 
Letters Patents, (but it doth not appear how that ſhould be.) 
That by Aertue of the latd Charter Day was» choſen Bayo? of 
the City; who; was not a Member of the old Cozpoꝛation; And 
that he with the greater Number of the Mew Coppozation, put the 
Common Seal to the Bond... 1 
Upon this Special Uerdi# two Pointe were refolved s 
1. That the Bond was good; though it was objecten, That it 


das ſealed by a Yayo? de facto, aud ane not qualified by the lat 


Charter to be Papoꝛ; neither did it appear hom he was choſen, fox 
all miniſterial and judicial Ats done by a Mayoꝛ only de facto are 
zood: CTis true, the Coꝛpoꝛation map Diſplace him, but ſo long + 
as he continues in Office, he hath Power to ſeal Bonds ; and if e 
makes a Falſe Retam to a Mandamus, an Atton lies againſt him. 
There is a Diſtinction made in our Books, between a Perſon: who 
uſurps an Office, and one who comes in by Colour of an Election; 
viz, The Acts of the one are void, but not of the other; and therefore; 
where two Abbots were choſen, one by the Majority of the Monks, 
and tlie other by the leſs Number; and hie got into Poſſeſſion by 
Colour of that undue Election, though he was hot the lawful Abbot, 
but only Abbot de facto, yet his Acts are good and ſhall bind: And 
this is the Caſe in the Year-Book, 9 H. 6: fo. 3 2. tis abridged fri 
Brook Tit. Non eſt factum, plac. 3. — Ws ; 
Ihe Serjeant hath cited the ſame Year-Book of H. 6. but hath 
miſtaken the Page, oi 2 H. 6. fo. 32. when there are not ſo many 


Pages in that Vear; but he refers us to Brook; Tit. Abbe 19. and there 3% i: 


it appears to be the ſame Caſe as before mentoned, vis, 9 Hi 6. 
/ A TT ein 200750 

2. It was held, That the Aﬀon was mong 5; becauſe the Co! 

pozation wag. ſued by a wong Name; via by the Name ot Mayor, 

Maſters and Burgeſſes, which was their olim Mame of Jncoporation}; /? 
but that was changed by the Mew Charter; into Mayor, Aldermen 1 Rolt's | 
and Burgeſles; by which Mame they ougdt to haue been ſuen, and Abr. 52, 
though by the alias dictus the nem Name & adden, viz. Mayor, Al 513. 
dermen and Burgeſles ; that Wiſs far from helping this Detlaration; 
that it makes it naught, . beeauſe a Co oꝛation by Charter tann 
babe two Names to one and the ſame Purpoſde. 
he. true, it may have td Names in one and the lame Gzant; 


t then it muſt be to different Puxpoſess as te purchaſe by ; 
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*Cro. Eli. — 262: But accoding:to my Lm tales Ofinton; a Cozpo- 


| A 
4.Ed Fi “ ſides that in the Margent, vis. In 2 Cro. 6 


Tit. Vari- 
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1 . torn by Preſcription (map be: knows..bp''two Names „ az 9D by the 
ardres' %% of Burgenſes, and Ballivns and Burgenſe.. fc 
This was compared ta a Sutt bꝛought agatut a Man by 4 ng 
Cbuctian Name, tohich is vod; tho us wich alias ittus, : 
od g pn this; ſome other Qs are cited by ld Serjeant bac 
640, Hans 3 was bound 
$97: E then Nau HEA and the Bond ad with bis 
ro. 558. right ;.and:the Joty fonnd chat it wn 2 of Edrund, 
t the 2 could never get Judgment: For tho" it was ſh. 
{ori i by the true Name, yet that was held to be nd part of the 
Bond, but that Burtrud was ſtill bound. 23g  - 
:cAnd as a. funther Proof bf this Matter, there ate two Yeat-Books 


cited, . which ao not concern "the Nane of al Matze but of 4 SPE? 


ration; and therefore not to this Purpuſe: 179379 212 <&! 

The firſt i is 2 H. 6. and 'tis abridged by1wiy Lord: Brookes auch! it 
ance 1. Was thus: fe An Action of Covenant was'brought againſt the Com- 
 monglty.of & ho had covenanted ta repeiricertain Mills, and who 

were afterwards incorporated by the Name of H and K, mtb. 
ralty, C. An zbecunfe thenmwere ſued by tie Nane Of the Com. 
a monatty alonk; "at: was Heid AA.: 3 BER 46137611 Ing Y $1194 1 55 EE 

2iEbeinextds avg bot: that le ent to the purpoſe; for 
gs thus d Haaf a Recovery be bad! aghioſtiithe Bailiffs and Com- 
monahy o M. and before Executiom the Nattic if the Corpotation 

is changed, yet the Flaintitf may talie dat Execution. 
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A l 1 oe 
Ty EBT. un Wend dated the 20 & Jaly, IW. m. 
| "conditioned: fo Pertoꝛmance ot aft Award. 
4 w Che Detendänt plkaded, No Award made, Se. 

- + The Plaintiff replied, and ſhewed an award in Which, . 
other Things, it was awarded, that the Parties ſhould ſign mutual 
Releaſes tu tach other at al Demades! until thebtuth Day al Au- 
guſt following, which was alter the Date ol men a 
upon Demurter it mas olgentenvd m lg boo oo Iets 


Surrey, 1. 


- Wi r * 


That the whole Award wan bom) hecaule the mm Had ev. 


. - -"'* eeepeditheir:uthoztty'; 3Fog/they!Wero! unly to atbitrate all Yitters 
till the Date of: the 2ordpnhichiibgs the''2d{of- Ja! uy 5 and they 
awarded Ketraſes iof —— ol the rath ol Auguſt fol- 

lowing, whith they had nor Nomer cu dd. nnen 31 £5 For 31 2601 
But admitting the Award! as td the 'Beleales to be vold) pet it 
not falom that the roſt ot᷑ the award ſhouſd de fo; Mech it 


80g. 
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Chen it was ph. T Chat tig — that the Award was 
ready to be delivered to the Parties ; and that is one Part of the 
Condition ot the Bond. tron l eb 


( 


Cat this Dbjexton was not allowed; becaule att the avi is 3 Mod. 236, 


ane amen dige HirpiciG a#T 
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deu, *. 5 E B 7 e end fo2 werfomance of an awatd 
to be made on 92 befoze ſuch a Day: And ik en 

made at that Time, then to perfoun the Award of an Umpire. 
The Dekendant pleaded in Par, That the Arbitratozs made no 
award z but that the Umpire o2dered that all Suits.ſhould ceaſe, and 
that the Defendant ould pay.ſix Pounds, and give a General Re- 
leaſe ta the Plaine: Then he averg, Chat he had not pꝛolecuted 
2 Aton, &c. and that he pad the fr Pounds, which the Plain⸗ 


accepted in full Diſcharge ol the Monep awarded ; and that he 


. 5 to execute a General Releale. &c. et hoc parat eſt vert 

ar! We ot ons 10G er ef e Ee 
The-Plaintif xeplizy and.coufeſted. That the,Arbitrgtc 9.did. nat 

make any Award, but that the Ump te awarded as the Dekendant 


had alledged in his lea ʒ and further, That after the Payment ot 


the Sir Pounds, the Plaiatiff ould ſeal-a; general. Releaſe to the 
Defendant 5: and then be 9 That the Dekendant had paid. the 


8; Maunds ; and traverſed, -That-the, Umpire div award only what 


the Delendant bad ſet koꝛch in his Plea, & hoc Pargens elt y n 

unde petit jucieium ; And upon Demurrer, 

Che Serjeant tells. us, 5 this was firequoufly argued an both 
Sides « and firſt It mes 9bjoaed: again the Replication, £6. the 

Plaintiff had net 9ffigued u buſfeteor; Breach of the Award z to2 the 

Defendant in hig Mea had 

and that he oꝛdered r Pongs to be paid to the an e Les 1 0 

averred that de had paid, ad which the-Plainti 5 R 

tion denied ; and therefoze he ought to Fave con abe ge 


Wunttyr 354 Tat H 2 1011 2 1 dhe? 21 
This is ae nila ned, and the Reader, j ltd 65 

Serjeant for 9 in Loi gick, as well:;as 1 in a — 5 

derive this Concinſion fem duck; Premilies, vis. T he Plane had 


not aſſigned a ſufficient ety of the Award, ergo. bear he. 

ſpe, and con to the C euntry - Kainz BY % A J + mr 

 *- Heicites:.one;Gaſe,; ads Th Hg Ie c Brea h, muſt be ſer 

forth in the Replication; bers: it, . not. 
As to the eee r * Not in 2 Fl 

"_ in the firſt Part, fol. 102 : It was Debt on a Pond err to 

"t | ; give 


: \ 


ad let koꝛth an Award made by the Umpire, 
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he Defendant pleaded, That neither Goods or Money came to 


1 


85 is nds, 4 GS Ok 21 ee ee 9] 
Ĩ)hme Plaintiff replied, That a Silver Bowl came to his Poſſeſſion; 
, hoc paratns eff weriffeare 3. and upon Demurrer, that Replication 


of the Condition as he ought : Tis true, he averred that a Silver 
Bow! came to his Hands, but that is not ſufficient; for he ought to 
ſet forth in the Negative, that he had not made a Dividend; and if 


: no Breach is alledged, the Plaintiff can have no Cauſe of Aon. 
eib. 78. In the next Place he tells us where the Breach muſt not be ſet 
forth in the Replication: , It was Debt on a Bond for Perfor- 
mance of Covenants, in a Leaſe made by Husband and Wife, who 
was Tenant in Tail; in which there is a Covenant, that the Leſſors 
might enter to view the Reparationhs. s. 
8 The Defendant pleaded, That the [ſie in Tail entered before any 
'\Covenant was 'broker/ !-7 7 155056 3 TR Dan I 2 Cage 
The Plaintiff replied; That the Hue in Tail came with him on the 
Land to view the Reparations, and traverſed tffat he entered mod 
& forma. G c. He had a Verdict, and upon a Writ of Error brought, 
it was objected, That the Plaintiff had not aſſigned any Breach in 
his Replication: And it was held he ought not, becauſe the Defen- 
dant had offered a Special Iſſue in his Plea, viz. That the Iſſue in 
Tail entered &c. whicti-obliged the Plaintiff to make a Special Re. 


But it was (aid in that Caſe, That in Debt upon Bond for Per- 
Fforrhance of an Award, and »nlum. arbitrium pleaded, the Plaintiff 
in His Replication muſt aſſign a Breach,” becauſe that is not a Special 
but a General Plea ; but if the Defendant had pleaded a Releaſe af- 
ter the Award made, that being à Special Plea, the Plaintiff miſt 
anſwer it in his Replication; and need not aſſign any Breach. 
At was admitted that the Replication was fl, becauſe it did not 
conclude to the Coumtry; but then an Exception was taken tao the 
5 Bart, viz. The Award was, That the Defendant chould ſeal a Re- 
leaſe, &c. and he alledges, That- ſemper paratus fuit to ſeal it; 
which is not ſufficient, becauſe he ought 10 aver that he had done it, 

t 3 which he is bound to 


| wo that he had tendered it to the Plat 

, 0. en — 535 1139 34-4 F 1 e | 
Now, tho' the Replication is not good, pet the Defendant” ha- 
ping committed the firft Fault by his Plea, the I kaintiff mu have 
the Advantage of it; and this was the Opinion ok the Chtef'Ju- 
ite Treby ; but tis not very clearly repozted, fo; J think the War 
* -tagraph is inſenſible: Tis thus, s. 
ft. Che Bar ig impertinent, ko; it voth not appear that the Um 
pire had any Authoꝛity to make an Award; and tis all one as ik he had 
aid that the Arbitratoz#had not made any award befoze the Sub- 
miſnon, or that a mere Strauger had not made any Award, © ft 


on 
* 


* x . e 8 
nnen 


. 3 | I think 


g 


— 


1 think ic wil be very Aificat 7 any! e dd 7 10 1 Jhat 
paragraph; and after all the ſtrenuous. ar rgaing on both Sides, 
Caſe Was brougdt to nothing; for Juſtice: wel was not of the Vide, 
opinion with the Chief Jaftie : 25 he held, that wer Fel is true that 
Judgment ſhall be general! y given Ca of him' wh 10 made the 12 
Fault, yet it was not ſo in the Cale of ol Award; but why, h 
doth 'not tell ALE An 
That Judge was of Opintori, Thit if the Dekenvant will 100 
the Plaintiff aut ok the common Road, he milk follow him; as! 
he plead non ſubmiſit, oz any other collateral Watter, he muſt a 
ſwer it without aſſigning any Beach ; but tt he trocth bl in 10 
common TUay, and pleads the General Plea, viz. Nullum Arbi- 
trium, 02 that which amounts to it; there the Breach muſt be af- 
ſigned in the Replication ——- 
The Serjeant tells us what that Judge ſaid relating to this Plea, 
viz, That it amounted. to à Plea of no Award. rhade ; but certainly 
this muſt be a Miſtake ;; for inſtead of no Award, the Defendant 
pleads an Award made, rte the Perforwancę. Names 
The other Judges vid not peak to it; ſo the Plaintiff had Leave 
to diſcontinue. 
Aid now:the Sergeant bids us look into Linſch an 9d o- Cate, 
which: he tells us is a-notabl&Caſe, both ds to t ie Tra rſe and the. 
qther Poifts àbove- mentioned; and I think be. is 'thifffken in 55 
too ; for there is not a Word in that Cafe whether theBreach' h 10 
be aſlighed i in ahe Replication or hot, "Gr whether it fuld conchide. 
to the Country ; nor that the Defendant (who Ir that Caſchwas 
Nke wiſe to ſeàſ à Releaſe)? ſhould mo that lie had ach dope” it, 
or that paratut Fit to do it. 1005 0 ee 1 7 07 1 r f 
Tis reported in ſeveral Boo; and fliochüs :* e INT eee 2a. Rep. 
. lt was Debt upon Bond for Perfotitiiee of a wid Sells 
The Defendant pleaded, That: the SaBmiſfion* was- of - all Ackid be 2 Bulft. 38. 
depeinding between them; andthe Atbirratars std fat nie fbogſd c 255 
releaſe all Suits unto the Plaintiff which he averred he had done; e 
did not ſay parctaf fuit to b ! ©1102 11G 1! 7 BRUT It » 
The Plaintiff veplied, Thatitrue it ig Yuod: ae SA Woe 
but thar the Arbitrators did further a and. the. could bay 
unto him 15 J. on ſuch AV Vat ther Henle of J. J. a Stratiger,” 
which he bad hot paid! Pabſque Bob, bt thy mades 


— 


er 

ard Le, 
mollo, as the Defeddagl Bad ahedged R bib pla. 

There was an ill Rejoinder ; to ce there was a ener. 5 

It was objected, That this len ande "Anka Was ridti$Ht 

the Submiſſion was df 4h Surf de 15 18 gy he ce bh 
awarded a "Releaſe of 40 Fee Whit en HE} 
and!if> fo, che Award is Nikewiſe/vord'for ate 1 1 1 


Wt 


held; that rhbi1drtwas'iverl In Pate; Pet hab did“ k 
whole void;nisd ed bie 903 979 wil yd noi gtafis 7 211119 VO 
Aden it Was8@bBjctted that the Re mlagbcr bas ili Pecfulelt bf 
Traverſe ; for he traverſed that the kale, made ſueli a A 

only, as the Defendant had ſet forth in his Plea; when in Truth the 

Defendant did not alledge that they made ſuch an Award only : And 
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N Aire that a Thing which is a expreſly alledged' can 
traverſ ed. 833 
5 it was adjudged that this Traverſe was 294. for when 1 


all e bad. pleaded that the Award was, That be band releaſe 
All Sul 


that ſball be intended to be the whole Award. : But when 


* Piaintiff replies, and ſhews that the Arbitrators awarded more, 


might traverſe that which was alledged by the Defendant ; and | 


eel er ſuch. a Traverſe, nothing further can be ener thee- 


fore be ſhould, conclude to the Country, 

This is our Serxeant's notable Caſe ;; but whethes pertinent to all 
th Points in e: el W F malt. with pe FROST to de- 
termine. A iV "1 sent 
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* 2 * 3 2 
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G e ben * 1 TUriting.befoze ſuch, Der 
to the Award of an Umpire, 


pite made any Award. La 

The Plaintiff replied, and confeſſed. that the Abitrators made no 
Award, bat that the Umpire being choſen; awarded that all Suits 
between the Parties, or any others upon their Accounts, ſhauld 


tteale, and that the Defendant would pap 5 J. to the Plaintiff,” to- 


- wards his Coſts. at, Law ; and aſligns. the Beach in not paying that 
Sh. and upon ane it was olyeſted that this Award was 
E "Becauſe it was, That all Suits ſhoulp ceaſe between * who 
had not ſubmitted themſelves, 8c., and the 5 l. being ta be paid in 
onſiveration of the ceaſing of ſuch Suits, the Defendant cannot have 
the full Benefit of the Award, becauſe thoſe who were not Parties 
to the. Submiſſion may ſtill pꝛaſecute theit Suits againſt him; and 
whole. the monk being vad as to this Part,- is 'void foz the 
whole. At 
af to this Matter, * Aadiahle Diſtinction made, which my Lord 
ie Juſt ice Sannclers calls a very good one, viz, That where the 
chi, n intended and awarded ee made any Part of the 
r of his paying Money, or daing any Act to the other; 
if by the Award it felt he; hath no Poſſibility. pf having or re- 
covering that Satisfaction by Law, there the Award being void as to 
heh is void in the whales. and RAE. Perſon {hall take r no 


t by kk. bac tis id:, 1 13, beho5Vo15 ad. 101 


al cat at nds: eic ai ne 1 bed 1 


ehmnatot; 9128 
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| 1 . 8 * 9 7 
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EBT upon Bond * ** of an Award 
ok all Aﬀtons, Dutts,-&c. between the Parties, 
and not, then to 


The 3 — pleaded, That neither the arbitrators 02 the Un 


Lor 


— — 


But = a Man i is awarded to to do two 7 „ and one of en 
is void, there the ** ſhall not and good. 1 the other 3 a tor 
Inſtance, f 

I. Am Action * ohe Caſe was ove tfor Work W 

The Defendant pleaded an Award, by which he was to DIY: unto 
the Plaintiff what w 105 2 2 him for Task. work and Days Work, 
and that the Plaintiff Ah pay to the Defendant 25 1. and upon 
Pyment-of: the: Money, abe rties ſnould:ſign general and mutual 
Releaſes 3 and then 2 that the-whole carts to 121. 10 .. and no 
more 3 Which be. had ꝓaid. gung 21051 F 

It was agreed on dof Hands: that Part of this] Ann: was void * 
the Incertainty, vi. how: much ſhould be paid for the Work; and 
therefore it was Held that the other part of the Award for the Pay- 
ment of 25 J. was in like Manner void, hecauſe it plainly: 8 
that the Arbitrators intended ſomething monld be paid for the Work, 
whieh being void for the Reaſon above. mentioned, the whole Award 
mult be void; for otherwiſe the 25 l. would be paid, and the Plains 

tiff have no Mannerof Satisfaction for the Work which he had done; 
becauſe after the Money was paid, the Plaiutiff was to give a Genes 
Releaſe, and then it was impoſſible for him to have any Sa- 
uf cion for his Work 5 which was never intended 'by the Arbi- 


rater? 1 313 UH | 


- 


© * +} 


w > % 


2 Saund. 292. 


'Tis true, if a Nan is 1 to pay Mr to 4. * 51. to 8. 
whois a mere Stranger to che Submiſſion, the Award is vid as to 
tbe Stranger, but yet it ſhall be good for tie Payment to the other, = 


becauſe: it a 'ptain] tht Awandthatzo!; and no more, was 
intended fi . cm 


zl ſhould: be ngyer; paid to tlie ther. 1 ni 7 


J. $233; 2b ; 


3 and he cam have no Manner of Prejudice if the 


3 
„8 
4 
TT). 


* 
* 
7. 


2. It was abjenen, Thaf where a Sutmiſfioncis conditiarial, N 2 57 


hit an ita quod the Award be made de Præmiſſis; in ſutih Caſe it 
muſt de made ol the whole, and final: Nom the thole C * 
Præmiſſis were omitted in this Bond, yet it was ſtill conditional, foe . 


* 


it was ita quod it he made befbre ſuch a Day; and there toꝛe the: "aha 


Ward eught to be final; which m was'not,: becauſe it was: 
made of Part, viz. That the Dekendant ſhould pay: 5 l. towards t 
Plaintiff's. Charges at Law ; ſo that be ia at Liberty ta; P2aceed 
againſt him for the reſt. 0h Mov wart: 
But this Dbjeftion was nat allowed; faq Payment towards Chat- 


2729 


geg, in common 2 is: taken ro 11 of: e | 
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ef 1715 1 
BT by the pusband, as —— of his cite, 


koꝛ 5531, 2 koch an Indenture made between 


5 10 bo 14 * 1. 01 
Herres 


ED £1? ; 
i 5* — 


| la, f. Des 


was: only = 


the Parties; Cc. by: whith'Teſtdrumexiſtir that: the Oekendant co. 
denanted to pay Mary Ra ſtortik, the Sum of 255 U. withthither 
Months after her Marriage, and 2co 1. moze within two Pentg 
aktterwards, ik ſhe ſhould be then Wing ;-with:Jatereft after the Rate 
of Six per Cent. until the ſaid prince al SumsAhould': det othe Aue; 
That this Deed was dated 27 December, 1664. Aud that che lan 

tiff married the ſad Mary on the r6th' DapofiMay,11002d0thatg:; 

lived five/Pears afterwards; That the Puncipal and Inkereſt ot the 

ſaid 400 l. from the Time ok the Date of the mute IAhventure; til 

the Pꝛincipal became payable, amounted to 553 l. vis. che Intereſt 

of 200 J. from the Date of the Indentuͤre to Unee- Months after the 
Marriage, to 63 J. ( hich isa Miſtake; for it comes to 67 L TN 

and the Intereſt of the other 200 , from the Date, 8c: kösrwo 
Pears: pftet the Marriage, came to 87 J. (which is likewiſe à ff 
ſtake, for it edmes to 88 1. 13 f 4 u and which he had not paid, and 


that the Abminiſttation'of the Goods of Mary, was granted to the 


Plaintiff byathe archbiſhop of Canterbury, apud caſtrum Fborum, 
8c.” The. Defendant/ pleaded! non eſt factum, and thereupon they 
were at Ifue, and the JPtaihtiff had a Gerdick, and it was moved in 
Arreſt of Judgment. Roq hi æc , i 24 ms ol | 
21, That the Action was b2ought-ifoz 553 l. when! the lttue Debt 
Ib, Was 556 1. and the Plaintiff doth not chem how the reſt wits di 
Debr is $56 l. chargeb bo >. 62: of 140 02: ab ei no e i un eil 
3 eee But this being only a Mittake or the Cierk in raſting tip the 
200 1. for Sums (to; Lawperg ure ſeldom gaod! Arithmettcians)- tis amen; 
| five Tears, Able, eſpecially after d Metdict ? And lo is 1 Co. Jog which was 
you 44onb: att Adton dn the Cafez!61--a5Prbmiſe to pay Boney fod>lyveral 
rok ny jp . Mares, amounting in toto to 8251: 8's, when in Ttuthe wis 
13 8.4 d. and 82 1. 1818. Ad d 10 8. nan demanden teſt than What was ud. 
the Inereft . As to'this Matterg:nwhere the Plamtiffilays ſeveral Promiſdtßitf his 
for = _ Declaration to pay Maney, Gr and inleaſting up thefheſe, de- 
* rar, mands more than the particular Sums will Aambunt tirito; TUiszea- 
four Months ſohablè that the Deferidant' ſhould t vbject againſt it; but wherd ge 
and twenty demands 4%, if tis a, Fault, U fſhotdtYithink'! dhe Deferidant might 
4 1 7 |. eaſily excuſe. it 3. however; the Scicant adds.a Sire to it upon'the 
TY Authority of a Caſe in 2 ro. 478 which he miſtakes forfahyg. tis 
Pemberton verſus Shelton; and it was Debt for not ſetting'oiiciTielies, 
whereof the ſingle VaIuE Was IIS dt and tlie f treble Valdecame 
to 33 J. 2 . but the Actian was brug for 33 J. . 
was due. | ; „Nod. 
If the Serjeant had turned to the Caſe, there could have been no 
Oecaſion for this Quere x for the true Diſtinction was there made, 
| iz. 22 106 Action is S a Specialty, the Plaintiff mult 
2 Cr0. 529. not demand le than. is due {e.the Sum N not only certain, 
4 but the Conteag Wee dur here me Bünond is not of any 
certain Sum, but conſiſts only jn Damages, which are never re. 
duced to a Certainty ti ecovertd,c there) If he varics from the firſt 
Valuation, tis not material. ä : 3 
NEC de 30 ots: 2 unsd and 201 d TA 3 0 a 2 21101 
2507120 ago 9:13: 0ng na dun, gni2t9t lat gn} BY To 
v3 


10 the ſame Purpoſe i is the Caſe in * — * Te was a Gin 


of a. Rent-Charge, of yoil...pex Avi and o 3 nomine pene, for 

every Month after it was due Ka ot” paid? B ecaufe in the Re- 
levin the Defendant avowe noming. pane, hen b. 

bis own Shewing there as 2 au 150 nths, e 


the Avowry was Feld ill; for he ſhould — ſhewed how the other 
150 l was larisfie d) xhis being oporf Heede fectfle Sum was ber- 
tain} andi the. COnmect rute gde bonp % 


18 id Buy aritt Hh Cafe) whichicheroa)ls Baty dan Op Car. 137. 


Caſe; but in this the Serhat follows Juftice Nute Hö Kites 
ſamd CAfe Byltkrat Name bot) the Miſtake of the Name is . 
able, Where tim Law it felf is not miſtakth, Whichwery fofren 
pads when the Name of thedCaſe; is Wrong B becuaſe! i may — 
ſumadj that where the} Name sis miſtaken the! Voritermever i:lodkid 
into tlie Cafe; 2in 268 dsadd $33 2503 B59 10:1 680 ViLHBICE $603 
'Tis true, in 2 Vent. 129. there was a Leaſe made reſemumg Rent of 
10 l. per Annum, payable Quarterly; the Leaſe was dated 25 March, 
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becauſe he might pay it before. ; 
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London cv: NEBHDAben Bond te; Perfoꝛmanct df an Award 
eb all Controverſtes betweenicht Parties, which 
-the Arbitratdzs chall male and pübuſh in letting, under theft 
Hands and Scals, & c. W vbom Dei bend als 08 mers Tenor 

Upon nullum arbitrium pleaded, the Ba repifed;*That" the 
;Aebitrgto2&:ccepetut pan -theniſtives! to dwarde de prethiffis,” per 
ſeriptum: ſuum indentat. (thavirigiourthe!'Copnla Junder cher 
Seals, (dealing out theit Hands) Chen awarded the Defendaut to 
ipay 66 H tothe Plaintiſt at Sennockratvieſaty, und Setinoek? tas 


not named beloꝛe⸗ then he avers; Chat the Award was treads to be 


delivered tootge Parties under their Hands and: Seals, Ste. and 
\afligns the Bꝛeach koꝛ not paying the Money ſeoundum formam & 
effectum arbltrii : Aud upon Demur ter) 
It was objeſted to this Replication, That the Submiſſton being 
to ſtand ta an Award toche publiſhed under the Hands and Seals of 
the Arbitratoꝛs ; therecwas no ſuch Award ſet kozth, koꝛ it was al- 
ledged to be under their Seals onl p. 728 

But this Exception was not allowed, becauſe in the latter Part 
of the Replication, tis ſaid, That the Award was ready to be de⸗ 

livered under the Hands and Seals of (the Arbitratoꝛs, &c. 
2 Ou. 258. But certaifiſy had it not been Tor thoſe faſt Words, the Replica- 
tion had been naught, becauſe.the Parties had agreed in what Form 
the Award ſhould be made, viz; nrider? the Hatids and Seals of the 

Arbitrators. | N | P 

As to this Matter there are ſome very nice Diſt ions made by 
the Lawyers. If the Condition is toi ſtand to! ah Mward ſo as tis 
Signed ant Sealed, and the Award ſet forth 'is;o That it was Sealed; 
1 Rol. Ar. this was held good, abecauſe Sealing is Signing in Lau but not 
245. No. 25. e converſo, * | — a 
Palm. 7. Now if the Words had been, Sigel wider their Handi it hath been 
ruled, That they ought actually to ſabſcribe their Names. 
palm. 109. But if the Word (ſgned) had beem left out, and the Condition 
had been, ita quod it be made under their Handstand Seals, as it was 
in the-principal Caſe, euen in ſueh Caſe, Mountigue and Doderidge 
held, That Sealing was ſufficient, becauſe it was eſſential to a Deed, 
and Signing was but a late Act: but Juſtice Haugbton was of another 
Opinion, That they ought to put their Names to it; and en 
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poverns all the Herbs ip that Sentence. -' 
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there was a material Gartance'in ehe Mattie of the C on; koz 


Commonalty; t Fu hero &e: That on 

houid ſet up a Trade there. —. 4 the Penalty ot 9 | SES 
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bo Atton _ bought * Ar Myy , 'Builiffs, $ and Com- 
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the Mayor, B Commonalty; — —— orien 
117 Denen Neb Cato is not ſirf#ly purſued; betaute the 239. 
Yaw ag made bn particular -Perſons by Nante;” when it ought: ko 
be made by the Mayo2, Batliffs and Commonalty tz fo" is tze 
Cuſtom as ſet. oꝛth in this Declaratian, 0 (ue $193 1 
yd een, is agaiuſt Lay becauſe it extludes all thoſe 

jade erven Appzenticethips: in t6-Ooworations and lor this 
dant had Judgment! | % 


0. 11. Rep. 26. Cales cited;to maintain this qudgment. woe in my Lord 
53. Gulb, 90 15 eee firſt e Mas che Tailotsof Ipſwich Caſe, 
tb ho eh o an Action of Debt on a By-Lr, That no perſon ſhould 


ob. 210. 


Trade here, or take an Apprentice; till he was preſented to the 
| 3 anger Wardens, and | -fhould prove that he bid ſerved ſeven 
70 pprentiee t the Trade nor then Mer; unleſs he 
ould ln to by them te be a god Workmaih. 3/7 i: © 
ee cd 'Law, becauſgcvhen a . fared. an 
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ee 958 bis. That à BVYLaw made for the 
overnment Of "fg in thei rades is good, but not to reſtrain them; 
and to this Purpoſe the Year-Book 2 2 5. 5. B. was cited, where 
Hull, who was then a Judge of the Common Pleas, ſwore by God, 
In at a Fight. given _ to uſe = Trade, was againſt Law, and that 
e wou it the Ma o made. ' an it; f ms that he 
was in- earheſt. i eeaule he bound it Hirte Oct Ne 
* Hob. 210. The Rt Caſ 35 in * Hob. {V n incqrporated the Fel- 
lowſbip of Webers in NM N. naß bem r to make By- 
Laws, and it was ordered in the Grant, That none ſhould exerciſe 
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1 Mod. 14. 


ang of natural Affection, and like wiſe for Money, was pleaded without 


the 


Mo: Ce. And the Plaintiff alledged, 
he tendered the Money, and that the Defendant did not furfen- 
der: Now if he had only proviiſed'ts Jatfender, in Conſideration tlie 


ll in — cares Ren Rever6 
IT be the Leaſe of the, ceaſe of the Ka — 
to be fo nene but on the pleated as ihe Lenſe 


Markham and the 74. 
Tis ads: that 5 are 10 be videred wccording to the fl olez 
from 


of Law ; and therefore, if one Joint · tenant — & a 'Grenr 
= Companion, tis naught, becauſe tis an 
fs ſuch an Eſtate ; it ought to be by Releaſes” .. 
But where a Reverſion is conveyed by Batgain and Sale, or b. 
Releaſe, this muſt be pleaded by. way of Men becauſe that A : 
Conveyance proper to that Eſtate, MT m on no) 
A Licence to enjoy a Houſe from ſuch a Tiwe till ſuch 2 Day, 


amounts to a Leaſe ; and muſt be pleaded as ſuch. _ 
So a Grant of a Rent-charge from Father to Son, in Confideration 


, 


ttornment, or Enrolment ; and it was held ill, becauſe it ought to 
pony by Way of Covenant to ſtand ſeized ;/ for ſo it operates 


22 muſt be admitted that by theſe Articles there is neither a cer 


tain Day appointed for Payment 'of the Boney, na fox execiiting 


Ge Contheyance, foz that was to be at or before the 17th of 
November; and tertalniy if he had exetuted it before that 8 


would habe been intitled to an Action fo the Money; which ba 
that the Dut 


* accrews {amediarety upon the Execatton of the Con- 

beyance... * > 277GH] 2 
But admitting a certain Day had been appointed. for making it 
then the Objettion would babs deen a little moe coloutabte, Viz, 
That the Clauſe to pay the Money tempore executionis of the Con 


- vepance-thotild refer to that Day ; and fo, whether the Deed was 
then executed o2 not, the Boney ſhould be paid on that Day. 


But eben in that Cale the Law had ili been the ſame, becaule 
ent of the Money muſt-necefſarily relate tu the Execution 


of t Deed it ſelt, ans not to the very Day in which it was ap- 


pointed to be executed. 
Some Bock - Caſes were cited, to prove that the Plaintiff ooght to 


do the firſt Ack, to intitle bimfelf 0 this ARion. - 
pile The Plaintiff promiſed to s Fwy on a ms Dap and 


„and the Defendant promiſed apo Payment thereof to ſurren- 
That at the Time atid Place 


other had promiſed: to 725 this' hall been mutual, and each Party 
might have mutual ARi6hs for Nod. performance ; but a Promiſe to 


ſurrender Payment of Money; makes it a quite different Caſe; 
for there 1 Payment more precede, or elſe th muſe bes Tender 


and Refuſal. 


2012 
© 'Tis trne, in that Chivibe Platariff plesdabin Tender, bat wor 2 


0 Gag it was page againſt bim afate Lan | 
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Debt. 


80 were one covenanted mer 400 l. in i Bank-Stock, and | 
the other covetiahted to accept it, and that at the Time; : 1 5 
ring, Cc. he would pay the Motey 3 he wult firſt tran der, 

the Money will become due. 211011 . 
here were ſome other Caſes cited on the other Side, to prove. that 
the Payment of nen had o Depentionce upon the Execu- 

tion O the Deed. 5 — #7 1.5 eint: 0 / 

£ 3 Co. 625. If he means Cro: Car. which i9 commonly called 
0. there are not ſo many Pages in that Book; in Co. . 9 75 
is nothing to this Purpoſe in that Pag 
Then the Caſe of Pordage and 


le was. Wed which: was an * 320, 


pre 


Agreement that the Defendant ſhould give the Plaintiff 300 l. for all 321. 


his Land, Gr. The. Plaintiff brought an Action for the Money, and 
did not aver that he had conveyed, or tendered a Conveyance of 
the Land; and it was held heineed not; and in that Caſe this Di- 
ſtinction was made: F Where there 18 mutual Covenants in one 
and the ſame Wiiting, (as there were in that Caſe) there the Par- 
ties may have mutual Remedies 3 and an Adtion may be brought by 
one for the Money, without — that he had executed the Con- 
veyance ; but tis otherw¾iſe where Men expreſs their Agreements in 
ſeveral Deeds, for then the Covenants na Ponte are the Words of 
the Party ſi ſigning it. 07 1 IM. 


So in 2 Saurd. 20, which "A miſtakes fab 2002 Jt was the Caſe of 2 Saund.350. 


Opie and Peters' ; andi it wastan Action on zPromile about building 
a Home.? ne oi enn S11HD 1 digi ;; | 50-918, digt 
af The plaintiff was to build it, and che Defetidant whs to pay him 
o-labore e Tis true, in this Caſe he muſtiaver that he "A buile 
the Houſe, or) was hindered; becauſe the Agreement to ꝓay the Mo- 
ney was executory' 5 and there the: Word pro makes ton 
to be precedents. 30.0! 409 MV 16 1915 3: ? 

Ja © where; thecAgreaient was, That the Plaintiff ſhoutd not uſe 
the Trade of a1Taylor, & and in Conſederatiort thereof. the Defen- 
dant eovenanted to pay him 100 f. per Aunum, during Life, there 
the Words in Cdnfiderition t hercof (that is, in Confderaticy of the 
Performance of the» Plaintiff's Covenant): do not make it a Condi- 


tion pretedent; l as iH the Plaintiff ſhould break it, he hond ne- 


ver hare bis 180 lf per Aan: Hut. the Reaſon was, becauſe, the 
Platntüff could not? itt his Lifetime aver a tõmpleat meet 
his OW enant, för ãtwas in the Negative g Mhichcan never proper 

be ſaid to be performed till tis become impoſſible to break it. wh 
the Plaintiff might haue dome at any Time whilſt living ſo that 
tis Covenant cout never be performed tilbhe-was:deadp00s - -1 


pal Caſe, was held til © but there wbte fome- other Exceptions to it, 


.t:23 By the etivlos, the Phatntiff was tu ſeal a-g00d:Canvey- 
ance and the Dectaration was, That he han ſented and delivered 
lt, &c. to the Uſe of the Dekendant: Not this was: not; a: ſufii- 
cien — of his „ becauſe he might deliver 8 


4 
— 


. For the Reaſons abo de⸗ mentioned, the Deelaration in the minci- 
. which not uch Motice was talen. Ad! : 938Vi wid eo | 
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to one who would not deliver it auer to the Defendant; and he could 
not compel the Delivery to him, :becauſe: the Plaintiff had not 
named the Perſon to whom he delivered it.. 
Ney. 18. As where 4. promiſed to pay Money, in Conſideration the other 
would ſeal and deliver a Releaſe to S. the Plaintiff averred that he 
made the Releaſe, and delivered it tei B. for the Uſe of S. It was 
held that this was not a Performance of the Conſideration 
There is a Caſe cited between Beaſe and Draitoz; in 4 Leon. Cas 
148 ; but it muſt be a Miſtake, for there is no ſurh Caſe in that 
* Cro. Car. Book ; and the * next Caſe cited is nothing to the Purpoſe: /7 It 
1433. was a Grant of Reverſion pleaded, and did not ſhew that it was 
Dteed or Fine; for a Keverſion muſt paſs by one of thoſe Ways. 
3. There was another Objeckion, ſl. That the Covenant was to 
pay 5031: to the Plaintiff or his Aſſigns; and the Declaration was, 
That the Defendant had not pald it to the Plaintiff: Nom if he had 
-paid it to his Aſhgns, he had perfozmed his Covenant. 
'To prove this, Cro. Elix. 348 was cited: / A Covenant that: he, 
his Executors and Aſſigns, would repair ; and the Breach was, That 
he, his Executort and Aſſigns, did not repair: This was held ill, be. 
cauſe it ſhould be in the Disjunctive. / That neither he nor his 
Aſſigns. had repaired: But this Caſe. was denied td be Law, Mz. 
7 W. III. between Smith and Sharp ; for the Breach may be aſſigned 
as the Covenant is. pennet. od Eu os Fand. s nt C 
The next Caſe proves that the Payment to one is ſufficierit, where 
more are named; which is quite contrary to what it was. cited to 
2 Sid. 41. prove: ff, A Man betame bound. to pay Money 0 two at the | ſan: 
Time; it was held that Payment to aue was ſufficient, becauſe it was 
impoſſible to pay the ſame Sum to ſeveral Perſons at the ſame Time, 
which is very true ; but tis not an Anſwer to the Objection in the 
principal Caſe, for there the Payment was to be made to two in the 
Disjunctive ; and from an Averment that it was not paid to one, it 
cannòt be interred that it was not paid to the other. 
4. It was objefted, That the Dekendant was ta pay the Money 
in the Pouſe of Sir Francis Child, at the Execution of the Con⸗ 
r Lev. 145. beyance ; and the Declaration was, Chat he had not paid it ſecun- 
3 Lev. 293. dum formam Articulorum: Mom there being a Time and Place ap- 
Mod. 269, Pointed fo2 the Payment Gc. the leading ſhould be purſuant to 
the Agreement: fl. That it was not paid at the Time and Place 
©  alledged, and not ſecundum formam Articulorum : iuhich is by Wa 
-of Argument, and not direckt. 
The Caſes above mentioned in the-Margent prove this Exception 
to be good but that ii C Yb. Elia. 28 1, which as alſo cited for the 
ſame Purpoſe, proves re direct contrary: ¶ it u Debt upon Bond 
conditions for Payment: df Money at 1two. feugtah Days,” and at i 
certain Place: The Defendant pleaded Payment ofiiche; whale! Sum, 
bum a Forman Comdimmr ; andithis'was heldiyepd;} for raddirde 
[fnguld fingeliz, tis the fame Thing as if he pleaded Payment at feve- 
ral Days, and at the Place. eg. 
3! Tri 309.94 3 ene eee Big 20 0103 „. 200% 
02 F 5 And 
| I 
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And o! is Cro. Car. 560 3 which- was alſo Debt e on Fir rl d cond} 
tioned, That the Obi or, 17* the Requeſt of the Plaintiff, ſhould: ac. 
cept a Leaſe of ſuch nds, and ſeal a Counterpart ; he pleaded 
non requiſcoit : The Plaintiff replied, That a Leaſe was drawn; fecun- 
dum formans Conditionis : And this was held a good Replication, tho? 
he did not ſay that the Lands in the Leaſe were the ſame: with thoſe 
in the Condition of the Bond. 6} 

| have been the longer in this Caſe, becauſe tis not * reported 
in a confuſed Manner, which I have endeavoured to make intelli- 

ible, but becauſe there are many Authorities cited in it, which I 
fave carefully examined, and placed them under the proper Ob- 
ions and Paragraphs to which they relate, they being jumbled to- 
gether in an indigeſted Manner in the Book it ſelf; and ſome are 
re e. others not Pereigent to the Subject for * they 
were cit 
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ber, and ene verſus Chien, n 
dn dit Mich. 11 W. III. Rot. 364. 755 3 


Midd. ſſ. N HE Defendant Clemence became bound to Elizabeth 

Templeman in a Bond of 200 l. in Truſt foꝛ the 
Plaintiff Francis Templeman ; and the ſain Elizabeth be men mar- 
ried the other Plaintiff Lynch. + 

Then Clemence became bound to Lynch and Francs Fenolonan 
in a Bond of zool. that Lynch alone and the Defendant Clemence 
ſhould ſtand to the Award of Arbitratoꝛs, Kc. to determine ws Dik⸗ 
ferences between them, or either of them. 

An Acton of Debt was bzought upon this laſt Bond by — 
and Francis Templeman fo Non-performance- of the award, and ups 
on nullum arbitrium pleaded, n each tat 

The Plaintiffs replied, and ewed an Award, which among 
other Things was, That the Defendant <0uld;pay to the Plaintiſf 
Francis Templeman 831. 8c. and that upon Payment thereof E 
ſhould execute a General Release. 

The Defendant rejoins that-Francis Tamnlenian as na Party to 


5 ot = heing not ſo much as named in the Condition ot 


Bond; and upon Demurrer to this; Rejoinder it was objecteßn, 
bo That, when Pynch married Elizabeth Templeman, uh was: 
Trultee Foz Franeis; then hechimſcelf, in the Right: ol hin ute; be⸗ 
tame the Truge 3; and he and the ceſtui que truſt, both joining in 
taking the Bond of Submiſſion, ſhews their Agreement that the 
Matters in Controverſy ſhould be determined by the Arbitratozs, 
they are in Law but as one Perſon ; and if the Boney had been 
awarded to be paid by Lynch, a Tender and Refuſal by the ceſtui 
qa truſt had been a good Plea to an Attton of Debt bjought by 1 
1 ru 3 
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to de 0 to tab ha 
not be conſtturd as it Ha) np to 8 to a trafiſter tot —— 
miſuon; . 4. had been appoint es to be pain kd Lynen t Poo ' 
ſaid, it hav bern in Equit9a-Papriiefit td Francis: becatiſe the 
nep due on the Bond tank in the Maine bf Elizabeth, was it 6 qitity 
bis Money, and Lynch wäs betoine ts Trütee up the Bit ige 
- ſo'tis the ſame in Effet as lt the Moes had been awarded 0 be 


paty to h. 258 1 2 
b bhp eh 


Pp — WP 
| Trultes ; thetefote' che y 


Beleg, the Alo s of the Condltlbön do arb R 

. Francis Templemaf ſubmitted himmel kor tis to tand to. the award 

gat Arbitratots to determine all BatterS'between them, oz either | 

them, whirh Caps would be imperrinent if there were not tod 
| Perſons'if one Parr. 

. | .-Now'to'prove that tho the Money was 1 41004 de paid 0 

| Templeman, yet not as a Stranger to the Submiſſion, this Caſe Was 

| 


March. y. cited: f. Two Perſons became bound to ſtand to the Award of S. 
 _ concerning-a-Matter whieh did ariſe on the Part of the Wife of one 
: of them before he married her ; and the Arbitrator made an Award, 
that the Money ſhould be paid to the Husband and Wife : Now tho 
| he was nd Party to the Submiſſion, and the Money was ordered to 
iS be paid to her, yet it was held good, becauſe the he. Conrroverly was 
( | | 2 1 upon her Account ; And fo the Award Wäs within the 
| ubmiſſion. 
= Ja Court of Enutty would cotmpet dhe Ererutton af an Award, 
| then this ts gd. $05 
'1 17 Ed. 4. Mow ſuppoſe that before the Statute of Ales an Award had been 
bt ; 5. B. made, that the ceſtui que uſe ſhould p20rtite his Feoffee to execute a 
| | Releaſe to'a Perſon in Poſſfeſſibn o cw, be this would have been 
WW a good Award; and ik he dad refu be might de kempellev in 
i Eqtiitpitovotti; 7 | 2 26000923 19 0 W 
3 Mod. 9. So where there are ther Pertoug! iz, A. B. Oo n 8. linver- 
1 tekes to pay u Debt to Ci and then Ac und B. ſubmit to un Award ; 
which was / Chat A. chouſm uiſtharge A from what! He hau thus lit 
11 dertaken : Now tho C. was no Party #*the-SubmiMon;' pet the 
1 | Awary'was god becauſe when the Debt is En to O. be it when it 
=_ _ — oor Ap ioon (ooh rg Tourt: "of quite cd. Me a Dif 
ue 16333T3 MONTES 0691 607 0! e moe £40 
= Then ſeveral Caſes were cited, an auwäglt the m e rg 
but rhere is tidtbiibg chers|ro-/this/Purþoſe,” 71 3; _ 71607 
herr was atidther/Objettion tu che Award : fl Chat by nen 
ing General Relrate to de ROAD IIS of'Siubrliiſſion was pif⸗ 
charged; but this Obſitton -was-hot-atlowty, breauls there" being no 
5 Tiine-fited to riaking theReteaſe, uw Wall be eontuer th/diſchitge 
= at! Mutters du the Time" ot the Subfiiflion z and do the e 
1 ha augen page 2, 1n one” of l 
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| BT 11:13 Hi 2. 1 Rot. r Bac ox dna oo —_— 
N 9085 JFC | l 
York, fl. 75 EB T upon Bond conditioneb, Cbat it one Bamond 
nne whouſd acc ompt and paß to We Duke, or hi * þ 
allRerit# whith hep ör any bp his Overall receive; and [Tall uſe; 

dis den Enveavoar to levp by Diſtreſs” the Atrears ol Rent, and 

allo within two Months atter evet y eur during echls tolleaing the 

dad Rents, walk gebe a true att ount thereof in CUritini rothefaſy' 
Duke, "8&6." the then, Sc. ee ene 36 0 * we 

| -TheEDifondahit ſiaaven Perfozmancs generally $1282 128 496} 

- "The Platifi®replien," That he hav received 7008! I which he 

bod not gad tothe Duke! r dis Oder. „ 

The Dekendant rejoined, That dene 8e vetum eſt; that Ramon 
had received 3661.” und no mowe; and that he gabe a keue Account | 

_ thereof to the Platnerff ; 30 l. being the Ballatice! of the'Taio-Gerount; = 

pap gn theſe-Exteptions were fakento'thib Pleabitngs; | 

To the Bar, hecauſe the Conditionbetng'partly in che Dir 

ſandtve, the Dekendant caritiot- plead Perfoimance generally, © = | 

©8645 Cro. C.. AA l. where: the Caſe Wüs, . Debt on Bond for Perz L 6. 566. 

fornitifice- of Covenants, one whereof was to pay 34“. per Anu AK. wot 550, 

the four moſt uſual Feaſts, or within ten Days after: The Deſendans c-, Car. gal 

could not plead Perforradined ſecundum fothrem"Indentilre,” becaüſe C Elis. > 

the Payment of the Rent Yefets to ſeveral: Times! it being teſerved z 3 311. 

in the Disjunctive 3 and the Defendant to anſwer at which of the idem. 

Times he paid it, otherwiſe the Plaintiff could make re. Manner on 

; Rep ly. CET S814; ue 7a | 

Chen it was bee to the Rejoinder, fl. That the: Defendai 

ought not to ſay..quod bene & verum eſt, chat Hathond- received 

500 J. and no moze, when 'tis(poſitively amirmed in the Roplicatſon 

that he recetved"7006 I. Therefore he ought to give a poſitive: An- 

wer to it, vir That he had received 300 l. and given a true Ac. 

dount thereof'; ond then traverſed that he received 80 oz mode 

than the n And the Court was of "this: Opinion. 1 N 
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wüde, © EBT againſt. 90 WIG of a'Sheriff ; and/ | 
9 3 5 upon non detinet pleaded, the Jury kound a ö i 

Specim QUetvie : 2 fl. That. the Plaintiff Langdon, as" Erxecutsz of: _ 

one Hin, obtained a Judgment againſt John Whittington fo: = 


2801. 118. 10 d. Debt and Damages zand upon a Ca. Sa. Direfed to 
3A Henry 
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Henry Wallis, Sherif of Wilts, and Hisband to the Defendant 


— Whittington was arrested, and being in Cufody, -he--afligned' a 
* Montgage ti the Qrtver-Sheriff, im oder to ſecure the Payment i 
the Debt, and he w that Wallis t 


thereupon = at Libe the 
Þigh-Sheriff was diſthivged-fromhis'Dffice ; and afterwards Whit- 
tington paid the 8 ry = CUnder-Sheriff, who re-alligned the 
Poztg ane. hum. e ee 1909 T SETS: 
+The-Queſtion ms, Mibether an Adtiou of, Debt-wokiy lte again 
| the Exegutxix of the Sheriff ? And it was held that it would not; 
berauſs Debt mut be fguyded upon dym Contract, aud here was none: 
'Tis true, an Aﬀion at Debt will lie upen an-Elgape ; and there ts 
no Contraſt between the Creditoz and the Sager; but that is not 
an Action at Common Law, but tis given by the Statute Bf R. 2. 
_ Now here could be na Contra; nog fo: much as quaſi sx con- 
tractu⸗ becauſe the Sheviff had no Autpozitp to dilcharge the Pꝛi⸗ 
ſoner: upon taking ſuch Security; he could not retoꝛm it as an Ex⸗ 
cuſe fa not having the Body at the Day: And i the Plaintiff in the 
original Acton, dad weugbe an Aion; ot Debt koz an Eltape before; 
Whittington had pald the Money to the Ander ⸗ Sheriff, the fiion 
wauld have gain, and the Sheriff Coun not plead the re- 
the Moztgage in Bar to itt... 
So if} Whittington had been retaken alter be was at large; be | 
could habe na Remedy" by an Audita queſela ; and. if ſo, his being 
Dilcharged by the Sheriff is a plain Eſcape, foz whith the Plaintiff 
might haue that Aion, but nat an Adion koꝛ Debt:fo2 the Monev. 


oy JIn Croœ Eliz. it was tie Dpinion-of twa Judges, That when a 


400. Pan is taten in Execution by a Ce. Sa-the Sheriff cannot diſcharge 
1 Pꝛiſoner, tho he pay the Debt ta him, , becauſe that would be ta 
ä exceed the Authozity which he hath by the Writ, which is to take the 
| Body, and not the Money; 
CTis trye,:Gawdy and Clench were ol A contrary Opinion bur : 
fo2 what-Realon it doch not appeat. ic q 
hey could not ground their Opinion upon the; Vean Bock, 
13 H. 7. 16. for there is nothing there relating to this Ppurpoſe. 
"Tis true, that Year-Bgok is mentioned in Juſtice Croke, as if; theſe. 
judges: had relted on it as an Authority for them; and: fo, is 
21 H. 7. 23. But it ſeems:they, were miſtaken: in both 4 and ſo is 


i 21. the Serjeant himſelf in the laſt of thoſe: Caſes; for he tells us, he 


H. 7. 23. hath looked into that * Vear- Book, and cannot find any. Thing 
..- - there tending to this Matter 3 cjur contrærium verum eſt ; For tis ſaid 
there, That if a Man is taken in Execution upon a Caprar ad ſatis- 
faciendum, the Sheriff hath no Power to diſcharge him; for he is 
commanded by the Writ quod habeat corpus of th he Defendant. to ſa- 
tisfy the Debt, (which I take to be this very ute ; but tis there 
further ſaid, that upon a Fiers facias tis otherwiſe, becauſe by that 

Writ he t>rommanded quod habeat denarios in curia,” 

That Caſe in Croke: aboye-mentioned. was in the 33 Pleas, 
and in a Miliſpire Cauſe as this is 3 and Popham, who was then 
Chief Juſtice, followed the Doinion of Danby, who was his Prede- 
cefſar; in that r Vols: for in 33 H. 6. fol. 48. he "= 
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G Opinion; that by the Wards zd ſatirfecigrdym in the Writ, Pa 


ment of the Money to the Plaintiff himſelf muſt be intended ;. : 25 
if not paid to him,” chen e | 
Coſtody till he Hath fatished the | ebt. af? te 
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This Execution viſfers-from: a Fi. fa, fon in the latter the Seti 1 EE 


hath authautp to leun the Money; and as ſoon 8s that is paid tg 
:þt Sheri, the Defetivant is:difcharged; np tie Alon ia tran 
fereed from him, -and\agatuſ}/the:Sbertff.! | 7; Bags 6:01 9 af. 
But tis not ſo upon a Ca. Sa. fo2 the Reaſon beföze giwen z and 
therefore, - at : that very Inſtant in which Whittington; was dilchar⸗ 
ged, the Plaintiff might have an Adlon of an Eſcape againſt the She - 
tiff; but he can never have Debt uponithe Contrad, neither can 
this Caſe be retembied to that of an Executoz taking Bond koz a G 
Debt due to his Teſtatoz : CTis true, ſuch a Bond is a Satisfation, 


aud-by-Confequence a Diſcharge of the ouginal, Debt; but it paß * 


nat from thence-follow; that the amgnment aß the Moztgage in the 
pjincipal Caſe ſhould: be fo ; becauſe an Executoz, quatenus oY | 0 
jath an Intereſt in the Debt due to his Ceſtatoz, and might dil; 
charge it without any real! Satisfaction; put che Sheriff hath na 
Yanner ol Intereſt in this Debt, noz Authozity ta tate this Se: 
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There were-many-Books' cited, ta pꝛaue that the Law requires. 

Sheriffs ſtrickly to obſerve the ing 's Writs, ; ds ta inſtance in 
801 : Ty. 9Stt $613 ly et 4 ee 7t * "4 


| ONLY ' {11 199 411143: 0? by Wis 196 2216; 3 | 
i: Pe cannot detain Goods-to his own, Uſe, levied. by Ucrtue of Noy. 107 
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a Hi. fa. tho he pap the Debt out ok his down Money, becauſe:by-the- 


(Urit he is commanded to levy it de bonis Sc catallis of, the Deken 
dant; which muſt be by Sale and not otherwiſe. _ . 5 5 GE 


I . ' | TS. 4 5 1 * 5 5 WW * | i 
Neither can he deliver the Goods themſelves. the Plalntitt bol re Eliz. 


he muſt (ell them. 1 ee 1 ada aden 
The Serjeant hath. cited 2 Ven. 93. but ppan Peruſal af, that Caſe, 
| find. it was adjudged upon another Reaſon : It was an Action o 
Treſpaſs brought againſt one Sampſen and a Bailiff, for taking and 
detaining Cattle iqnouſq; the Plaintiff had paid them 11k Bintan is; 
The Defendant: Sampſon juſtified, that what he did was by Vertue- 
of a, Fi. fac on a;\Judgment,,' which he had obtained againſt the 
Plaintiff, and that the Bailiff, at ejus ſervjen, did take and detain, 
the Cattle qyonſq;/be paid the Money to the Bailiff, for the U/e. of th, 
Heriffe And upon Demurrer, this Plea was held ill, becauſe it did 
not anſwer the Declaration ; for that as for detaining, &c. till 
tie Money was paid to Sepſor and the Bailiff ; and they juſtified 
the Detaining, till it was paid to the Bailif t. 
Iis true, there was another Exception, vis. 'Tis ſaid the Money. 
nas paid to the Bailiff for the Dſe of the Sheriff, which ouzht to be, 
to the: Uſe of the: Plaintiff 3 for if tis to the proper and peculiar Uſe, 
of-the Sheriff, then he had not purſued his Wirit, for by that he is 
commanded to levy the Money &. quod babeat denarios, &c, 2 1 4 
aendum to the Plaintiff ; but this ſeemed to be a ſtrained Canſtruction 
of the Plea, for it muſt be intended to the Special Uſe of ENG Ret, 
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MW before tis retozned, the Dekendant may pay the Money to the 
herift; and i 'befoic'the Reto made he is out or His Office, and 
the nem Sheriff tetoms that he receſves the Writ'endorſed feri fe. 
ci &. but had not the Honey in Court, the Dekenvant is'diſcharg. 
2 * this = Mi and the Platnrif” muck rue bis Serre again 


. 1 Far S016 e 


BA 28 Term, 3 Je, 1. there: ito eee in B. N. 
cht if a 8h ic levies Goods'to che Value of be Debt, and pays 


dF 4-1 
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._ ob of his! Office: whether he could ſelł the reſt ? 1 Lis 
"(Juſtice Croke: Serjeant Moor, and y Lord Rolle, who all report 
e ſame Ca 1 that the Sale is good 3 and Whew Reaſon 'was, 


Wt That the Sheriff Having ſeiſed the Goods, and not retorned bis 


"Writ, be is become chargeable to che Party for the Value, and there- 
fore mi ght fell them, tho'©he is out of "his Office; from which it 


might bh inferred, that Payment to the Sheriff in the principal Caſe 


is bod; and that by acceßptisgithe Mortgage, he is become charge. 
able to the Plaintiff: Tis true, the Caſe is ſo reported by thoſe Au- 
chors but Juſtice Yeluerthn reports it quite contrary, vi. That ſuch 


and he ought to turn over the Goods to the new Sherift; for by the 
bare Seiſufe, the Property öf the Goods is not Alter'd, duet. re- 
mains in the' Owner til f Se for a Seizure is not an Erecution; tis 


the Beginning of it, and no more; and he ought to retorn his Writ 


Hou 4 executed in tanto: And of this Opinion were two Judꝑes in the prin- 


cipal Caſe, and denied that Report in Crole to be Law; and yet by 
a Seizure the Sheriff hath ſuch a property in the Goods, that be may 
bring Trover' fox taking them out of bis Poſſeſſonn. 

So that theſe Caſes do not decide one Way or the other; Bentber 
doth that Opinion in 2 Mod. 214. much prevail: , That if a Man 
is taken in Execution upon a Ca. S4. he may pay the Money to the 
Marſhal, in Satisfaction of the Debt; for it was but the ſingle Opi- 
nion of one judge: And the Book tells us, that aii were of a con- 

trary Judgment, becauſe the Perſon'who paid the Money may have 

a Remedy to recover it again of the Marſhal 5 for nee to bim! is 


not a Satisfaction of the Debt. 
In the principal Caſe; judgment was zäwen for thi Defendait; 


chiefly dera the diſcharging the Priſoner” upon taking the Mort 


* gage was an Eſcape in the Sheriff; and where once ſuch an Action 


is veſted id the laintjff, he ſhall never turn it into an Action of 
Debt; beck 125 ariſes ex wralgſicio, and the other ex tontrads ; 
which are widely different in their very Natures, and never to be 
conciſed without at Att of Parliament; and that is the Reaſon why 


«i Action of Debt Ties upon an Eſcape. 7 
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W he Year Book, 2 E H. 4. was: cited to maintain is : 7 2 H. 4. 
which Pavel that. which iso quite contrary. £ di 
he 


riff Tetorned: Frm 


nA +4 &4 


mn geit hae viſum arri 5 and thereupon a 4 pas 725 
nam Hlued to take the Cattle of d. The Sheriff 4 took fe fo Go 85 
but re-delivered them to he Owner, upon givi dtn“ 
dempnifie him, ret as 8 A 25 ban de ba 5 gfe < 8 
Condition was againſt q Lay 3 Nene 109 ches Fel of 
and not to deliver hem upquſ tak ing l nd. "x 

Juſtice Mans am in zenten e PETR that Bond, put his" 
Caſe. Ifa Bond is given ta g Sheriff With. a Spe to ſavehi 
harmleſs from imbetiling A Wii Whiel had. to afre the Ob i= 
gor, Whether ſuch Bond is good or not! And held by all | that it 
was a void Bond. #1 Q7 20101 of {HOT Ai 

But in later: Caſes there 5 deln a f lockten . fiijle * as to is 
Matter; for though it was à 3 inion, and did preya 
That where a Condition of a Bond was againſt Law, that Boa it 
ſelf was void ; vet my. Lord Coke tells us, It muſt be underſtood of Co. Lit. 206. 
a Condition to do a Thing, which is malum in r ſe; for i many Caſes B. 
there may be Conditions,to do Acts againſt the Rules of Law, and 
yet the Bonds are god to Iaſtance in ſome; 

f. If the Condition of a Bond is to make a Feoffment to his Wife, 
Fil Kis. void än desginſtt Laws 5 yur 18 the Bong b good, and 

epd ſingle. 1 it 1300.0 


A Sheriff being Abgut te levy 'Gobds' on a Fieri fallen took Bond 10 Rep. 100 


of the Perſons. 51 thgugh, 105 in Bis Cuſtody to pay Fo Money'into Beaufage's 
Court at the Return of the Yar 3.704. this was held a 860d Bond, yet c 
it ſeemed to be a Agent 1. , i. aenioſt” the Statute 23 H. 6. by 23 6 
which tis euacde # That La alf ciſcharge Fersch arreſted cap. 10. 
bpon Surety of ſufficient Perſons, &c. to appear, ” exibſi Perſons in 
Execution: The next Clauſe, ews in What Form this Bond witly 
Sureties muſt bet ken, Vit lt. aſt Pe tothe Sheriff by-the Nameiof 
his Office, and the Condition Malt be to appear at the Return of the 
MWiit; then follow theſe Words, wiz, If 12 take an Obligation It 
other Form by Colour of his Office, *tis. void: Nos ie-tiking | 
Bond to, P99 one; into Court is $another orm, and not preſcribed by 
955 statute; | becauſe it was taken of a Perſon not 2 Cod, the 
ond was 15 10 good; for the Statüte extends t to, Bonds ofily made 
by Perſon $ under an Arreſt, * | IOW HN 
k 155 0 5 if à Sheriff will take Bond to bail a perſon Who isnt 
able: by 11 the Bond is void; as if“ the Bond is to ſave Him 
11 * from diſcharging a Man in Execution”; and cis is Dive 
laningbam . Caſe in the Commentar ies... 
here. "was afarther Objection to the Eiſen in that Cale; 2 
15 it Was not purſuant to the Statute / Fg: 6. which requires the 
heriff to take Sureties in the plural Number, and there was but one 
taken; but this was an Ohjection of very little Weight, for thoſe 
Words are only directory, and not of any Reſtraint, "and therefore 
tis at his Peril if the Defendant doth not EI l 25 Bekl? 10 
© * A Sheriff 
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. . A Sbetiff may likewiſe take Bohd, in bisown Name, of his Udet. 
hath transferred his Authority to Him); and therefor? ts reaſenable 
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= LAS 44902 ef DE20 3133 197 g ve tiebi$ | Ans CR 4 * 
1 Ch)ueſter ſſ. B fot a Fine upon an admittance to a Copp⸗ 
_ „bnd e hold Eſtate, in which the Plaintiff ſet foꝛth, That 
phie was Lom of the Panor ok S. of which one Yeſſnage, and cer- 

. tain Lands were Parcel, and uſually granted by Copy ok Court⸗ 

Roll : That one T. F. was ſeiſed thereof in Fee, and ſutrenvered it 

i do two Cuſtomarp Tenants, to the Uſe of the Defendant and his 
W Heirs, who was admitted at ſuch a Court, 8c. by the Steward; 
and thereupon at the. ſame Court he aſſeſſed 10 1. foz a Fine, andy 
appointed a Day of Payment, to the Lom of the Banoz, which was 
not pald; then he ſets fozth a Demand and a Dental, ad damnum, 
p an 


It appears that Sir Edmond Saunders diew this Declaration, for his 

Name is to itz but there is no Plea or Demurrer, however, to di- 

vert the Reader, there are ſome Caſes which the Serjeant bids him 

look into, but for what Purpoſe I cannot tell; I am fure tis not to 

| inform him whether an Action of Debt will lie for a Fine upon an 
20, 617. Admittance to a Copyhold Eſtate, for the Caſe in 2 Coo. is no more 
=_ than thus, /7 There was a Difference between the Lord and Tenant 
1 | about the Fine; the Lord would have it at Will, and accordingly aſ- 
_ ſeſſed it, and appointed a Day for Payment ; the Tenant would have 
5 it certain, and on that very Day the Fine was aſſeſſed, he tendered 

| to the Lord what he thought to be warranted by the Cuſtom of the 
Manor; and therefore he did not come on the Day appointed by 
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the Lord to pay it; and the Queſtion was, Whether this was a For- 
feiture? And held that it was, but not if he had come on the Day, 
though he had not paid the Fine: There is not a Word of an Action 
== of Debt throughout the Cale. - tees ofa 
| - And 
| | 


3 7 2 0 ** * 
* 2 
0 
| ö | ; ; WV. 1 
b - s 
* I F * 
/ «A 
3 3 — 
1 * = 1 * * 
— — — — 
' 7 8 
—— Det re 22242 „ ef — —— — — at.os 
7 8 | 
F : * f C 
1 9 


| "And the next "Caſe is as ile to the — I was 5 Treas” 

brought by a Copyholder againſt his Lord, who pleaded, That he 

1 e plain and aſſeſſed a Fine, which , he ap; -ointed to 
he paid on a certain Day and Place, 5 not ogg, * the 
cocybold was karte neh bich he z and upon mm 
jer it was objected, Tat he ſhould EE wok the Fine to be rea- 
longbles Dot but it w ie, wah got. allowed, for it ought to come on the Copy- 
holder's Side w the C amſtances;” Whether the Fihe was rea- 
ſonable or 1 betauſe by Law the Firies are 1 5 and due 
to the Lord of conimon Right z And if the bby are at ahy Time unrea- 
bonable, tis only 6 be uſed as in Excu the Tenant to fade 


2 Forfeiture 3 but in"that Caſe the-Lord rg not alledged any Dee? 


mand of the Hoe, and therefore” it was aud ed againſt bim; for . 
there can be no Forfeiture without a Demand of the Fine. 

The. 13 C. fe. f. is much to the 'Tame Purpoſe, ſo that all theſe” : 
Ciſes relate only toForfeitufes of 'Copyholds, f FN rot paying Hues 
upon Admittances, and not one of them 40: an Ackier en of Debt > 


brought for ſuch a Fine. 
There have been ſome Doubts Whether an Adtion of Hebt would Sid, 58} 


le for a Fine an Admittatice O's 1 as but 4 5 ow 9 * 
0 bel that it will ne! 1 . 003 "71% 
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HE next is Tone Pleading Wir Nene. Tecin or Nam- | 
#£ ber fel ; here is no Declaration, but 4 Plea of Plene 4. 
mini rivis. | 

The Plaintiff replied, That. he filed./a Blll in the Exchequer 
againſt the Defendant, and hav an Attachment fo 0 int of an An- 
(ver, and . averted, That he piolecüted the Tat TWrit in order 10 | 
tompel an Appearance, and fo. to recover | *: 5 and that at the 
Time of the Return of the Subpcena he h 

The Defendant: rejoined, and confeſſed the Apen and the Filing 
the Bill and the Attachment, but ſaith, That he had no Notice 
that the Subpoena wag p2oſecuted, with an Jatent that th 1215 
bould erhibit a Bill fo2 recovering the Debt; and lo Ai prius h 
pleads Plene adminiſtravit die exhibitionis billz;and Iſle was tak 
won the Notice. Rea 
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Chamber upon this Judgment prout patet per gegord 
. cludes bis. Plea thus, undd petit judicium de. e: 

murrer-it-was objeited ta the Matter ot this Pea, 
l. TUhether a Curit os Exroz; 1 eh doch, 


Aud, it was held it did not, -becauſe't Recoad remains 
tig anima Traulcript the 


e bot, : Mich"; x W. 1 For, t. 7205 
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„ een 9 7 TK 


I 430 94192 3 eke 11 1 10 ol; f TON eLwW 
f 4 5 55 T Upon a. Jubginent, Thi Helen a J pl in Itats, 


ment, a Urit. ln Erroz „depending in. 9 0 rchegier,. 


mz and con⸗ 
f AD pou 85 


not hin inder the 
Plaintiff from.pzoceeding in an Action of, Debt upon os 2 a 


ol lent into the Exebegugrs, and 


10 {that 


* Sid. 236. Been, abhjudged. tower 90% 10 af 
4 OO] HOUR bath ed ever duce the T ine! of kl. 6. 


Els true, this Adlon hath obtain 


band hath beat; pleaded: ſometimes in 1 and ten in retar- 
datione jadiciy g but the de May is U wholly. 5 Hecauſe. 


there could not bea certal 
Judgment ſhould be affirmed. 


Time to re-fummon the Defendant the 


A (AUrit ok Erro: depending is a Superſedeas to an Execution upon 
a Judgment; but it ſeems tis not to an Aiﬀion of Debt, though 
there is no Difference in the rr ol Jag Thing between the one 


and the other. ® . eff 
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Vinſord. Hill. 13 W. III. Rot. 1564. 


Ba, $1. 


Butterfield verſus Marſhall. 


Hertford fl. dab upon Bond fo2 Perkozmance of Covenants 
in a Conveyance of a Houſe, &c. in which there 
was a Covenant, That the Uendee ſhould . Liberty to draw 


Water 
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Water at a Well adjoining to the Houſe ; and another Covenant, 


that the Uendo2 was ſeized in Fee of the Meſſuage, 8c. and that 
the Purchaler should enjoy it, free from all Incumbzances; and 
likewiſe a Covenant foz further Aﬀurance, either by Fine, Feoff 
ment, Recovery, &c. | | | | 3 
The Oekendant pleaded Perfoumance gener ally. 


The Plaintiff replied, and aſſigned fo2 Bꝛeach, That the Defen- , 


dant was not ſeized in Fee of the Well, &c: And upon Demurrer, 
Jt was objefted to the Foꝛm of this (Plea, viz. That there being 
a Covenant fo2 quiet Enjoyment, free from all Incumbrances, the 
Defendant could not plead Performance generally; but he ought tb 
have let fozth, That the Houſe was free from Jncumbzances at the 
Time of the Conveyance, and not charged at any Time ſirice, 
Oo likewile as to the Covenant foz further Aſſurance ; he ought 
to have pleaded, That no further Aſſurance was required, oz that 
ſich an-Affurance,” and no other, which he had executed. 5 
But the Court was of Opinion that the Plea was good in Sub⸗ 


pleaded as atoꝛefaid. 


ſayce, tho ill in Foꝛm; and that it had been better, if it had been 


Byt then it was objeted againſt this Replication that the Breach | 
bas not well aſſigned; fo2 it was, That the Defendant was not ſei- 


ed in Fee of the Well, when in Truth there was not any Covenant 


that he was ſo leized ; it was only that the Plaintiff ſhould have Lf: 
berty to dꝛaw TUater there 5 and the whole Court was of that Opf: 
mon; and that it appeared by. the Plaintick s own ſhewing, that he 


had no Cauſe of Action: 


— — p Aa 4 
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3 Peele verſus Evails. 
EBT bought by the Plaintiff as Adminiftrato2 of W. M. 
The Defendant pleaded that W. M. was indixed at Hicks's« 


Hall.; and convited at the Old-Baily fo2 a Burglary, and had Judg- 
ment of Death; and averred that the Juvgnient is ſifil in Fozce ; 


and that by Reaſon thereof, the Debt was foxfeited to the King, 
There was no Replication oꝛ D 
ther Proceedings in it. s 


Rud verſus Lowen, 
Vinford, © Hill. 12 W. III. Rot. 36 7. 
, & TB againit an Erecutozz upon 4 Penal vn 


1 made by his Ceſtatoꝛ fo2 181. fo2 the Payment of 
51. and the Plaintiff declared, that be the Defendant had not pal 


the Penalty; * 3D 1 


G. Ent. 66. B. 
135. 8.147. B. 


emurrer to the Plea, noꝛ any fyr- | 


44, 745 
| 35 


Upon Plene Aamialdravit pleaded, the. Plaintiffi: (Had a Uetdiz, 

: but could never get Judgment, becauſe he had: declared that the 

. 958 Penalty was not n it ow ways. been, that: thy gl, was not 
$ PO R f h Canons 
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Warwick, fl. Dr upon Bond conditioned * the Wirvnent 

3 | of 15 1- wherein the Plaintiff - derlaved, That 
- or w Detendont, &c. at Warwick, conceſſit ſe teneri, &c. 

6 The Defendant: pleaded the Statute made in 1696: /. That two 

Thirds ok the Creditozs, in Number and Value, might make a 

Compoſition witb their Debtoꝛs, who ablconden oz were in Pilon 

befoze the 17th Day of November 1697; that ſuch Compoſition 

ſhould be binding, if made Without Fraud,”-fo2 the equal Benelit of 

alt the. Credito2s;:11 Pzopoetion'to their reſpeive Debts. 

Then the Dekendant conkeſſes the Debt due to the Plaintiff, and 

to ſeveral other Creditoꝛs; (naming them) and avers that he owed 

no maze; and that before-the tyth Day of November he abſconded; 

* Poſtea, in that the-* 1 of May 1697, he componnded with the greateſt Part of 

the - j : of his Creditors in Number and Ualue, and that they accepted 10 8. in 

. kae "Then be avers, That the Compoſiflon was made fo2 the-equal 

Statute was "Benefit of all the Credito2s, and that he had pald it; and that he 

held ill, be- had given + Notice of the Agreement to the Plaintiff, and tender- 

caſe :h:Com- ed the Compoſition-Woney, which the refuſed to receive ; and al 

Ls hs 1: this he laps to be apud Rugby in Com. Warwick. 

ante exhibi- And upon Demurrer to this lea it was objekte, 

tion 12 fl. That it began and concluded in Bar, vir. Actio non, &c. 

44 e and concluded, &. petit judicium 11; (the Fee eee ſuan 

tration bre- Prad (agalnt the Defendant) habere debe: i150 

vis origina- That it did nat appear in what Pear of the King' s Renn the 

lie. Compoſition was made, but only in Anno Domini 1697. 

le“ That the-Defendant alledged be did withdzaw' himſelf before the 

Notice * 17th Day of November, but not on that Day. 

a Tender, the "That he ſhould-have-averred, That the Debts mentioned in the 
pe Bu held Plea were all he owed at the Time of the Compoſition. 

"1 Netw. That it did not appear to be made fo2 the equal Benefit of the 

Caſe poſtea. Cteditoꝛs, becauſe ſome were to have 10s. in the Pound fo? their 

ptincipal Oebts, including the Intereſt, ar and ſome 105. koz the W 

? e ivr wo 

| But the Plaintiff had Judgment without any Regard to theſe 

Exteptians; fo2 he had JaiÞthe'vennc'apud/Warwigk ;/and the De⸗ 

fendant had plended ſeuera Matters in Var, which he alledged to be 

dane rugby in Cafii. ay 3 and this he ought not to do bl 
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pleading theſe tranfitoy Matters in Bar. RG 23600) 28 
And tho it mas objeden that Warwick being in the argent, and 
the Uenue being lad apud Warwick ; that ſhall be intended the 
County, and not the Town ; yet that Objettion was not allowed; 
and ſo the Plaintick had Judgment, - n. 
But there was no Book cited to warrant it: Now as to this Nicety, 


t hath been obſerved, That all Facts which are iſſuable muſt be tried 


by Perſons who live neareſt to the Place where thoſe Facts are al- 
ledged to be dones and this is upon a Suppoſition in Law that the 
Neighbours haye a better and more certain Knowledge of the Thing 
which they are to try ; and therefore the Plaintiff muſt, declare that 
it was done either in a Town, Pariſh,' Hamlet, or Lien conur, out 


of the Town: And my Lord Coke tells us, tis a very neceſſary Point G, Lin 125, 


to know out of what Neighbourhood the Jury muſti come 3 for if 


they come out of a wrong Place, tis a Miſ-Trial; as for Inſtance, II 


the. act is alledged to be done. in quadam platea vocat King- ſtreet, 


L4 
» 


cauſe tis neither Town, Pariſh, Hamlet, or Place known out of the 
Neighbourhood, where a jury can come by Law ; neither ſhall it 


come out of Weſtminſter, but out of the Pariſh of St. Margaret 3 and 


is Reaſon is, becauſe that is moſt certain. + 366% n B90 
But J think this Reaſon is not very convincing; for he agrees in 
the ſame! Paragraph that if the Word | platez had been left out, then 
the other Word -Kirg-/treet would have been a more certain Place 
than the Word . perochza, becauſe it being generally alledged, and 
without any Addition, it ſhall in Law be intended to be a Tows, 
Abich is always more certain than pœochia, becauſe there may be 
ſeveral Towns in one Pariſh, ee 2907 119: 7 


* Now to apply this to the principal Caſe, 7 The Tach is laid to be 


the Jury myſt come, and not from Rugby, which tho in the Coun- 
ty of Warwick, may be far from that Town; and therefore the De- 
keadant by pleading ſeveral tranſitory Matters, and alledging them 
togbe donenaped, Rugby, ſhall not draw the Venue from arwick 


- , * 
Town ; for then the Trial would be by à Jury non de wictmeto. 
1 5 a — . x 
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00 Pronce yerlys Crompton, © 
| Tempeſt. Babe Mich. 12. W. III. Rot. 349. 1 1; 

51 1 1 1 LJ) SHUT „dn i! A 0 R | LF 30 5b, | 4 >; 
Shropſhire, fl. WEBT brought by an Adminiſtratrir of Francis 
I hrynce, who was Sheriff of the County; an 
this anton was bought upon a Sherfft's Bond; but the Jlaintiff 
did not declare that the Ocfenvant became bound to Francis Prynee, 
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nupet vic. Com, Kc. 5 : 
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cauſe he ranot change the Aenne krom the Towh of Warwick by 


in the City of Weſtminſter 3 the Jury. cannot come out of plates, be- 
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* Blewet ver- 
ſas Appleby. 


Trin- 10 W, 


III. Rot. 
1335. C. B. 
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taken colore officii. all £28 12 nee 
- The Plaintiff replied and ſet fo2th a Latitat bought againſt G. I. 
and the Keton and the Arreſt by Francis Prynce, adtunc vie. Com. 
&c. and the Bond given to him fo2 Appearance, &. And upon De. 
murrer, this Declaration was held ill; becauſe the Plaintiff had de. 
clared upon a Bond to Francis Prynce, and did not'ſay he wag nu- 
per vic. Com. &c. NSF | h FEISS e 
There was no Book rited in this Caſe, which upon the whole 
Matter ſeems to be but a Nicety ; for tho' the Adminiſtratrix had 
not declared that the Defendant became bound to the Inteſtate aper 
vic. Com. & c. yet in the Replication it appears he was ſo. | 


Che Defendant pleaded the Statute 23 H. 6. that the Bond was 


The Serjeant refers us to the Caſe of Blewet and "Appleby afterwards 


in his own Book, but it was adjudged two Years before the princi- 
pal Caſe; and it was thus, eee RO 707,910 \ | 
- {Debt was h2ought by * Blewet and Wolfe, and it was nuper vic. 


London in the UWirit; but they declared that the Defendant con- 


ceſſiſſet ſe teneri eiſdem the Plaintids by Mame in 40 J. but did 
not lay nuper vic. &c. Arthas Eon 223" ms 
The Defendant craved Oyer of the Bond; but it was not en. 
tered in the Plea as it was in the pzincipal Caſe; but the Condition 
was ſet fozth; and then he pleads the ſame Plea, and that the 
Bond was taken colore offici e. 
The Plaintiffs pꝛay that the Bond might be entered in hxc ver- 
ba, which was done; and then they reply as in this Caſe: And up⸗ 
on Demurrer to the Replication the lame Exception was taker, but 
it was not allowed; becauſe, if the Dmifſion of thoſe Mods nuper 
vic. Com. &c. is a Fault, it was cured by entring the Bond in the 
Replication; that where a Defendant craves Oyer ok a Bond, he 
ought to enter it himſelf, as it was in this Cale of Prynce and 
Crompton; and then it would have been Parcel of the Declaratfon, 
and it would have appeared to be given to the Plaintiff as Sheriff; 
but where the Condition is only entered, it doth not appear to be 


That if the Defendant: had pleaded non eſt factum to the Bony, 
it muſt be kound againſt him; and having pleaded che Statute, he 
gave the Plaintiffs an Oppoztunity to reply, that the Bond was 
made to them-as Sheriffs. . fo 6 THEY, RL 
Cock, one ok the Ptonotaries pꝛoduced ten Declarations like 
this ; and thereupon the Plaintiffs had Judgment in that Caſe. 

All that I ſhall obſerve on theſe two Caſes is, That if the later 


Judgments are always ſuppoſed, to be right, then the Judgment in 


; 


this laſt Caſe muſt be wrong; becauſe it'was'otherwiſe adjudged in the 


principal Caſe of Prynce and Crompton, in the ſame Court, two Years 
after that Judgment was given; but yet I cannot ſee any Reaſon for 
it.; certainly there muſt: be a Miſtake ſomewhere : For if, when a 


Defendant craves Oyer of 'a Bond, he ought to enter it himſelf in 


his Plea, and tis then as Parcel of the Declaration; tis done ſo in 
the principal Caſe, and therefore it muſt appear that the Bond was 
given to the Sheriff; but if it had not been ſo, it ſtill appears by 

4 | the 
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the 7 3 Shoe has. it n no 8 eim Blew vs 
Caſe ; and yet there the Plaintiffs had Judgment. * 


is true, there is ſome Difference between theſs i; : for 1 
Prynce's. Caſe the Sheriff is not named, either in the Writ or Decla- 
ration; but in Blewet's Caſe, the Plaintiffs are named Sheriffs in the 


Writ, but not in the Declaratio 


Now in this laſf Caſe it al t inſiſted, That the Declatation be- 


ing the Gzound of the Suit, t, ought. to be very perfet, and not to 
be amended by the Keplicatton; kö; if tis not'perfet at fir, the De- 
fendant has an Advantage, which he ma offer in his Piea, and 
which ſhait never be let ande, by doing afterwards that which the 
Plaintiſk ought to do at fivſt:; foe if that would be allowed, then 
u mill not anin de depaived: of that Auvantage, but of the- Benefit 
of any uther Matter; which he might have pleaded to the Acton. 

I an Adton in Debt is bꝛonght againſt an Heir, the Plaintiff 
mit declare againſt him as Meir, and that he was bound, 8c. other- 
Ba. alter he has pleaded ,- the”: Plaintiff wal never - eter his 

end. Fand 
Then it was ſaid, That the Bond in the. Declaration: in that 
Cale. and that which is entered by the Plaintiffs, were different 
Bond; fo2 the one ſhalt be taken to be made to them in their pꝛi⸗ 
vate Capacity, and the other appears to be made to them as She⸗ 
riffs 3 ſo that the Plaintiffs were miſtaken; and fo2 that Realon their 
Mion tnuſt fait; as ik a Plainfif bring an Acton of Covenant 
againſt a Dekendant in his own Righr, when he ought to be char: 
ged as Erecuto? ; tis wꝛong, and the Acton muſt fait ; but notwith- 
ſtanding theſe Dbjeittons, the Plaintiffs” in chat Cate had Judg- 
op but in the paincipal Caſe, re was given 108. the De: 
endant. 

The Reader ma obferve here are contrary Jodgrticrits iven in 
the ſame Court, — upon parallel Caſes 3j for both hes is 
brought upon Sheriffs Bonds, and the fame! Plea is to both; and 
the only Objection was, That in the Body of the Declarations, It did 
not appear that the Bonds were made to the Plaintiffs as Sheriffs : 
Now i what was (aid in Blewet's Caſe be true, biz. That when a 
Detendant craves Oyer of a Bond, and enters it Verbatizns iu his Plea, 
tis then as Parcel of the Declaration; then in Prynces Cafe it muſt 
appear that the Inteſtate was Sheriff, for the Bond was entered in 
bec werba in the Plea 3 however, in the Replication it was ſet forth , 
that the Bond was given to Prynce adtune vit. Com. and yet the Plain- 
tiff could not get Judgment. 

But in Blewet's Caſe, tho there was a Vactailes between the Writ 
and Declaration, and tho! 'tis generally allowed that they ought not 


to differ, becauſe the one is the Ground of the other; and tlio it 


did not appear that the Bond was given to the Plaintiffs as Sheriffs 
throughout the whole Declaration, yet becauſe it appeared that they 
were ſo by the Entry of the Bond in the Replication, there the 
Plaintiffs had udgment: And yet the Court feemed to incline the 
other Way; but their Opinions were alter'd by the ten Precedents, 
zE . ſhewe 


- 


Debt. 


2 Vent. 358. 
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London, f. E B T brought by Btynleyn the Son, as Admini 
; 4 ſtratoz to his Father, ſetting? tozth, That Sit 
* Heydon: became bound, and that he was ſeiz en in Fee ol Lands 
in Bermudas; and to deceive his Creditors: had cavenanted with 
Burgh and Conyers to ſtand ſeized ut thoſe Lands. to the Uſe of 
Anne Bridges in Tail, Remainder ta his own right Þeits ;; that 
Sir John died; and that afterwards, by a-pzivate-A# of Parliament, 
reciting the ſaid Conveyance, thoſe Lands were veſted and ſettled 
on the ſaid Truſtees, and on the Survivoz of them and his Peirg, 
upon Truſt to⸗ſell the ſame: to ſuch Purchaſer as the Lady Anne 
Boughton ſhould appꝛobe, &c. and that they ſhould put out the Mo⸗ 


ney at Intereſt upon Securities, to be approved: by the lald Lady, 


and ſhould: pay the ſame to Anne Bridges, at the Age of 21, oz Day 


of Marriage; in which Act there was a P2oviſo , that nothing 
therein ſhould extend ta depꝛibe the laid Brynley of any Benefit at 


Law, to recover the Debt due on the, laid Bond, by charging the 
ſaid Lands with it, in Caſe it ſhould be p2oved to be the Deed of 
Sir John Heydon ; -and/that in ſuch Cale the Truſtees ſhould pay 
the Debt out of the Purchaſe-Money, prout per atum, &c../: ' 

Then the Plaintiff alledged, That the Lands were told for moze 
than his Debt amounted to; which Debt being 200 J. was till un: 

ald ; and that they were chargeable with it, fo2 that the ſald Sir 
John Heydon made this Conveyance by Fraud, which the Plaintiff 
could-p2o0ve.; unde actib accrevit. 
. AUpan Demurrer to this Declaration, the Defendant had Judg- 
ment, becauſe it was mere Matter of Equity; fo2 which the Plain⸗ 
tiff dught to exhibit his Bill in the Court ot Chancery againſt the 
Truſtees, and to make. Anne Bridges a Party. 

There was nothing ſaid as to the Lands, whether they ſhall be 
taken to be perſonal Aﬀets, to ſatisfy Creditozs ; fo2 it hath been 
g. held, That Lands in the Plantations, tho" they are Jnheritances, 
pet being in a fozeign Country, they are eſteemed as Teſtamentary 
Things and Chattels, 1 reſpeit to n 
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Beile & Us. verſus Simpſon, 
Pein! M. 1391 * 122 n 2. Cres 1 A N x * . „el [ 
Virford. .,, lil. W. III. Rot, 32h 
100 frac 203 Ya uni nu wut 303.360 D xiv ur 
York, ſſ. — E BT fo2 an Eſcape of a Perſon in Execution, bzought 
by the Plaintiff and his CUite, who was Adminiftra- 
trix to John: Stanhope, with the Mill annexed, during the Winozity 
ok Mary and» Hannah his Daughters, Executrires and reũduary 
Legatees, againſt the Defendant; who was head Batliſt -of the Ho- 


Pe 


nour of Pontefract. Fs | Ang 
Che Defendant: pleaded, That bekoze the luppoſed Eſcape, there 
was an Haheas Corpus diretted to him, retoꝛnable Cr o. Pur. to bꝛing * The third 
the Body ok the Paiſoner. to Weſtminſter; that by Uextue thereof Retorn in 
he bꝛought him into Court, and retomed the Cauſe ot his Commit: #277. 
ment ; wha thereupon was ſent to the Fleet, quæ eſt eadem eſcapia. 
The Plaintiff replied,- That befoze the Eſcape an Habeas Corpus : 
was directed to the Defendant, retoznable + Octab. Hillarii ; and that + The firſt 
betoze the Retom Dap he did nothing upon it; but after it was re- Retorn of 
toznable, he bꝛaught the Pꝛiſoner to Weſtminſter by Colour of the lar Term. 
ſaid Trit ; and when he was there, and not befoze, he pꝛocured 
another Habeas Corpus, which he had ſet fo2th in his Plea to be 
fraudulently pzoſecuted and delivered to himſelf; by Uertue of which 

laſt TUrit,the Priſoner was bzought to Weſtminſter, and committed 

to the Fleet; and traverſed, that the Defendant virtute brevis de 
Habeas Corpus, mentioned in his Plea, did take the Pꝛiſoner and 

bing him to Weſtminſ ter.. 

And upon a Special Demurrer firſt; it was objeted againſt the 
Declaration, viz, That the Plaintiffs ha no Authozity to bzing 

this Adion, becauſe it did not appear that the Executozs were under | 
the Age of 17 Pears, but generally that they were under age. 

90 _ it was not allowed, koz the Dekendant had admitted it by 

- *Tis true; that where an Infant is made Executor, the Probate of 

the Will ſhall not be granted to him till he is of the Age of ſeven- 

teen Years ; and this Limitation, was introduced by the Canon 
Law, as ſuppoſing that an Infant was incapable to act in the Execu- 

tion of a Will till that Age; and therefore the Law provides, that 
Adminiſtration ſhould be committed to ſome Friend, during the Mi- 
nority of the Infant Executor, pro bono &. commodo ſuo, = _ 
Nou, becauſe the ſame Law which hath limited this Time to ſe· 
venteen Years, hath likewiſe made the Authority of ſuch an Admi- 
niſtrator determinable at that Time; therefore when an Action is 
brought by him, *ris neceſſary that he ſhould aver, that the Infant 
is under the Age of ſeventeen at that very Time, becauſe he may be 
above that: Age ; and yet, according to the uſual Notion of thoſe 
Words, in a general Senſe he may be under Age ſtill ; that is, he 
may be under the Age of 21. 2 4330 


n 


— 


And this — few bo, a 8 Gbetion, if the x" "RE 
ku demurred to the Declaration. ; but he loſes thar Advantage by 
Pleading, becauſe by that Means lie hath admitted the pia had 
\ | N Authority to bring the Action. 

1 But iu the piincipat Cale, the chiet Sbjetton was made to the 
1 | - Replication, viz. That the Fozce and Authozitp of the Habeas Cor. 
pus was traverſev-; kd it was abſque hoc that the Defendant, vir- 
tute brevis Habeas Corpus, mentioned in the Plea; did-take the Pn. 
ſoner out of Gaol : And this the Chlek Ju ſttre held to be if, be. 
cauſe it was Matter of Lam that was traverſed ; dit the other thꝛee 

Judges were of a contrary Opinton; z am ſo the Plante had Judgs 

ment. 

In 1 Sand, 20. there is 4 Caſe vety pertinent to this Plbpole; it 
vas Debt upon Bond brought by the Plaintiff, who was Bailiff of Met. 
minſter; the ener v9 Was, That one Kingwel ſhould appear die 
Sabbati prox. poſt Of ab. Pur. &. to anſwer Bradſbaw, &. 

The Defendant pleaded, That before he entered into the Bond, the 
laid Bradſhaw proſecuted a Rll of Mzddleſex againſt Kingwell, retor- 
nable die Veneris prox. poſt Ofab. Pur. upon which there was a War: 
rant, by Vertue whereof he was arreſted ; and being in Cuſtody, 
the Defendant e ve the Bond 3 ES PE the are 
tiff accepted colore officis, 

The Plaintiff rephed, 1 B. oroſecuited the Bill of Middleſex i in 
Hillary Term, retornable die Sabbati, &. and a Warrant thereon, 
and that Kingwell was taken by it, "and in Cuſtody at the Time he 
gave the Bond virtute of that Warrant, and not of the Warrant | 
mentioned in the Plea. 
The Defendant rejoined that K. was in Cuſtody virtute of the 
Warrant ſet forth in his Plea, abſque hoc that he was in Cuſtody 
. om virtute of the Warrant mentioned in the Replication; and upon 2 
Special Demurrer, Saunders, who was of Counſel for the Defendant, 

x apprehended that the Counſel on the other Side would have objected 
againſt this Traverſe, for the ſame Reaſon as in the principal Caſe, 
viz, that Matter of Law was traverſed 5 which was, that the Perſon 
was not in Cuſtody virtute of the Warrant, Ge. but it was not ſo 
much as mentioned by Serjeant Mild and Pemberton, who argued for 
the Plaintiff upon another Point ; and one would think it would not 
efcape the Obſervation of both theſe Lawyers, if either of them had 
taken the Rejoinder to be ill by aa f that Traverſe. 

Hut Saunders himſelf, who v underſtood the Nicety of 
Pleading, admits the Traverſe to 5 by a Nota of his own at 
the 11 of that Caſe, and eites Caſes to prove it; which [ have 
ro 
9 H. 6. 20. be In Hob. 52. there was a Si. fa. againſt an Executor, ſetting 
forth the Judgment ; and then a Demand why he ſhould not have 
Executionem. 

The Defendant pleaded , That the Plaintiff ſued out à Ce. Se. 

againſt the Teſtator, virtute of which Writ he was taken, and died 


4 in Execution. N 
3 | The 
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Debt. e. 
The Plaintiff replied, That he was not taken birne of the laid 
Writ ; upon which they were at Iſſue, and there was a Special Ver- 
dict found, c. From which Caſe we may collect, that the king 
virtate of the Writ is not Matter of Law; for if it had, it could n 

be put in Iſſue ; but that tis merely Fact, and therefore iſſuable. 
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NUT EL AB DALE — n 5 2 
Ca mfield verſus Warten. 
coole. Pla 12 W. III. 


Tx was a Pien of Pavilege or au Attämey of B. R. viz. 

1 that omnes Attornati of that Court, vught not to be implead⸗ 

en elfewhere : And upon Oemurrer it was dein il! ; fo} though omnes 
Attornati of that Court olight not to be ftiev elſewhere, pet aliquis Style 2M 
may; and fo it was adjudgty kammer. NI 164. 
This ſeems to be a meer Nicety, for if the greater Number com- 

rehends the leſſer, then the Defendant muſt be one of that Num- 

r; beſides the Adjective mis (igniifies 83 well every one as all. 
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* Wentworth verſus Sqnibb, 


mne ue. præterit. Rot. Tr 
Vinſord. Pal. 13 W. UL il ule. praterit. Rot. C7). 


Midd. fl. 1 Is was an Aion of Debt upon a Bond of 100 l. 
' and upon a Judgment, &c.. And upon a Plea 
in Abatement, that the Detendant was a Clerk of the Exche- 
duet, there was Judgment that he ſhould anſwer ober, and now 
be pleaded in Bar, That quoad the 100 l. Debt upon Bond, the | 
Plaintiff had recovered a Judgment againſt him; and quoad the other | 
100 l. that the Plaintiff had taken . Execution upon a Ca. Sa. 1 
and detained him till he paid the Debt, ee. | R 18 
The Plaiitiff demurred to the fit Part of the Plea, and as to i,j 
the other he replied, That the Defendant was not taken in Execu- 1 
tlon; and concludes to the Countrey. 2 
Che Detendant joins in ret to the firſt Part, and demurs 
himſelf to the other Part ; and the Court was of Dpiniori, That 
the Payment, as thus pleabed, is not Food to avoidan Action bzought 
upon the Judgment. pes; n 
Becauſe tis only a bare Affirmation againſt a Record : There ought WO 
to be ſome Acquittance or Writing, to ſhew that the Judgment was & C4 328. 


latizfied; | 
3 F Yee 


—— — 
Car, 


A 
af — — — — 2 
—y— — — 2ꝛ— ̃ x — — —_ — 


— 
— —— — 


— — hows 
— 
—— 
— 
FR 


* 
nm & * . — « 
” fe ann odd” To — 4 


— ” * — 
— * 
— ”_ . 
— — — 


— 
A GT 
— 


— - 
— —— 
* © et _—— — > 
— . Hs — 
4 4 by w . — 
. 2227 


” 
14 &« 
2 1＋EP 
dy —_— 
— Gd 
= 


— 


« - . — 
q — — — ed A — * 
——ĩ — — — — .. 1 1 — 
— £5 : 2 — S A. UR RE ge hs 3 — 8 —— 6 * 2 
ye — 1 
P : 
ä hs A 72 1 2 > Ao > _—_ —_ — — L 2 7 
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| The Sane E he was Counſel for the Plaintiff yet | be 
ſeems to be againſt him in his judgment, viz. That a muck Iſſue 
could not be taken u Lies an Allegatipn of af Notice; and there- 
fore he puts a ud to the Jt 

his Reader to look into 1 Mod. 217. and to 27 7 Obſerva- 
tion of that Caſe, &ghiich. Ihiveldne,/armdi'tignth 
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of Notrcey, v. he) Aygwant alledged, That the Planet r v 
7 of; hig Choice New beezuſd at was \impolliblezp gan Iſfue 
upon; that Allegation, therefore, the-Defendant, ought +9 have aver- 
led that ſuck a Perſon dedit' ei notiti am, Gcli e ett br [9 
elende this Caſe, I think the Judgment. in the. prin- 
dpal Caſe ig grdnded upon af hetter Reaſon ; fon Notice, e * term 
15 wit hg Making ſomething non, thigh: muſt be pre- 
fag gta be known. to ghat, Perſon baforę 37 and. then tis necęſ- 
ry 9 seen ge n Pleydipgothe Plaintiff muſt ſpew by whom, 
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_—— LI. againſt an Executrix, who pleaded ſevera] 
ITI F Jwgments obtained agatit her, upon Bonds of 
her Teſtatoz, and that ſhe had fully adminiſtred, &c. 
pon Demurrer to this Plea it was odjeſted, That the Deten. 
dan had not alleyged that the Teſtgtoz entered into thele Bonds; 
the 'only (ets koꝛth, That Aﬀtons sf Debt were bzought againtt her, 
eo videlt. quod cum the Teftator in his Lite time became bound, 

e. per quoddam ſcriptum, &. "which is no moze then a bare Re: 

„und. kktal, mühen ſhe ought” to dave let forth * erprefly, That the 'Te- 

328. ffato2 entered into the Bonds, and then the Plaintiff might bave 
teplied that he did not, which makes a proper ue. 

$id. 230. Now to prove this the Caſe of Bram and Parchece was. cited, 

V Debt "againſt an Executor, who pleaded a Judgment obtained 

(againſt him, era quod he had not Aſſets; and upon Demurrer it was 

objected againſt that Plea, That the Defendant did not ſet forth upon 

what the judgment was obtained; for if it was hot upon Bond, 'tis 
no Bar: And the Court was then of that Opinion: 

'Tis true, tis ſaid at the end of that Caſe, That the Plaintif 
might reply, That the Teſtator did not enter into fuch Bond; but 
it was only a Saying obiter, and not the Opinion of the Court, 

1 Brownl, 49. The Caſe in 1 Brownl. is nothing to the purpoſe; for there the 
Defendant pleaded ſeveral Judgments in Bar, and the Plaintiff re- 
plied they were obtained by Fraud, and the Jury found that two 
of the Judgments were ſo obtained, which falſiſied in the Plea in 
Part, and thereupon the Plaintiff in that Caſe had judgment. 

But it was adjudged, That the 'Defendant need not alledge that 

the Teſtato2 entered into theſe Bonds, becauſe the Plaintiff could 

not reply non ſunt facta, 8c: foꝭ none but the Þetr, Executo? 02 

Adminiftratoz of the Teffatoz can plead that Plea ; neither is it ne- 

cefſary foꝛ the Defendant to plead, That the Judgments were ob⸗ 

tatned pro veris & juſtis debitis, fog that ſhall be pzeſumed; ſo that 
if the'Plaintiff think fit to reply to this Plea, he muſt mut, That 
the Judgments were obtained by raus 
I he Serjeant tells us, there are ſome Precedents' where tis omit- 
ted, that the Teſtator was bound per ſeriptum obligatorium, which are 

| as follow. N 44 N ; (5 5 . | | | * 223 

o. EN. In Tbomp. Ext. 149; the Plea is like this, vis. pro eo videlt. quod 

149. cum the Teſtator, &. * per quoddam ſcriptum ſumm . 
came bound, & c. Phe > a OR WES! 

In the ſame Book 157, 158. the Defendant pleaded a Judgment 
recovered againſt his Teſtator, but doth not ſay upon what. ſ | 
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ſe deberi generally, without ſaying upon Bond or Bill. 
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Norfolk ſl. JON EBT upon Bond dated 23 Auguſt; conditioned to 
pay Ten Shillings koz every Twenty Shillings, 
which the Plaintiff-fhall by ſufficient Proof make appear to be owing 


25th Day of November following, 


The: Defendant pleaded, That the Plaintiff did not make it ap- 
pear that Kingdon owed him any Money. TR IVY | \ NS x 
The Plaintiff replied, That befo2e the ſaid: 25th Day ot Novem- 
ber, he and the ſaid Kingdon : accompted, who acknowledged that 


plication it was objecked, r. That this was not a legal Proof of the 
Debt, becauſe the Law allows no ]2oof but in a judicial Tay, 


raſed 3 and upon the whole I find the Law to be thus. 

We The Word Proof is generally underſtood to be hy Jury, be- 

auſe that is the moſt notorious and reaſonable way of Proof; yet 

tis not always ſo taken, for in many Caſes, the Agreement and In- 

B of the Parties ſhall prevail againſt this Conſtruction in 
en . | 


" 
- 


hath no judicial Authority to try a Cauſe by a Jury; 3 $3155: 
$f it appear that the Proof is to be made in ſuch a limited 
Time; that there eould be no Trial in it according to the Caurſe and 
Rules of Law; there another Proof muſt be allowed, which ſeems 
to reſemble this Caſe; for the Bond was dated 23 Auguſt, and the 
irſt Payment of the Money was to be on the 25 th of November fol- 
lowing, which the Ser jeant computes to be a Month and two Days 
within the Term; but I think he is miſtaken in his Computation, 
for from the 23d of OFober, to the 25th of November, is a Month 


an Action within that Time, becauſe it could not be tried by the 
irſt Day of Payment, $5702 ne enn Tee 
5 


within three Months after the Date of the Deed, upon Requeſt, and 
due Proof made, That an Apprentice imbexilled Goods; this muſt 
; 8 


to him, from Joſeph Kingdon, and to pap one palk of it on the 


he then owed the Plaintiff 310 l. And upon Demurret to this Re- 


As for example, if the Parties agree; that Proof ſhall be made be. 
fore a private Perſon, it! ſhall not be by Trial, becauſe ſuch Perſon 


and five Days in the Term: However, there could be no Propf in 


Courſe of the Court, before the 25th of Novecꝛber, which was the 


There were many Caſes cited as to this Matter, which I have pe- 10 E. 4. 11. 
Cro. Elie. 
205. and not 
305. 2 Cro, 


232; 24 


But where the Proof is not limited to (o. hart a ti E, but that H.. 217. 
it may be made in Court according to the uſual Methad of Trials, 1 BJ. 40. 
there it muſt be by a Jury ; As if a Man covenants to pay Money 8 
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be by: 2 in o Count) —_ FR 55 de "reg in th th 
Time. 14 10 Enof n Sui Othne 
204 281. Now that the Agreement of the Parties may alter — manner 
Hob, 92. the Proof, there is the- Caſe of Geld and Death, which — 
Moor 843. jn ſeveral Books, and which was thus, 
Debt upon Bond conditioned, That if an Apprentice ſhou1q 
waſte his Maſter's Goods, then the Obli gor was to pay Money with. 
in three Months next after due Proof by 7772 207 of the Party, or other. 
wiſe; here the Proof Was referred to the Confeſſion of the Party 
which muſt be underſtood a voluntary Confeſſion, and not upo U 
Record: And therefore a Confeftionproduced'' u under the an if 
| the Apprentice, was held to be a good Proof. 
2 Gro. 438. Three Years. afterwards the very ſame Matter came in Teton, 
5 | but between other Parties, /. It was: between Lee and Hage, and 
there the Defendant pleaded that there was no Proof, either by the 
Confeſſion of the Party or otherwiſe 3 and the plaintiff replied quod 
probatio facta fuit, & c. And upon Demurrer to that Replication the 
Defendant had judgment, becanſe the plaintiff did not ſhew how the 
Proof was made, which. he ought: to do, N N in chat Caſe, 
= he had three Months Time to try it. 
2. But atumitting the Conte lan of a cron to be g60d Mock 
yet it waluld not be lo it Kingdon had conkeſled, X02 he was, a Bank: 
.... ., rupt; and therefo2e-not to be crediteyi// 
The Anſwer was, M the Plaintiff had wougbt his A#ion again 
Kingdon, no Man will deny but his Confefſon ' 02 Demurring 


without Cauſe had deen yoo pgertns agony him, that he wa | 


-" indebted;:&025 i 2Hln cen 04 
Then as to his Credit, tis agreen in the Condition of the Bond, 
that Kingdon owed Money to the Plaintiff, and that he was in- 
ſolvent, and that it muſt be likewiſe agreed, That no Man could 
better alcettain the quantum than Himſelf 5 and tis not to be pre- 
ſumed that he would make up ea falſe: Accompt with the Plaintiff, 
und by that Means twongfully charge: the Defendant, who had been 
ſo very kind, as to become engaged for bis e The Plainti 
vob re „„neue 
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kent 1 \ EBT prong Bond, condtttuned to * the Plaiiti 


- AL el Ad 10 J. ff che ſhall: indempntſie one Tho. Sheafe, from 
| + a Cots any Tpurgen -which be Wall ſultain,! fp. ot 'by Reaſon of 

at her being with Child. Jef, £& 1-22) HI 75 Wat oy 
"= © *» The Defendant . pleaded, | That the Plaintif Ann Briggs] was 
with Child, and that upon her Examination, the charged the ſa!d 
Sheafe to be the Father of . ſaid Ch: Id, who was thereupon ** 
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Bhs Plaintif replied, That, wet 1405 
Fig "which wus begotten de the. da Shoate, 
Eime ok making the ſaid Bond Hucuſq; the Det endant. bad 
been N v2 at any Charge koz 02; towards n 
he And upon Demürret it was held, E hat the Jntent of this Con; 
dition was, That the Plaintt ſhould baue 301. FR 7 pempnite 3 
Sheafe from: 104 the Child, and not from any. legal; Pzoſecu» 
tion - + hong fo2 the Fat, becauſe then the ee bad been e 


f 8 A 
gene e Inftan ce. 7 Debt Was broug ght on 4 Bond. Wen Gre. wth a 
That. che/Obligor ſhould not hurt, ange or, moleſt tlie Obligee 705. 
in his :inds or Good 5 Rtaſo ſon of F any. Thing 0 WA which 
Words niuft be lätended, That he ſhall not wrongfully hurt or diſturb 
him, and ſhall never be conſtrued to reſtrain him Fram pine 
the Oblip ge or any Crime or other juſt Cauſe. _- 0 
l nee the Condition of this Bond was agreed,” by, "the Court 

30 to be Wich t Law, 1 11 ot tell for what e any Caſes 
ouid be "cite g of blos at Conditions againſt Law are void ; 
ich is a Thing ſo app kent in it; elt, that it needs no manner of 
roof ; 3 and there ore 138 Cale in Moor, 477: might have been ſpared, 
chere the Hushand gave Bond to maintain a Woman, as: his law- 


ul Wi E, and pleaded. that ſhe Was married to another "me 
wu if true, the Ck AS Bagg f Talk ec TP 
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G4 9 Azion of Debt against the, Defendant; 
ſetting 757 15 obtained. 7 550 q ainſt him and 
fine his TW 00 Wa Exetutrit John Juar, faz 27 l. 
ebt and Eb hich Judgment bas not  fatinfied. Gig (us 
That * the lite dien, and that after her Degth. Erecution 
was taken out-arainſt the Þugband, hut not executed z that after 
the Death of Juar the Teſtatoz, a -of his Goods came to the 
ollemon ok the Defendant: Berkley and Anne, his Cite, ta the | 
aue of the Debt; which Goods the; Dekendant en to bs 
n Uſe, per quod actio accrevit, .& 4 4d Alt! ant F 
The Defendant demurrgh £0 this Berl latattont. 115 
This is one of the ſhorts raden, and the 1 13 
in the Book; but I cannot 1 Ates for what, unleſs it ſhould be that 


the Serjeant | was willing to oblige his Reader in a more large and 
ample 
— 


— 


* ” -» 
* 11 wtrouas 13 PI — "OY , n 


manner, "with the Tearning of, his. Brother Heath, who was 
Counſe! for the Defendant. 


The Queltfot was, (lhether this anon would lle o2 not ? And 


the Serjeant argued. it would not. 

De agreed, tea Devaſtayit had been returned on a Teſtatum Fi. fa, 
| and a Judgment had. been obtained thereon againſt pusband Hes 
_—_ : * TWife z that in ſuch Cate, the pusband might have been charged 
_ alone ätter the Death of his TUife. 


and Mike, koz ebt ok the Uke dum ſola, and then ſhe. had 
* But if ſhe UlkEd; the die and chould be charged alone, becaule the Nature of 
die before the Debt 18 altered by the Judgment; and this is the Cale W 
Judgment, und Coward; Sid. 


E But in the principal Caſe there was no Devaſtavit retozned, noꝛ 
Cro. Car. any Judgment thereon, but only an Averment in the Declaration, 


519. Chat the Defendant had converted the Goods of the Teſtatoz Juar; | 
dem * never pet allowed, to charge a Pan after the Death of 
8 E. b 
1 Rol. Abr. In the Caſe of Trotman and James, there was Judgment again 
919. pusband and Wife, Executrix, &c. and a. Fi. fa. to have Execution 


de bonis Teſtatoris, and thereupon a Devaſtavit was returned; but 
bekoꝛe any Judgment to have. Execution de bonis propriis the Wife 
died, and then it was doubted. Whether the Husband could be 
rharged alone? But certainly he could never be charged where ng 
Devaſtavit is returned. 

3 Sun. 216, *Tis true, in the Caſe of Wheatly and Lane it was held, That 
_ 397- Debt will We in the debet & detinet againſt the Defendant, who was 
192 an Executoꝛ, upon a Devaſtavir only ſuggeſted in the Detlaration; 
which though very like the pꝛincipal Cale, pet it differs from it, be- 
cauſe it was bꝛought againſt the Executoz himſelf, who was then 


Berkley had not ſa much as the Right of Adminiſtration de bonis 
non, Ke. fo2 that muſt be granted to tht next of Kin of the Teſtato2 
| Juar, to whoſe Eſtate the Defendant, is a meer Stranger. 

„ Rep.73. l. Els not tobedoubted but Waſting of Goods by an Executrix is a 
x Inſt. 54. 4. Tort, fo; which he ſhall be liable it the ſux vive her Pusband; but he 
ſhall not be tharged 'fo2 it akter her eath, becauſe che was the 

Wrong: doer, and being dead, the Tort. 10ritur cum. perſona. _. . 

at Comman Law at Agon of Debt could not be grounded on a 

Tort. though very 118 1 z a fortiori it ah lie N a Jo, 


Ai 


"Rec. 5 11 be account- 
E. the Gatte ok his ks We he NS ſome Relation to. the 
Execiitozſhip jure uxoris; but when that "Relation is gone by, the 

_ Death'of the Mike, it leems very ſtrange, that a (Urong anne 
done by her, ſhould be transferred to him. 

Ik an Erxecuto? of his own TUrong, had waſted Goods of the Jn- 

tefate/ and died, there was no Remedy at Common Law againſt 

Cro. Car. 2. VB Err 5 but now by the Pate 30 Car, 2. uch ee is 

cap. 2 ne | 


- | 7 * 
91 PF 
* 


So likejviſe if a 7 7 * had been obtained again Þiigbany | 


living ; but in this Caſe the Executrix was dead; and her Husband 
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fer: but- in er Hus: 
bangs” ; and therchoit the iving 1 char 71780 no 
Ifalſey both commit à Tres 2 pl 5 'Þ gtillty 955 Höher bk 
Aiort ties againſt the Husbang after the Death' 0b his CT 
But the Caſe of King against 55 and his Wife was (aid to ca. 7 — i 
be di: Pint, That the'Htisba and"ſhall be charged alone. J There 
a donient in Debt againſt Husband and Wife, as Admini- 
$46 her firft- Husband, and a Fi. fa. de boni: inteſtati ; and upon 
_ * returned the Plaintiff. brought another Ei. Fe. againſt 
tlie Husband and Wife, with this, Clanſe in it. % That if ih con- 
Ve pobern, chat the Husband and Wife tad waſted: the Goods 
ben to levy the Debt de bonir propriis > Upon this Jaſt, Writ the 
Sheriff made a Special Return. . That Frith no Gs in their 
Hands of the Inteſtate; but that the Wife during her Widow hood, 
Had waſted,” Sr., and that tlie Husband after Mariage; dn deviitavit; 
but! et the Cott held he e e e er CONS 
There is no Renſon given fr this judgment; but ee de. that 
the Aasband as Held Fable t6 1 Me Debt; "becgae the Judgment was 
en againft Fnttr and his Wife. [amo 114 
„Bat my 18 org who, reports ihe" face Caſe" tells" us, That 1 ul, Abr. 
Jace n e Inteſtat ate himſeſt-" and that N. 921. 
tn of re 4 Widow, "who . Fed Gogts 
an 
by Ba es 08 Citien 4" 14% as brouſti ag gain Husband and 


d nulla be 
Pizniel9 315 e ; 8 + 0 '7 8) oy es 
1g, d 


> > 2 
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hee deen wi 119946 8 2 »Þ a Pt JNE „bonn 
Eee Ext 75 = husband waſtes the 
&oods wh'ch the (had N note bles, theres no 
| Banne Edi a 86 dnt t 33h. WD Gt: e 1 
TA Satte le e e 2 Vent. 192. 4 
Wai Ex te, Upon the ug geang! d Devaſtavit vone bp 1 
bümteit 5 wut wölild⸗ nber extend ith} an bo ue er un Ert 2 1 
60/98 Grkeuth poi a bars Aoerment cbt affe thing peur N il 
fir H Exettfteoꝛ. 4 Nn 52 Anis 22 30 210 & > W 40 he | | . N 
| muſt admit this Argument of, that 8 rjeant to be If the We MI. 
Poiib-ha#' been, Whether Cheng 5 Die Wöüldkli Bel the 1 
Hasband after 's) ace oli Wie gien en did nd Wie Exe? I". 
ae bad "THE A beste Je i hdd abt Hef * 
upon a e e 320977 OOO GO eee 1 
But that was hot!this*Chſt; fotths! $4; pe Belle us, FLY 64 
us not 16 tic aide gen d cgi Whole Beclattién il! 
for the Chad & Was, That the HMüsbätid 60 1 n os 14 ! $ 
of e to Bid own Ut; Bite Af it 53 beben -mentidhes,7'yer a "i 
hs Gels cited\ en 416" Seer Bro pole, Phat "ah Ace Beh 1 den 216. 15 
will !18vagainſt an Fxecuitôr Bþoh 2 Jaden A avainl his 1 8d. 102. 1 
Teſtator, N na 27 avit 1 i. ſugge e 0 ih + 
ment e Pede f. Pit Wo ff 15 (548 dus. from = 
mis Fabbg 21 Or Neg Big e Debes welk e . "8 
the Detinet New e like Suggeſtiqn. * l * 0 nen 260 5 i 
CL i iP Tort Non 125 \ bat à Ded Per by -* 5-45 7 1 
the Wit 1 ts : 78115 4 Pettortal MA 
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; Husband was held "able z; but this: differs from. the principal: Caſ; 


where there * Eile Return at all ma 
2 $i. 102. Curia. of Cory 4 Toyo FOIA 
an Aion. of Debt was adjudged.to lie againſt an Executoz, upon x 
"Judgment had againſt his Teſtatoz,; and on a bare Suggeſtion that 
. had waſted the . 78 and antient May was to habe 3 
aſtavit returned then this Aion of Debt would lie againg 
th CN but the © other being © a moze ſpeedy Re ee; hath of 
e obtained, 
© By Loo Hale was. of Counſel fat ith Plaine, in that Cate * 
ry and Thynn, and would often, ſay, t he had better 
g in it. than he. erpeſted; koz his Opinion — r ers that 
h Judgment; but he would never allow, that ſuch, an Aion (hould be 
ertended farther ng to charge the Erecutoz himſelf, _ 
In the pziicipal Cale there was only a bare Suggeſtion of a Waſte, 
02 N call, it which vou 1 w admitting that a De. 
vaſtavit had been l returned, and Cite pad died befoze 
gment, her Hus band thould not be A 7 4 fortiors where no 
Betürn is made; koz a Devaſtavit, is d meer 1 Tozt in the 
Life, und dies with her. 


„ N Suppoſe a {Uife is Tenant fo2 Lie, and gband commits 
| | taſte, and then the iep , be tall nof be l ph the Wale 
8 | was atually done by h imle 


5 Rep. 75, b. Iis true; the Law, 8 ſo, 6, bat, chat ſeems to en Reaſon why. the 

| Husband ſhou d nof, If charged the principal Caſe, becauſe at 

i Common Law. an Gion O Wal e did not lic againſt a Tenant fot 

=. Life, which being found 2 inconvenient, -it was remedied by the 

[ * cap. 5; Statute of * ; Glouceſter gives an Action againſt Tenant: for 

| = Lin, Now the Wit 1 upon that Statute runs thus. .. Qud 

non liceat alicui vaſtum facere de fer 2 a l ter minum pit vel 

annorum ; therefore a Man who holds an E uring the Life of 

| another, LEA within that Statute, becauſe the Landscanot med 

to be hi dimiſſæ. 

1 The Cone inclined to. be of Op ion for 1 the | Defendant, vir 

1 9 Chat the Pusband was not lable; would wiſliagh 


5 the Plaintiff if they could; ; {02 it emed _ hard, . the 
Debts of the rn, ſhould be unpaſd, becauſe. the Þugband had 
the good iar hr ry his Cute; 12595 therekoze . Levinz 
wefired, hat fince there 57 t be u Remedy in Chancery, he might 
habe leave to argue it upon the ce of the Statute 30 Car. 2. 
; P. % 215 ages, That if 15 Executor de ſos tort commits Waſte 
XX znd r ſhall be liable in the ſame Manner as his 
| > Tech RF Wee en, if he had been livings. but before he 
* 

| 

{ 


argued this Point the Defendant died. 
Gre, 2. by 94 Car. 2. in a Caſe between Herre a OY Richniond and 


bis Wifs, there was > kee againſt the 5 ** in Debt, ; 
ho died inteſtate, his 


ow adminiſtred, and then a Si, fa. was 


| ri ainſt her, to ſhew.Cauſe qzare Executionem.non haberet; eve. 
13 and 7 4 55 LAS. then ſhe waſted the Goods, and the RN 
38 | | 4 | rougut 
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t theſe Ations were brought 5 the en f and 
inſt an Executor of an. againſt any 
pros tlie Death of the Executor, as jt. 4 
again(t the Hosband i in the pee Caſe eg 4 bo Reason 
Wy never extended further than the Executor. himſelf is, ber 
Walls is a per 5 Tort, and dies with the Perſon who commits 2 4% 
and (o it Was held by my Lord Hale, in dhe Cale: of * Broke ai TY 119. 
Collins, and by all the Barons of the Bag equer in Sir Brie Tacks, N e 
eb. 32 Elis. 3 Leon. A UU 01 zs 1 
gut 512 there ve been fome contrary . N particularly that 
of the Ohiaf Baron Turner in the Caſe of; I Am and Meir, who 4 , Lev.135; 
held, That af an Executor de Jon tort waſte Goods. and dieth, His 
Executor {hall be liable ; for the Tort doth not die with him, but 
his Executor ſhall be anſwerahle, and the rather, becauſe he had 
the 17 jy this was a R pas © ge rr the = Cars 2. te oe 
rf nit 1 1 I. Judgment on = 
fendant by the Opinion of "he 000 Court. 
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ny a. verſus Mani, he 


"AN 11 1 Air by. "cuts EL & Bond of their Tet 
toꝛ z the Dekendant pleaded, Thatheowed ho. 
nepto ſeveral, Perſons, (naming them) and that they and the Tefta- 
ta; gave him a Letter of Licence, p2oviyed that within ta Months 
would align and ſecure; all the Profits of the Tithes of the Re- 
tow Sacomb to the Ale ot hy, reſpeitive Crenitoꝛs, as Counſel 

hould adulte; and avers, that William Brown, his Tounlel, did av- * 
viſe a Letter ot attomey to be ſealed by. the Defendant, and to be 
delivered to one Hodgkin, to demand and teceive of ane Humber⸗ 
ſtone, Tenant of the Parſonage-Houſe, and of the Tithes, all 
Rents and Sums of Money fo2 the Tithes, till the Creditozs ouly 
be ſatisfied z. and gave hint Power to receive the ſaid Tithes, and 
obliged himſelf in the Penalty of 5ool. nat to revoke the lad Let- 

ter of Attoꝛnev. 

The Plaintiff replied, That the Letter of Jttogy ey was not a 
reaſonable Aſſignment of the Cithes; that it was made by Fraud 
and not adviſed by the Counſel of the Creditozs ; and that illia 
Brown was not a Counſelloz at Law. 

The Defendant rejoins that William Brown was a Courſes; at 

Law fo2 him; and upon Demurrer it was objecked againſt the Plea t 
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[Ceepitozs;caxrowing te the afozelatt'Affteenient; ith 
of BY _ * ee k were ta cen fi 
pole g chou Srv oF with B. ba f maſks 1 Ka bits 
| Wand?! 1 Dale gg the Counſel dt 1 
Rol. Aby Tits: that A. ſheuld enter into f 954 f 59 | 
$23. I's Mano; K. is not bolind to exetutk lil Bond 1 
Noy. 18. Aflurancs within the Tarcht*of the Covenant 51. as. 
5 ound to execute a Releaſe to 8 and he: Altver it 
| the Ale dt Sz ethistis nod Werkozmanck ok the Bond. 
| 4lcon.1.« 4 9:1 Oo sk the Condition is, That*the"Obltgo? kill ene all ll pi | 
Right in Blatkacre td kf Pbliger, and ee 4 to 
dame Saane eee is 11 2 Prtkozman £4, onditton, 
becauſe the Obligee had not the Ke fe in Pollen. burt mii fn 
a Detinue againſt C. to hade it whith' ſeth Telembi I 
eidal Cale ʒ ifoi:the. Ct evity Tye tho. Powe er over tins L * ter of 
Attoznep, fo2 tis to renn Minn 0 N 
e ee 
* 18 9 1 and "aug? — 90 md and 1 Which 
ould be due from Hum ne ga Tenant ok the Tithes, 
&c. „ it pay 1 by jo it he was . 4 a 
mitting this Le 0 od Securitp, then the 
dant ought to plead that buy hw] Nie! the Credito2s what: his 
Counſel had adviſed, and that the Letter of Attomey was made in 
 PiieſtjarieeoÞ ſuch Avoste z and height likewi ſet -fo2th to 
won it was; made, aud when; koz otherwiſe: A ; 4mpoſſible t 1 
the Credit oꝛs ſhould kdl it : And Ad = as held Wor a5 f new Ad 
tonceruiſing Waltkruptg z 2 That if-# Exeditoz, 8 — be Di 
the! Compoſſtion, bꝛings ts Aion against the — the 
e e de ene en d Coro 
Jy e Th 
Grwed/that1/HomberRogs was Tonunt dt all"the Tirhes'; and os 
no other Mean. 07/009 bee b v1'7 


af H mow. the Foxfeiture ot, 500 J. tbuld 4.4 0 


Us . 2 oy 943 70 "gr f get dane 3 3.20 bn 20G) 
NF 84281 113 NR H WILU N _ Ge PLE el 

3 Fe ee 
nun 24; 112 s ot 14. 201399! G1: b * fi: 255 0 nazi 5 


* Blend & al verſus lb., PETS 


351; "Cal 0 3333.3 207 © Cate $93 Tit}; om 48: 2 
13 wif aſe i abaivgey in; the e alt at Prone 200 Crompton 
bi 11] ea ww: 2; 87177717 3 '3 10 und! 3% E » 4d C 16 Jan Bits 
8 | pe e Zu £0313 5113933 5 1010 L 0 a L gr 


10 0 lian 3 © cot en eld / 200: amons 30651 lack 
2 88167 303 Uningn Coda Neu 2 1 nöqn ung trnd. ee 


26079 1 


3 3 Debt. 3 | 
lat verſus bali 
„nel. Mich. 5 W. III. Rot. 363. 


Northumberland, fl. EBT upon Bond cotiditiotied, That if 


the Defendant ſhould appear at the next 
County⸗ Court to be beit at Alnwick, then and there to pꝛoſecute 
his Aﬀtion with Effet againit W. R. fo? wongfully taking and de⸗ 
taining his Cattle, vir. two Oren, &c. and to make Retozn there- 
of, if a Retozn ſhall be adjudged by Law; and alſo to indempnify 
the Sheriff from delivering the Cattle, ec. 

The Defendant pleads, That he replevied the Oren which were 
delivered to him ; and thereupon he gave Bond, which was taken 
colore officii, and not warranted by the Statute 13 Ed. 1. fo2 that 
the Clauſe to indempnify the Sheriff was inſerted in the Condition: 
And upon Demurrer it was held, that the Bond was good; arty 
that the Condition was accomding to the uſiral "fee, | 


ä ä - 
—_— —_—_— 


S rudbolme & fs al Mandal. 
Tempeſt. Trin 9 W. Il. Rot. 1945 


Cumberland, fl. EBT by Husband and TUife, as Executrix 

ok one Moriſon, upon a Bond fo2 Perkoz⸗ 
mance of Covenants in a Leaſe of a Mater⸗Mill; the Covenant 
upon which the Queſtion did ariſe was, That the Defendant, at the 
Expiration of his Leaſe, ſhould leave two Pill⸗Stones tn the Mill, 
as good as when he entered, oz eiſe give Satisfatton in Boney, as 
much as thoſe he left ſhould be wozfe ; accoding to the Diſcretion 
of the Parties who viewed the ſame at his Entrance. 

The Defendant pleaded, That he left two Stones in the Mill at 
the End of the Term, and that the Parties who viewed thoſe which 
— there at his Entrance, could not tell how much the other were 

oe. 

The Plaintiff replied, That at the Time the Defendant entered, 
there were two Stones in the Mill, of the Uatue of 31. that at 
the End ok the Term he did not leave any of that Galue, no? give 
him Sattsfatton in Boney. 

The Defendant rejoined the ſame in Effet as in the Bar; and up⸗ 
on Demurrer it was objecked, That he ought to pꝛocure thole dery 
Perſons who had viewed the Stones at his Entrance, to adjuſt how 
much thoſe he left were wozle, o2 leſs in Ualue, otherwife he had not 
perfoyumed this Covenant; fo2 it was not pꝛetended that thoſe he 
left were equal in Galue with thoſe which were there at the Begin⸗ 
ning of bis Leale : Now this being a A Covenant, _— 


31. 
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is always fo2 the Benefit of the Covenantoz, he ought to ſhew the a 
- Perfozmance either of the one, or the other. 10 
Some Cales were mentioned to ſhew that the Defendant ought ta He: 
p2ocure the Perſons to let a Aalue, &c. fl. Jf a Pan is bound to reggy tio 

a Benefice, he ought to pzocure the Biſhop to accept his Reſign. W 
tion; ſo if one is bound to pay 100 l. o: fo much as R. ſhall ap. Put 
point, he ought to pꝛocure R. to appoint a leſs-Sum,,._ . ere tell 
But it was anſwered, That this being a disfunckttve Covenant, jr Jul 
one Part becomes impoſſible to be perfozmed, the Covenantoz i Mas 
extuled from the other Part: *Tis like a Bond wherein a Man 18 TH 
bound to ſtand ta the Award of another? but he is not therefoy ** 
to pꝛocure the Arbitratoz to make an Ad. | the 

-  Curia. Covenants aud Conditions are 4s the "Benefit of wh: 
the Covenantozs, ik namik ta be pertomtied ;. but ik not, then the diti 


Bond and Covenant is ablolute. 


Now in the pꝛincipal Cale there e no Impoſbſiity.to perkoꝛm the take 

: Covenant; e the Defendant. could not pꝛocure the Perſons to | nio1 

ker bien . onde teape ao $oov Stones as the which WY or 
eee, . 102 55 = whe 

This is not at all like a Bond of Stibmion to an Award: Tig imp 

true, both Parties are bound to ſtand to it, but neither of them jg the 

bound to pꝛocure it to be made; but in this Cale, the Party 18 cauſ 

bound to leave ſuch Stones, oz to give Satisfaton, | ning 

Now this being in the Disjuncktve, and by Conſequence koz the ſhall 
Advantage of the Dekendant, he ought to p2zocure the Uiewers to N 

ſettle the Damages, who were Strangers: Tis true; but he had God 
undertaken fo2 them. © &  _ neon N 

geo >> he great Caſe concerning disjunctive Conditions is that which agal 
Mor 357. is called * Laughter's Cale; and becauſe the Reaſon of that Judg- diti 
Cro.Eliz.398- ment hath been a little ſhaken, I ſhall” be the more, particular. in it: toe 
idem. // The Condition of the Bond was for the Husband to purchaſe for | befw 
his Wife and her Heirs, ſome Lands of as good Value as the Houſe that 

was, which they conſented he ſhould ſell, or: Thould leave her as ting 

much Money-as he ſhould receive upon ſuch Sale... ther 

The Wife died firſt, ſo that it was impoſſible for the Husband to gor 

leave her the Money; and in an Action of Debt brought upon this ſolu 

Bond, judgment was given for the Defendant; the Reaſon was, be- 1 

cauſe the Condition being in the Pisjunctive, and one Part of it be- rity 

ing impoſſible to be performed by the Act of God, the Defendant - the 

is diſcharged from the Performance of the other Path... > abs. who 

 .. The Serjcant. tells us what a late Chief Juſtice had by Tradition, fore 

iz. That two of the ſudges who were in Court, when. that Judgment . cauſe 

was given, have ſince denied that any ſuch Reaſon was alledged for fort 

it; which ſeems very ſtrange : For Juſtice*Croke, and Serjeant Moor, „1 

who report the ſame Caſe, give likewiſe the ſame Reaſon for that Man 
Judgment; and 'tis not very likely that my Lord Coke ſhould be mi- Leaf 

ſtaken, for he was of Counlel in that very Cale for the Defendant N. d 
a NC h 5 repai 


2 


Dive 


Tis true, Falter Gol tells is that Gant held he Dold was not 
diſcharged, but that the Husband ought 00 purchaſe Lands for the 


Heirs of the Wife, cbecauſſe he was obliged to do ſo by the Condi- 


tion, and had Tine, during his Life, to perform it; 290 that the 
Word Heirs in char Pace was not a Word of Limitation, but of 
purchaſe; but either he or V Lord Coke *miiſt be miſtaken ; for Cole 
tells us, judgment was given for the Defendant by Po him, Chief 
Juſtice,” and the whole Court ; which could not be, if auch, who 
wis then a judge of that Court, diſſented. 

Howevef we having the concurrent Teſtimony of my Lord Cote, 
Croke and Moor, of W]om ty were afterwards Judges, and one of 
them of Counſel: in the Cauſe, E think we are rather to believe 
what they have written, than, what the Chicf Jane. had by Tra- 
dad e doi) 5015 J 03. 55 

But J have this to object againſt that Opinion of Glawdy, that | 
ake it to be of no great Weight, becaufe he was of 4 contrary. Opi- 
nion in the very Tame Term, Pin a like Cafe between other Parties; 


for in * Grening ham and Emre s Cale he laid it down for. a Role, That * Ceo. Eliz. 
where'a Condition is in the Disjunctive, and one Part of it becomes 395. 


impoſſible to be performed by the Act of the Obligee himſelf, there 
the Obligor is diſcharged from the other Part; and his Reaſon is, be- 
auſe in ſuch Caſe the Obligor hath his Choice t to do either, and be- 
ing deprived of that Choice vy the "OT. himſelf, therefore he 
ſhall do neither. | | 

Now if this is Law, what Reaſon . can be. given, why the Act of 
God ſhould not work a Diſcharge, as well as the Act of the Party? 

Now if Gawdy was againſt Popham in Langhter's Caſe, he was 
againſt Gama) in Greningham's Caſe 3 which was thus: Y The Con- 
dition of the Bond was to deliver Writings before Michaelmas, or 
to excchte a Releaſe of them, ſuch as the Counſel of the Obligee ſhould 
before that Time 'adwiſe :\ And here Pophan very As diſtinguiſh d, 
that this Condition was not abſolutely disjunctive, but, upon a Con- 
tingency, which depended upon the Counſels adviſing a Releaſe 3 
therefore, if he did not adviſe it within the Time limited. the Obli- 
gor is bound to perform the firſt Part, becauſe he never had an ab- 
ſolute Choice to do which he pleaſed. | 


Tis true, ſome Caſes have lately been a mined upon the Autho- 2 Jones 98. 
3 Lev. 137. 


rity of Langhters Caſe; as for Example, between Warmer and White ; 
the Condition Was, That if the Plaintiff would difcharge a. Pha 
a was underian Arreſt, then the Obligor would pay the Debt be- 
fore Chriſtmas ; and it was held that the Bond was diſcharged, be- 
2 one part of the Condition was become impoſſible to be per- 
ormed. 131 | 
oa muſt confeſs this Reaſon bath SEE. queſtioned ; for ſuppoſe ry 
Mit; in Conſideration of 100 J. paid to him, covenadits to make ay 
Leaſe to N. before Michaelmas next for Life, or to repay | the 100 l and 
N. dies before Michaelmas; | this is a disjunctive Covenant, and one 
Part of it, impoſſible to be performed, and yet the 100 J. (hall be 
 Tepaid.; and ſo it was adjudged when sir John Was Chief Juſtice. | 


* had 


— 
os 
8 
== SA fe 


— 
- 


— - — — 
_ — — — * 
— ou S > — 2 » 7 * — — * . 
nd _ — _ = — 2 — 4 1 2 > —— ww » a ” = 
ju 24 "- 2 — _ — p< — * < . — 2 x * 1 a > # 1 — 2 = . — A — — _ — 7 2 — — 2 
— — hed — — — — 12 — — — 
-— a_ — = - — — — as 8 2 — — — 2 8 2 > — 1 — — 7 — 2 — _- = * * 2 4 2 * =_ 
” 25 —* —— 6 - * mi — — — > 5 * © £ * — — 2 CES." — — — — 2 a - - —— - " = = _— K . 
- — — LE 2 - -— I = 7 — - r - Us - 3 — — X 2 - 7 * 3 — 
— > Eft GALA es - 8 8 _—- — - - 6 _ 2 — — 8 Wor nn — 2 To ed, 2 D 2 — — ＋ - . N * 8 "nf *. 6 9 
c 4 2% « IE. N — S — 2 9 * —_ a - — — be — N I — = 2 2 7 * — 82 — — => = 
: ” = * 0 — % $a * STE > — - — — - * 3 > 4 — * 1 — — 4 57 of r — 4 —— s * =. ” 

meg: of S "5 Ee 5 UE one r n 2 3 5 — 4 — — — 5 7 5 2 2 - —— hs A 2 O - => 8 — % = - - — 
- P = . 3 — EE = og © 2 = . * o _ = = = 4X 2 * r 1 — 1 — 8 1 — As — 4 7 8 2 — hl _ 8 
— - r — - 2 — Pies — * N N "as. 2 * 1 1 8 2 2 ESI N 2 ad 1 1 _ 822 2 2 =& 2 — - - 

_ AT \ ; - - 2 - * 7 r I 1 * ho by 9 +  -—& 2. — 7 * wy — — — - - ” 1 * — OE, - x =» — — — 3 

„ = — >= un a * — 1 > Pr" £ — 2 7 - = o — * Ys * 8 2 bo . 1 * T7 + >. USES — — — * * — 1 7 4 w x op — 9 me q 
| — — EW "TAO 9 = . 2 22 OE et — = 8 e — So = 2 — — =_ l 
cy w_ fb 4 — — * — 1 2 £ * = - =» >| At » — * 1 * - — — py — * 3 — — * * — * — — 4 — 2 oy — — 

— — — [Aſo > . > 5 : — C — 2 — » 4 ox. — I — » HY — - * — pl - p _—_P 

— 4 - 2 : © 5 5 b \ * > . = 

* 2 > * _— : q " * . 

- hs 2 N 71 — — 2 % 

EE on 

4 


4 P 
= — 
_ _ 


—ͤ—ũ—IM — 
. . 


= 
—— — — 
— — 
3 
e 
— 


£. : b 
I HH 


1 —. 


9 - 
= 
* 4 - 
\ — - - 
* 


c 


* 
2 — a . 
S % * 
” 1 2 0 — —— SM 
N . 


SES EO 


- „ : 


. . , 

% 

— ä ak 4 8 
124 „ * — 4 — *. * —_ 
St. 


Cre, EBz. 


864. 


Moor 645. 
idem. 


* 1 Mod. 


264. 


2 Mod. 2 


idem. 


Cro. Elix. 
544 
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And fo likewiſe it was adjudged but ſir Years after L eigbter' 


' Caſe, vix. That where a Perſon by the Condition of a Bond hath an 
Election to do one of two Things, there, if by any Act either of 


a a Stranger, or of the Obligee, or of God, he is hindered to do one, 
he muſt perform the other; becauſe by the Condition (which is al. 
ways made for the Benefit of the Obligor) he hath undertaken ex- 
preſly to do one; and it was his Folly he did not perform it, when 


it was in bis Power. 


' 


But this is only true in reſpect to a Stranger; as for Inſtance, If a 
Man will covenant to deliver Goods, or to pay as much Money ag 
B. (who was no Party to the Agreement) ſhall value them; chere 
the Defendant ſhall never excuſe himſelf by Pleading that g. did not 
value the Goods; becauſe he had undertaken for him; and if the 
Defendant cannot procure the ſaid B. to value the Goods, he muſt 


pay the Money. 


. 


But tis not true in the other Caſes ; viz. That where the Condi- 


tion is in the Disjunctive, and the Defendant hath an abſolute Choice 
either to do the one, or the other Thing; there, if he is deprived 
of that Choice either by the Act of God, or of the Obligee, the 


3 


5 


* Baſſet and Baſſet, 28 & 29 Car. 2. B. RK. 


oo. Condition is wholly diſcharged; and fo it was adjudged between 


Tempeſt. af 11 W. III. Rot. 341, 


nnn OY 3 1 — 
0 


Sazer verſus Chaytor. 


York, il. N Aﬀion of Debt was bzought upon this Bond: 

A / Noverint,- G. Nos {the Defendant and two 
moze) teneri, G. (ta the Plaintiff.) ad quam quidem ſolutionem 
obligo Me, Heredes, & c. and it was byought againſt the Deken⸗ 


dant alone. 


Pe pleaded in Abatement that the other Perſong, named as well as 
Himſelf, were jointly bound; and upon Demurrer, it was argued 
fo the Plaintiff, That this Bond was ſeveral, as well as joint, be- 
. cauſe the NMozds are obligo me, which muſt be intended every one 
_ reſpeffively in the Bond; beſides, it may reaſonably be intended that 
rhe Defendant was chargeable alone, becauſe it doth not appear that 


the other two were living. 


« 


Io prove this, there was a Caſe cited between Aſcue and Holling 


worth e ſſ. Aſcue acknowledged a Statute before the Mayor of Lin- 
coln, of which by the Statute of Action Burnel there ought to bo two 
Parts; one to remainn with the Mayor, and the other with the 


o 


Clerk of the Statutes. ._ 


Aſcue only ſealed one Pa 


it was-not, as good as a Bond ? 


2 


Reaſon it was void as to a Statute z but the Queſtion was, Whether 
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This Caſe was cited both for Plaintiff. and Defendant; and well it 

might, for tis differently reported in ſeveral Books.” ' 

F Fultice Croke mentions it in & ſix Places, but takes Notice only in * Gro, Elia. 
two, that Aſeue and imo more were bound in the statute; and in an 319. 355, 
Action brought agaipſt Aſcue it appeared, That he and other Perſons 461, 454, 
were jointly bound ʒ and in the Plea the Defendant averred, That bey 44. 
were Irving and not named: And upon Demurrer he tells us, it was 

adjudged that an Action of Debt would lie upon this Recognizanee; 

asif it had been a Bond, becauſe it never had any Effect as a Sta- 

tute ; and that it was well brought againſt Aſeue alone; + and the + Cre. Elie. 
Reaſon was given by Popham, vix. becauſe it did not appear that the 492. 

other two did ſeal it, or that they were alive'; and that this Judg- 
ment was affirmed in B. ir $4 3056-39507 119} 
Now certainly this muſt be'a Miſtake; and this Report of Juſtice 
Croke might lead my Lord Rolle into the fame Error; for to ſay that 2 Kall. Abr. 
it did not appear that the other two did ſeal, or that they were living, is 149. 
directly contrary. to the Plea it ſelf, in which both theſe Matters ,, Cro. Eli 
were expreſly averred, and in the * ſame Book; _” 
Beſides the.ſame. Caſe is reported by Serjeant Moor and Mr. Goldf- hor 405. 


borough ; and they both agree that the Judgment in the Common- Cod, 190. | 


Pleas was reverſed, becauſe this was not a Bond ; for there was no r 
Manner of Proof that it was delivered as ſuch. | _ 
Tis true, Sealing without Delivering makes a Statute good; but 
there muſt be both to a Bond-; and the Intention of the Parties be- 
ing to be reſpected in all Manner of Contracts, it plainly appears 
ao? pn e Statute; and being void as to that, tis wholly 
Wa i 2261 ang een 004 IM een ee 1 
Serjeant Moor gives another Reaſon for the Reverſal of that Judg- 
ment, which Was: J Three were bound jointly, and the Action 
was brought againſt Aſcxe alone; and upon Oyer of the Bond, it 
appeared that three were bound; fo that upon the Plaintiff's own 


* 


Shewing, the Writ muſt abate. Sn SIBGO? $5159 
But as to this Matter, it hathifince been ruled, That if upon Oyer 5;4. 420, 


of the Bond, in which three are named as bound, and the Action 1 Saund.291. 


is brought: againſt one, and he demurs to the Declaration, Judg: idem. 
ment ſhall be given againſt him; for tho it appears that two more 
are named. yet upon craving Oyer, non cumſtat that they ſealed the 
Bond 5 and if mot then tis ſingle; ſo that if the Defendant will 
take any Advantage of ſuch n Declaration, it muſt not be upon a 
Demurrer, but upon a Plea in Abatement that two more ſealed the 
Bond and that they are living, and pray Judgment de Billa, &. 
:+ The Serjeant makes a Quere whether theſe Caſes are for the De- 
fendant not withſtanding they were cited to maintain his Plea, and 
ſoon reſolves t ĩn the Negatiue that they are againſt him; and yet 
the Defendant's Plea differs very little from that in Aſcues Caſe: 
in the one tis ſaid that two more, named in the Bond, were jointly 
bound with the Defendant, and not named in the Writ; in the 
other OCaſe the Plea was the fame, only with this Addition, vis. 
Da tbe Perſons: fat bound were fill lung.. 
14s lach 33 Un $4700 G9 507 TRY 21 9000030 0964 1003 eee, 
C033 hs : 3 
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is true, it was the Opumon of the. Comt in that Caſe in 9 

that the Defendant oughtꝭ to havebpleadedy That two mote ſealod 
tethe Bond; aud that they were ſtillilibing; but there are ſome Pre. 

„d eeędents where: that laſt Clauſe äs omitted, as att n Ert. fal. ). 

MI 21 G However; in tlie princi pal Càſe, Judgment was given 
reesde againſt the Defendant that he mould anſweroverntyo! T2 ſtiof 51057 


n , * 
ot " 0 * 
b : : — 
1 I - C 
[ | , / % ; A, 
of 4 | L | 
" U | «* n * b | | an 
4 5 * * : . * 1 


— 


Then he plended the ſame Mattet in Bar to the Acton, and aver⸗ 

5 that the othet two-wete! living g hüt it wär avjuvged again 
_ im, be cauſe this Matter is pꝛoperiy to be pleaded in Abateineuc, 
n Pow JF RED. Dog” oy 


- - ..\There-wag;ſome Difference in Opinion, whether this Bond was 
not ſeveral as well as joint? Fo? in\the.firft Part ok the Bond che 
Heirs were not bound, but in laſt Part tis Tatd obligo me;»Hzre- 
des: Mo it thoſe; Moꝛds ſhall not be taken difttibutively; then⸗the 
heirs of two ot them are not bound ; but certainly it was: the In⸗ 
tention ot the Parties to bind each of: their 'Heits; elpecially ſince 
 ., the firſt Part ok the Bond, viz. Nos teneri, Sc. Ig joint. 
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id,» boo Mule. SSG ee eee eie, $144) eff 
chele. . 500i 4 II, J W. III. Rot. IZuchod 9:14 31297 
ee vinilq 3 081602 to 120d it; di boHBoqiar 2d oO) vor 
Devon, ſſ. S Condition ws, That iit the 

| Ship called Mary Anne, &c. was ſafe in the ale 
of'Mpy an ſuch u Dab: bd well manned, vitualled;"tacklet;>and 
provided foba-Uopage-from-thence'to Virginia, and ſo bath torÞPli; 
month ; lun ſhall-pzoceed;$n the ſaid<Uopage, und finiſh: the dame, 
and returimto Plinuth; oꝛſν t im England then the Deken 

dant would pay the Plaintiff 1001. .5789s 3! 17 why weg 

The Dekendant plended e That ohe Ship was lake ain the ue of 
ay, beyontl Sea, vino put Chudleigh g Hat being the Plate here 

the ſplaintiff : had laid the Menue) lt hat the: was well mannt d, tach 
led and victualled, but did nab ſap! well Provided q that ſhe artived at 
Mrginia beyond Sea, (Vi, apud. Ch Odieigii) but that in her Mopage 
from the Je ak May to Vnginia ha hohen and Vifabled by the 

Minds, und utterly deſtroyed, and do diſabled to teturn and ſiniſh 
hear Clopageon: on! 3812 102razand A ni Feli note aud „ iα2)e. 

There was an impertindnt Neplitation and Rejdinder 3 and upon 
Demurrer to it, the chief Objeckion was to the Piea g wiz. That it 
was nat alledged that the Ship was provided for att o ding to the 
Moda at the Condition, which; Mods are not implied by-manned, 
vituallew o: tackled/ becauſe by the CMoꝛd provided the-necetfaty 
Bepatrs ot the:Shipſaveicomparhended. 7 257) 561207 00 507 77 
But then it was inuten fo2 the Defeuvatir,-Thathe ought nat to 

pay the Money until the Ship arrive in ſome Patt of 'England; to 

which it was anlwer d. That ik chr Ship ſhould not aride thꝛo any 
c Neglect in him, then he ought A pap the Monep; and it 1 
. eil - ; AE > .* tende 
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tenden thar be was in Fault vetauſe he had-not-anſmered-onemgy — 
terial Part of the Condition n: meren non nnd | 
Els true; the Ship may;bediſabledby Stouns 5; but tis ns tener 
that her might have wirhſtvod thaſe Stonns, it ſhe bad heen well 
providecb again them; which not being done, ſhe dec ame goo Feehls 
to reſiſt chem. 7 M3 319430 03 Ent $2909 £11190; ning] 2253 om . 
"Therefore'the Defendant10ught.to have pleaded-accomdiys to: the 
very Cows of the Condition, oz at leaſt accowding to the moſt ma = 
terial d ws, which he had omitted ; fog which Reaſon: the Plain- 
tiff han JaDgmene: „ ie een eee ng 
The Serjearit made an Obſervation on this Plea. gur . N 
* faid the Ship was ſaſe at the Iſle of Mey, be 1 
at Chi 


d Sea, "a 
ab; aich is in Devenſbire 3, and this he Ry ent 
ſurd and repugnant in it ſelf, which: Ea ene entre ek © 
$0 Occaioh any ſuch; Allggation, begauſt; the Bond was made in 
Eugland; and therefore an Iſſue ariſing upon any Thing relating to 
that Band, and done beyond Sea, may be tried in that County 
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| where the Bonds alledged ti be made. E101 beit ar 89 
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1 The Ser heunt tells us, that iſſue 
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Thornton verſus Bethel & al. 
Vinford. Paſ. 1 Anna. Rot. 566. & 567. C. B. 8 - 


Londba, ſſ. Dar upon a Charter-party, wherein the Plain» x | 

7 tiff declared, that he let his Ship to the Deken⸗ | = 

dants fo2 a Trading-Uoyage, and that he covenanted to ſail. (as | | by tn 

boon as convenient) loaded with Coal from Hull, to ſome of the | Wt 

Weſtern Coaſts, and there to deliver them ; and to ſail from thence —_ : 
to Sligoe in Ireland, and take on Board the Defendants Goods = 

there; then to ſail from thence to Newfoundland, and there —_— 

| is | . 
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the du "Goon: and-to'veliver them to uch Pertong a as the Derm 
2 dants ſhould appoint to receive them there; and ſhould: take on 
4 | Boatb ſonie-other'Godds, cc. and then lall to ang Part in Spain, 
* portugal 02 France: and there to veliver them, &c. and ta tate mon 
on Boat and (all from thence to London, Hull, N Neweaſtle, ag 
the Defetdants ſhould dire, and to deliver the Hoods there, &c. 
chen de eoverantey” that che Ship ne We Breed, tackled, 
muaͤnned, $6 031167950336 ese , eee 
3 Chat the Detendants covenanted thut the Ship Gould be landed 
| and unloaded, and diſpatched at every Pozt, and allo to pay the 
Plaintiff 501. per Month, to commence from the beg the "Ship 
mute 'G2ouryfrom the Metern Caf. vor 
Then the TPlatntiff fots fo?th,: That he hath: pedfogmen Mow his 
hart, and chewed how; und averred, That there was ten Months 
Pap dur eu dung ro the Doy the Sin. broke 'Gzound, to the End | 
of her Goyage. 4. an (C1203 bt 3 | 
This is a- _ long Declaration upon Charteripabry. and] lap 
poſe tis printed for a 2 becauſe the Setjeant tells us it was 
peruſed by Sir Edward Northey, the Attorney-General, and by three 
ti Was one of- the three. 
But all that can be obſerved from it i x that the Charter-party is 
exactly recited in the Declaration ;; ag d. whe n the Plaintiff comes to 
aver the performance of MATER Part, > be 850 in Wee Manner, juſt as 
he had covenanted . Charter. pa „only with this Difference, 
that in the Recital He did not al New forndland upon the Coaſt 
of America, nor Spain France, or Pen to 151 in partibus tranſmarinic, 
becauſe it w 'notcfo expreſſed i the: Charter- party; but when le 
alledges the Performance, then he ſhews, that the Ports where he 
: | wrrived Were du parttbu# iur. which eee i is ne- 
ä eeſlary in teſÞatt of tbe MWeane dns 2 gry on | 
3 e "feel ethis tacheObſervation be ade 535 
y laſt Cie one; here he Nu. That an, lſſue ariſing upon 
. /Thiog done beyond. Sea, relating to a Bond or Obligation made 
chan be tried 9 the Bond is alledged to be 
ade; A ld, * * why is it hedeſſary: to ſhęw thar the Fact a0 e 
tibur add iv retbecef ele Wem C 20) no egittE ee 
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'H1S was a Crit ot Diſceit beugt againit 
the Defendants, ſetting: fach, That the 
Plaintiſf was ſeized in Fee ol the Mano? 
ok Bromesgrove, which Time.out.of. Mind 
was ae 3 i and that all the Lands held ok the ſaid Ma⸗ 


& ar. 


Worceſter, f. 


nn 


That the Dekendants intending to deftaud the Plaintiff of the Pꝛo⸗ 
fits of the laid Manoz, levied a Fine in the Common Pleas, of 
certam Lands, Parcei thereok ; and that by Reaſgn of the laid Fine, 
thoſe Lands were now become Frank ⸗Fee, and pleadable at Common 
Law; in Dilceit ok the lad Court, and in Diündericon ok the . 
tiff, and to his Damage ot ol... 

The Serjeant hath” obſerved the Form of this Writ,: and tells us, 
That he cannot find an Original Writ of Diſceit i in Firzherbert, or 
the Regiſter, ſor levying a Fine of Lands held in antient Demeſne; 
but certainly he would not have his Reader infer from this Obſer- 
vation, that ſuch a Writ cannot be proſecuted, becauſgijhe could 
not find the Form in either of thoſe Books z for the Mey: may 
be inferred from“ Fitzherbert himſelf,” who. m:his 


down the Form of five of thoſẽ Writs, and no mofa. 
Now Ait would be very abſurd to infer; That beconlh we do not 


find the Forms of Writs in all thoſe Caſes, thergfore no fach Wa ä 


can be brought. 
To Inſtance it one as tlie Law good EO = OE, Wrote. | 


; I, A Man ſells Cloaths and warrants them to be of ſuch Length; the 0 | j ; 
Buyer might have 'a Wrir of Diſceit upon this 8 if they th 


were not as' long as he had;promiſethatithe Jime;al Ihe Sale 5 but 
there is no Form M any ſuct} YVrit.to be ſoundwꝓ. 


He tells us there is a Wirit im the Regiſter to vacate 2-Fine viell Reg. 133 b. 


of Lands in antiefit- Demeſtie: rhich Wirit he calls a Ve. fa. or Sei. 


| 13 
fe. WHICH, he wills us, is en e Thing in effect. | Þ: 3 
. n 
i 2 Th * 810 4 Tr * 205 To i} 'F | | 4.5 » ert f 3% = 2h 45 
n on a 47 * 0 177 773 IL. tir 581 * (!; 10150 Tis aj W 
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noꝛ are pleadable in the Court there by the * little ¶ Urit of Right; Reg. 5. 
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* Winch Ent. 


£6, 27. 


Hiri 93. 


2 Cro. 59. 


than three precedents of Writs of 


"Tis difficult to — what be means by this, for I think 
thoſe Writs are not only different in Form, but neither of them are 


Originals, nor are there any ſuch Words in that very Writ in the 


Regiſter 3 and if tis true that Writs take their Names from the moſt 
_ eſſential Words in them, then th 


t to vacate that Fine, may 
or Sei. fe. becauſe after 14. 


T1. 


be called a Fi. fa. rather bay 9 


citing the Fine levied in 
the Lord of the Manor, it 80 the Judges of B. R. having 


called before them ſuch Perſons as they ſhall think fit, quod Feri faciant 


what to them ſhall ſeem juſt. 
He tells us, he cannot Fad art all his Books of Entries. *more 
ic i, for . Fines of Lands 


held in antient Demeſne. 
"The firſt is in? Minch, which was an Aon brought againſt the 


nizor of the Fine alone; and upon Demurrer to the Declaration, 


the ey * 1 3 Les Pemurter was in Bar to the | 


ES a6” e Plaintiff ab "Zone hs age Pre "When tis 10 
Abatement tis thus. /. The Defendant petit judicium de narratione, 
becauſe the Declafation and the Matter therein contained is inſuff- 
dient for the Plaintiff: ad aFionem ſuam, G c. to maintain; ang, con- 
dudes thus, iÞ Unde, . 0: Jelic de en ile 6. od 
ui Wu cuſſetr. 

The next is in Haw —— there the Writ was * t againſk« the 
Cognizee alone; and the other was in Brown! E. Eber, and 
there it was brought both againſt 
Truth, all Perſons who habe any manner of Intexeſt in the Land, 
either in Poſſeſſion, | Reverſion oz Remainder, - ought to be made 
Parties td the TUvit; and thetefoze in 21 Aſüzarum, Ne. 13-8 
Sci. fa. ſiſued to ſummon one in Remainder. to come in. 

ane” 1 will put him in Mind of one more, tis in Officiva Bruun, 
43. where a Writ of Diſceit was brought for this Matter... 
| /Afterwatds: the Serjeant obſerves:ſome Variations between theſe 
N fo2 in Winch tis ſaid, Chat the Lands are placitat & 

citabilia in the Court ot the Mano ooram Ballivis. & ſectatoribus 


1 
ejuſdem Curiæ ; but in Herne tig in the: Court ol the. Banoz ms 


without ſaying befoze whom. 


In lome Pꝛec events 'theſe dio ate added, viz. per parvum | 


breve de recto clauſo; and thuugh to traverſe, that Lands are plead⸗ 
able by luch Mrit, the Conſequence» of which is, That they are 
not alten Demeſne, pet ſuch Traverſe hath been-held-good. - 
Then he proceeds and tells ns, That it ſeemis ſtrange to ſowe 
ſons prima facie, that-a:Court ſhduld be alledged to be held coram 
Mallivis * ſectatoribus, but he ſoon refolves that-Difficulty ; fo2 he 
tells us, Chat in all the Pꝛetebents where thole Mods are, the 
erſons are particularly named, viz. coram 4, B. & (C. D. ballivis 


3 Falle 


Corb Pleas, and the Complaint of 


Cognizor and Cognizee, when in 


2 und that bis own Dpinton is, That if in a Writ of 


D dere e HY 


? — 8 


er — the Con Dbe alledge 20 be heD/coram Fg 
e the E. N. & &. 


- ſeftatoribus, it would, be naught, 
gibes no on fox it. 


1 ſhall not ine how: 1 tk we.,are engaged to bim for his 
Opinion, neither ſhall I enguire; after thoſe Perſons to whom this 
Matter ſeems ſtrange; but! muſt affirm. that the Sergeant i is miſtaken 


her & ſet atoribus without naming 1 — Pra icular Perſons, and ſo 

x his Precedent in Raſtal, Tit. Antient De ne, fa. 1 & 3. 
1 cannot tell why be has jumbled all this Mafter together, volel 

tis to ſhew his Obſervations — Precedents, which otie would think 


he never look d into; neither can I apprehend what he means by 


ſeying. the Bailiſſ muſt be intended not only, Bailiffs of the Manor 
bot S#itors to the Court; for there can be no Occaſion of any duch 
Expoſition where the Word ſeFatoribus is added; and he hath net 
mentioned one Caſe where the Court was alledged to be held ** 
bdlivis only; for in the principal Caſe tis ſaid to be held 
i Curia manerii, Jithout any farther Addition, and in; all his 
ether Precedents 05 1 Curia N * alte: duni, | 
Or, 5 


rich is thus, ff. The Demandanit had recovered in a Writ of 
light Cloſe, which was directed to the Bailiff of the Manor, and 


the Tenant brought a Writ of Falſe Judgment to reverſe it; and the 


Error: ap was, That the Writ of Right Cloſe was directed to 
the, Bailiffs, and the Court was holden - coram. ſeFatorgbus;; but the 
Judgment given in the Court of the Manor was affirmed'; from 
which we may inferr, That the Bailife were intended to be Suirors 
of the Court, none elſe are Judges tbe fe. 


In Zouch aud Thompſon's Cale, the Fine was levied between bur W £ 
ite: Rot. ** 


$ Thompſoti Plathtiff,' and ſohn Sellon, aud Elizabeth 
Dekojteants; and they being all dend, a of Dis 
bought againf the Heir of the Cogntzoꝛ Sellon, and againſt =_ 
Biother and Heir, of the Cognizee, and the Ter-tenant- and Pur» 
chaſer under the Fine; and it was obje#ed, That the WMrit did not 
lie againſt the Heir, becauſe it was a perſonal Mrong in his Anceſtoz, 
which moritur cum perſona; but this Objemion was not allowed ; foz 
it was not only a meer perſonal Injury, but it was a total Diſinhe- 


God ſhould defeat them of a pꝛoper Remedy "2 EIT 
He tells us, the Court would not 2 it to the Cate of vei⸗ 
ors and Pernors, where the Actiot is confined to the Life of the 
- Parties ; but he would have done well to have Explained theſe ob- 
ſolete Terms, which 1 take to be thus. 
. Veiors are thoſe who were ſent by the Court to view the Lands 
in Queſtion, for the better Deciſton of the Right; Pernors were thoſe. 
who received the Profits of thoſe Lands: Now if in a Writ of Entry 


or Misbehaviour of thoſe Veiors, and ſhould by Vertue of ſuch Re- 
* receive the Profits 5 and then he and the Velos ſhould die, 
no 


* 4 


zn his Precedents; for in * Winch the Caurt is 527 to be held coram * ay: 26 


Ti 5 true, ſuch an intereneh ma Ide 3 5 from 2 Ciſe Ip 65 8 thu 23 


riſon to the fucceeding Lows ; and tis unreaſonable that the Ai of 


ſur diſſeiſin the Demandant ſhould recover 12 any Miſinformatioſi 
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to Writ of Diele cdl f lie a ie their A b bam tha be 

ng 8 obſerved) It as perfor Tört, '& o moritur en p e 
There was another Objecklon in that Eile ok 200 aun Thorp. 

fog *whith was, that avnitting" the" CArit or Dil 


geit would lic 
the Heir ok the any; it 
Hit 


© not to! be brought again 
lone; file Aewile Ea fthe Peſes of the cue Serabiſe bot 
Cogniyozs in the 7 3 If: \Þe * | 


3-4 


SF... a 3. 2 2797 


ut e was i Chat the Cerrrenant ts cbe ppoper Patty 
ty this Acton? and if there is any*Dccalton; all ather Pertons mia 
de bzought bt in by Sci. fa. dert tells uus was: de Antiquo 

Feet Jus. WD 9897" G.AIW 941 9” 510 No ener 

Eben lt was objected, That! im the Crit and Dectatation the 
Lo2d was called Dominus manerii a without chewing what Eſtate he 
had in it; but it wag held. Chat ls hor neceſſury, becauſe a Tenant 

- fox Life "ox ears map have this Adlon who ate Domini only pro 


* 
* 


A pores and if this: is any Dekeck, tis ſupplien by the Moꝛd ad Lex: 


hzreditationem, &. Wg; x) * $12 wh 

Chen al Qiteftion wäs made. Whether this Fine-ſhould be rever 

led quoad\ the Benefit"vf the Lom of the Bano? only, oz — 
— it was held that it ſhould be wholly reverſed. 

+ © And to prove this he tells us Teveral Caſes were cited, büt be 

des none, arid therefore I ſhall: venture to cite the Opinion of 

70 8 H 4 48 Hulſe; in 7 H. '$: "which I take to be Title, to this laſt 
Queſtion 27-2 ©! 

4 Inft. 266 ff. That the Fine Gould be totally wrerſed; for the Reaſon why 
the Lord of the Manor ſhall be reſtored to his Juriſdiction is, be- 
cauſe the Nhe was levied boram non 8 which makes it void in 
the whole: And this a eidcede abt ha ppeniifyit ſhould be in 
force quoad the Cogriizee; viz. That if a nennen n Tail ſhould 

de limited upon ſuch a Fine, then when it veſts and comes. in e, 
1 8 the Remainder Man may bring a Ss. falagainſt the Lord, and defeat 
Bim of that] 1 to nich he was reſtored by that very Five; 

which DW! öbe very incongru dong and not conſiſtent with) the 
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E. be grs thi Fitle; a e ö -kis-uſual Method, eich 
NE” Plea Va ny arburton 8 Manufcript, in 
Mich. 155 Rot. ent which Mannſcript hath 
> been, 3 great 7 Liga to the Enlargement of theſe Volumes. 
2 of. a. third Part of eighty. Meſſuages, a 

| Acres. of: Lan, with the Appurtenances / in ſeveral 


The n as to Part confeſſes, That the pusband of the \ 107 
Demandant died ſeiz ed, and then he pleads in Par, That after the | 
Death of. the Hüsband, his e intruded and received the Pꝛo⸗ 
its thereof, till Michaelmas x Ed; 6. and that on the third Day of 
augult, the Tenant married the Heir at Latz of the Husband, and 
wcüßon at Michaelmas he entered, and that from that Time he 
was ready fo render Dower; and as ic another Part he pleadg, 

Chat be was always ready krom the Death of the Þusbatid ta ren⸗ 
der ; wer; and 1 ta che Reſidue he pleaden Non: tenure in Watt | 
ment. i, = Ld Elie dt orb 54 0 THIW + 

The Demandaut repliep quoad the frſt Patt ol the Plea, ſhe did 
not intrude; and thereupon. they were at Iſſue ; and as to the ſecond 
Aae 4 required the Tenant to render it, but he xefuſed; and 
* i Rene, 9 4 the Betendant was Tenane of the Land; Wk 

The Tenant rejoins, That he did nat refuſe fo end Dower, | NNN 
and thereupon they acre. 0 * Aues but what became of the Caſe we #8} 
ell e ee os 22 12d Sinead ow cs | 
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EEE 29 1 * 12 #35 Ps | _ 
heard; IN Dower, | the Conant qirapen; "That: the 
1 ÞHushany; was never (65; &c, and there- 

co a Special Qervitt was found to this Effet, 
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did not hinder the Execution of the Eſtate Call ? Foz if it did not, 


I Rol · Abr:* 


11 Thar Ralph Bates the Father was ſetzed in Fee, &c. and in 
Kae of a Marriage to be had between Ralph Bates hig 

on, and Margaret Bewick, he ſettled the Lands in Dueſtion jy 
Leafs and Releaſe upon Truftees, to the Uſe of Ralph the Son for 
Life, then to Truſtees as afozeſaid, for Ninety nine Years, to taiſe 
Poztions foꝛ Daughters; then to the Ale of the Heirs males of the 
Body of the Son, bog + | fo be begotzeq, and fo2 TWant of ſuch Iflue, 
to the right Heirs of the Son koz eber; that the Marriage took Ef. 
ken, and that they had Jflue the Tenant Thomas Bates, and another 
Son and no moze; that Ralph the Son ſurvived the ſaid Margaret, 
and afterwards married Anne the Demandant, and fs ſince dead. 
Che Aueſtion was, CUhether this intermediate Eſtate for Years 


then the CUife muſt be endowep. 
and as to that it'Wag"infitet kor the cult w, "'Thilt | though the 
Eftate fo; Life, and the Inher rs, 1 5 not" ro umtted that the 
Term might be merged therein, et "the Ettare*T afl was adually 
veſted in the pusband, betaufe the Freehold kor Like, and the In. 
heritante b For the ſame Nature; ate entirely in him, without any 
pes. of Diviſion to be müde by fo ſmall an Eftate as that ts fo 
ears 
Chat &'CUvman'thill be endowed bf a third Patt of a Reverfion, 


678. Ne. 7. expedant after the Determination ok a T erm fo2*Pears, and of a 


Sid. 83. 


1 0 fn 8 bh EIS. > hind 


Foun hinder the uniting the Eſtatr fo; Lite 


third Patt or the Reit reſerved upon kt. whleh tews, That a erm 
oz Pears is no Impediment toDower, © . F 
That it there'are*tW6-Joint-Tenants in Fee, and one makes a 
Leaſe fo2 Pears; thisis hot 3 ok the Jointure, * bea 
This Cate is not ite that ot Ste epheris | and Brittridge, which was 
thus, IV The Husband e to ſtand ſeixed to the Liſe of 
bimſelf for Life; then to the Ute 6f his Wife for Life, Remainder 
to the Heirs males, which he Aon 2050 on her, and they had 
Iſſue vnly 4 Darghtes the Husband ind Wife levied à Fine tothe 
Daughter with Wardfity; they died and the Warranty deſcended 
upon him who was ſeeoke in Remainder” (for it ſeems there were 
more, though not mentioned in th Cale). Lo that Remainder Man 
made a Leaſe to the Plaintiff in that” Action: is true, it was ad- 
jndged that the Eſtate Tull was not executed in the Husband and 


| * for if it had, then their Fine had been a Diſcontiuuance; but 


Reaſon was, becauſe there was an intermediate Eftate for Lite li- 
. to the Wife, which remained as a diſtinct and ſeparate Eſtate 
from the Inheritance. ace hw 497” _— 

But where the intervening Eſtate 5 is * ** there the Freehold 
and Inheritance are ned in the Husband zl & ſemel, ſo as to 
entitle the Wife to Dower. 1 2 executio till the End of the 
Term, and ſo is Per zf 

"Tis unreaſonablets fn fndilt that met and ticohtverable an Eſtate 
in the Eye of the Law, as an Eſtate 02 Pears 99 always ome, 
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eh an Eſte. was TIES Common:Low, that it 
was always; lubjec to the Tenant of the Freehold ;:Fo2 if ſuch Ce⸗ 
nant had ſuffered himſelf to be impleaded by Coſltnion in any rcot 
Arion, on purpoſe to defeat the Eſtate foz Pears, the Leſſee han no 
fy the Judgment, though gbtained by ſuch Collufiont | 
t now by-the-Statuten0f * Glouceſter, he bath:Power:;to;tep* Co. Lice. 
ether the: ent was rigbtkullyꝛohtatned oz not 3 ond if found 45. . 
that it was got by Coliuſton; he could hape no Execution till-the 
Term was ended; fo that by the Statute 2 Trg, a. farther Re⸗ 
medy was pꝛanided, and that enables a Leſſee: foz Pears ro falſifie 
all manner of. Judgments bad vgainſt the Tenant ok the Freehold 
upon feighed Title. 153 An hbd 36-4 
y Lom Eoke-in Afcoughts Cate tells us, It there is Tenant A Rep. 135. 
fo1 Yeats. Remainder to B. To Lite, and she Leſfoz: grants the Re⸗ 
verſion, 8c. the Attomment of the Tenant-fox Life is good, with, 
out: any Manner ok ;Regaed to the Veſſer fo2 Peary,» becauſe or: the 
ſmall-and ijnconſiderable Uaine: of his Eſtgte 15 157% 
- Tis true; if there is Tenants f Life; Remainder: for Life, Res 
mainder in Fee, this intermediate Eſigte-For: Life will binder him in 
Bae, from bꝛinging an Action ol Maſte against the firſt Lefſee 
fo2 Life ; but if; the inter ßening Eſtate had been for Years; it would. 
have been no manner of Jmpepiment z;fo2 the Leſſee is only intitled 
to the Poſſeſſion and Profits, and is nota: all concerned in the 
Freehold; og 9533 ce (het 55G 1639 111.7199090 H..91757 01.5 
Now if this: ie do in Matte, a fortiori At mult be la in Dower; 
—.— ig a Aa ete of the Law) where the Freehold and the In⸗ | 
eritance hdulp de la unten a to chut out the Eſtate-foz Vears, that 
being ot a diſtinct and quite different Mature 977 


e 3 0 


Eis true allo, That the Tate in Perkyns is the only Authozitpin. 5 
point which can be found; in the Boots; but what is ſaid there, * 


l entoꝛced by many other Caſes , 
As ko: - Inſtance, i. Ik there is a Leaſe fo2; Life, Bemalnder 13 Fae 

one fo2 Bears, who Dies inteſtate, then his Adminiſtratoz, and the, , 
Tenant ko; Life join in a Purchaſe ot the Inheritance; the Fee is 
executed only foz one Moiety: Tis true, the Term is not ertint, 
betauſe the-Adminiftrats? had it not in his own Bight ; but though- 
tis not-ertini, it doth not baer the Exexubion of the Fee as ts, 
the other Yoiety: 407 0 5 
The Deinen of the Chief *Saron Manwood; in that Caſe agrees 
with — 8 ag mobably. might be grounded upon that Book, 
viz, ke roy e, Remainder to another koz Years, ' Remain: 
enant foꝛ Life; here the Fee is ted in the 
5280 he may bing a:;Writ of Right; which no 
he that is Cenant of the Freehold; And this ſhews 
tat en fo2 Pears voth not binder tbe Execu⸗ 

TI 4:14:38. $3033; 7 

"ety s. x... 74 far- "ant it relates to. this Matter, as thus. 1 Rep. 23 
faba * covenanted with M. and C. to lufſet.a i" Bree Moor 136. 
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2 covery, r dhe Ut -or-himſele fop-Litey then 60 ther Pettonz 
for tcenty four Years; then to the Ule | of ths vel miles Chis 
Body. Remiſſiver' over; Gen, If 03 PG 2 OB T5! 
One Point wiis, -Clhether the Heirs males in thaw! 
'Delcent ox Purchaſe? M ο] De who'grimpued? 
„ took no Motlce ok the intermediate Eſkate fo; pꝛobabſy he. 
- --citife! he vid not thin it wöth his 'Morteo; dss ce 100 
who tepozts che lame Cale, tells us, that: it was ubſecked by 15 
Plaintif's'Counſel} Chat the Jnterpyſition of the Effate fo? 2 5 
detween the Gſtate fo? Lifs and that in Tati, had pevotited the By 
cutlon af the Gfkate Tall, (ov: chat it-comd! not velc end, but th 
the Heirs of Edward muſt take by Purchaſe, #31 9977/07 «1 
„„ „But it was ankwered, That ve intermedtere Eſtate fo? Wb 
dd not binder the wellen ehe Eltats Tail in Edward; becauſe the 
Com was but u Chatte 6 $03 710 
Another Kealon that che Pusband un the paineſpa'Caſs bad un 
Eſtate Tail executed in him m, becaviſe he had an abſolute 


over it; his Flues or Recovery-wouls have batred his Mule, and bis 


Feoffmont would/ hade made a Dilcontinumiſ̃e. 
Wow lappoſing that the Rematuver in Fer had not de mt 
(as it was)" and a CUrit'ot Right, han beet! Vought}! he in 1 We 
joined the Miſs (that is che Aale) upon nad BigR, whi at 
11 Co 80. 4 Tehant for Lite dallnot do. £318 öde 
'Tis true, a Tenant in Tail after Pobility, Sr. may do it, "but 

torres in telpet of the Quality of that Estate which he once had. - 
| Rot. Abr. . Je  Þlisbahm\and' (Us are ſeized'of"Lanvs +6 chem, and co the 
634. Leit. B. Neirs of the Husband, his Feeffment 18 8 Dilcontimioſee 21950 
Ne; So where 2 Fine is Jevied'to the "Uſe oF dhe Hudband and Wit 


during their 3a Lives, Remuitider to klie Heirs of the Body df the 


Kom. 126. Wife by the Husband begotten; he diss, and ſhe matries Again, 


and ſuffers a Recovery, the Iſſue ofthe firſt: Husbatid 18 daten for 


the Liwitatibn was for'their"job# Lives, Ms the Precbeld | 


” gilt not. determine by the Death of her — the Eftate Fail 

is executed in the Wife Jub: odo. EULNESEET 3, 

I tis ſo where the Pusband and cite had a pint mron, f 

foxtiori it muff be ſo where the Freche is in the Bürs band afony } 

as it was in ehe pine pal Tale f 
Now ſuppoſing that an Eſtate fo? ears had bern mite mit 


to J. S. and then to Ralph Bates the So N N to the 


Peirs males of his Body, &c. he might CEL Cafe 
againſt the Leifee; and if de hab Gn 58 e 'Diſſeiſo2 
dad die feized, and then Ralpu had died and d been kom 
_ peliedito//being- an Aion to retover.' 
sches Action büt d Formedon in "is 
_ qlifte*to-allevgthn'Eſtats Tail, and GS ee 
fo2 otherwiſe no Deſcent can be to the Heir; and 1 e or 
Can Declaration he need not take 1 any Noce of the Eſtate fer Years; for 


e he who hath no more than a Reverfion Tr 'Fee; expectant 
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ot de feodo, becauſe he may bring an Aſſize upon ſuch a Seiſin. 
'Tis true, if the Cruſtees had been to plead, they muff have ſet 
foth, That the pusband was ſeized fo2 Life; Remainder' to them 
fo: Pears, Remainder to the Heirs of the husband; and the Rea» 
fonts, 2 in Relpet to them the Hugband han not a compleat 
'Tis true likewile, That in this Cale the Pusband could not 
make a Leaſe as Tenant in Tail might by the Statute zz H. 8. 
becauſe tis expꝛeſy thereby required, 171 ſuch, there ſhall be 
a yearly” Rent. reſerved payable to the Lefſoz, and to his Heirs, & 
which may not happen in this Cale, becauſe after the Eſtate ko? | 
Life is determined, then the Term fo2 Pears map veſt in the \ 
Truſtees in Joſſeſton, which will defeat the Jfſue in Tall from re⸗ 
ceiving the Rent due upon ſuch Leaſe; but tis no good Logick to 
infer, That becauſe the Pusband cannot make ſuch a Leaſe, there- 
foe his Wife ſhall not be endowed. F 
It was argued on the other Side, That the Freehold and Jnhe- 
titance ought to be in the pusband ſimal 8c ſemel, otherwiſe his 
(aivow ſhall not be endo wen. F 
That in this C aſe the pusband was barely Tenant fo2 Lite and 
no moze, and that the very Reaſon of Dower ceaſes here, which is 
generally held to be foꝛ the Suppot of the Nlidow and her Children; 
— too remote to exped any ſuch Thing after ſo long a Term 
c TT 05508 Ts 07 OI 
That there was a wide Difference between the Ueſting and the 
Execution of an Eſtate, foz it may veſt, and pet not be executed in 
Poſſeſſion; and without the latter the TUidow cannot be endowed. 
The Vear- Books 1 Ed. 3. 15, 16. 40 Ed. 3. 13. are cited, which 
| have peruſed, and find nothing there relating to this Matter. 
In Br. Title Domer, 89. tis ſaid, That a Woman ſhall not be en- 
dowed of à Rent reſerved upon a Leaſe for Life made by her Huſ- 
band, becauſe” though tis a Freehold, yet tis no Inheritance; from 
whence we are to infer, that ſhe is dowable only where her Huſ- 25 
band died ſeized of an Inheritance, and with this my Lord * Rolle x 1 Kl. r. 
agrees in abridging the Year-Book 46 Ed. 3. 16 b. . That the Tit. Dozer, 
Hasband ought to have a'Fee-Simple or Fee-Tail in be but the Pac. 9. 
Serjeant bids us look into the Year-Book it ſelf, which T have done, 
enn en,, 197 IP7 07917 KY 
Lands were given to the Husband and Wife in Tail, and for 
* of ſuch Iſſue, Remainder over in Tail, Remainder to the Huſ- 
OO OE RET ee 1 
The Wife died without Iſſue, the Husband married again and 
then died, the ſecond Remainder being living. The Queſtion was, 
Whether the ſecond Wife ſhauld be endowed ? But the Caſe was 
not adjudged upon that Point ; for 'tis plain ſhe could not have 
Dower; becauſe. of the intermediate Eſtate in Tail; Nay, Juſtice 
Finchden in that Caſe held, That ſhe ſhould not be endowed if the 
intervening Eſtate had been only for Life. | 


| pon a Leaſe for Years, may plead that be is ſcizcd in'Dogitico ſuo Ou C. 3870 
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We mY a.) at Not eannot apprabend why the Sexjeant i is "fo-curious, as to'de. We 
F 55 his Reader to look inte this Year-Book at large ; for the Caſe ig „ 
ug at all pertinent de his at Bar, Herauſe it wes ever vet diſputed, WI 
4 whe LY 25 25 Whether &. Woman {ball be endowed where the te intermedia Eſtate ' 4h 
8 is either in Tail or for Life ? For tis clear ſhe ſhall not. . 

. 8 8 Oy N . Laſtly, He tells us, That upon the firſt Argument there was ſome "4X 
3 | Contrariety * O inions in Court; but upon N it the ſecond - 
1 1 udgment. ſe = without fo-tnuch as debating 152 Caſe amongſt 
> themſelves; from which we-are to infer, that the Judgment of the 
_  Eourt was letthed-purchy by the Force and Energy of his damen; 
A but this isonly à Report of one Side. | 

3 9 295 Pe farther. 4 us. That the Chief Jultice tald, Dower was a 
Demand gut of the Freehold and Inheritanee, and that both thoſe 
_ Eltates were always in the Þugband. 

_ hat both he and Juſtice Powell doubted whether the Dusband 
8 | could diſcontinue this Eſtate Cali hut that the Chief: Iutiice hety, 
That immediately upon the Death of the Husband; the Inheritance 
1 | deſcended on his Son: But tis ſomething myſterious to apprehend 
1 what is meant by faying, a Woman is not dowadie: wake Sifin in 


8 

3 "That there is no Difference where the Eſtate fo2 Pears, either 
o pꝛeccdeg 02 comes after the Eſtate: fox Life of the Þugband;. io2 in 

Neither Eaſe he is not ſeizen in Poſſet@on: © 
* bY And now to conclude he refers us to ſeveral Caſes, to learn how 
1 Judgment and Execution thall be where a Term foꝛ Pears is in being. 
ys... f es Man makes. a Leaſe befoze Yarriage; tendering! Rent, 
_ | and then marries and dies, hig TUmow ſhall recsver Dower ol the 
1 Veverſion that is, ſhe ſhall have the third Bart at che Neverllon 
1 e.,xpeccant upon the Cerm -f02 Years; and the third Port of the Rent 
Mos immepiatelp, becauſe vis incident to the Reverfion;  fo2-Che wall not 
a” wait fo2 that till the Term expires, but the Sherif hall put her in 
Poſſeſlion, and the Term ſhall fil tontinut. Oi ia 1 Roll. Abr. 9 3 
| | plac. . Winch 80. Cr0;-Eliz. 564. | mi 
I 050. 1 AMunbis Cale in Codbolt is fikewiſ cited, but I cannot God any on 
. * +. +. Tycb Caſa in that Book, I am ſure tis not in that Page, nor in plac. 
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=_-. ke. Tete a Cal by that Name in: Rep. 115. but not to this tio 
A Puxpoſe z. for tëƷ; n gore, than that the ue reſiſt. ehem iP 
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Guoceſtor K N Pens the Teste bed in var, That the | - A 
Þusband of the Demandant deviſed: Lands ta her 9 
during her Midowhood; by Gertue or which Deviſetheentereyany 2 
me the fame, and this they aver da be in Sattsfaition of : Lit 
ower, - " Df 
and upon rer it was argued, That though at Common 4 
Law befoze the Statute of Ales, a Right to a Freehold could not 1400 
be barred by any collateral Satisfaction, yeb nam a Rigbt of Dower 17 
might be batved by a Jointurez but then it mut be exp2eſſed in the 79 
Deed, that tis a Jointure, on that tis in Satisfation at Dawer. © 14 
That where Lands are deviſed to a generally, without Fi; 
 etprefliing fo2 what, there the Per ton wha hath the Jnheritance, hall 1 
not ayer that ſuch Deviſe was in Sattstkaaton ok her Dower, be- 1 
caule tis properly & Gift o) Benebotence, and not a Janture. ar 
"Beſides, Wills mutk be canſtrued accowing to the erpzeſs Mods 1 
therein contained, koz if- they chould be expounded. by col lateral er 
Werments, not wattanted by any TWozds:02 Sentence in the Wil . 
i oy , .* would be  mpottible to aun what might be dane in Cales 1 i 
Now il any Words in this ail vo impoꝛt, that tho Deviſe of rhe | 1 
Lands was in Satisfation of Dawer, tt gught to be fo pleaden, - RUM 
and the Min muff be given in Eudence. to:p20ve. the Watter averrey 1 
in the Plea; but-ff there ate no ſuch Cows; then the Avetment 1s | = LM 
quite beſides the CUill, which muſt never be ſuffered: 3!/vecayſe Lanns = 1 18 
— not pals but. by plan and apparent ee acer it —.— = 
WT TOTS Usage 1 30 By G75) On : [4014S 


It was abgiicd on the other Side, That Conffrudions of: Wills Bs, Tho key 
might be made Nr to the Intent al the Tettatut, calleden | = 
out ok the Mews? As fox Inſtance, Lands are dewiſen ta A. after 1 t's 
the Det of his Wife; this is an Eſtate ta het fo2 Lite un Amplica- Br. Deriſe FRE 

tion, though no expꝛels Eſtate is devifed to her by the (Mili. 45. . 

S0 if "a Man devile-that his Feockecs ſhall be ſeizeh to uch an . 40 
dr and he had no Feaſfeeg,: pet the . Dovile is -goad! fo2 thole a 

1 45 77 

Se Deviſe to John Cotton, iuhere there are two ob chat ame, 1 Hs. 11 
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1 be kupplted hy an Averment out ok the Mill. 4 5 
bar ts giuen in a Will, is naturally pꝛeſumed to be a e ain 
nir, und na moe; and ils as natural to male an aberment to do- | . 
eat ſych, Pzeſumption, that is, to aver that the Gift! ar che Land 1 
is in Sattsfaston of Dowerz-thac being the Intention ol tht =_ . 
dn und the very Conſideration of the. Devile it fei. ; 
Then as to the Nature af'Averments; tis alwang fotrign tu the 2 
Debd, Kleber in Noms 0? * kor dis to haue metping ma⸗ ü 
O 1 | 5 a. 75 3 * be FED 2 
a . 
. 7 : | 1 . N . 8 2 


"Dower. 


M4 2 == — (DES — FBne | all 
n = which is not : compyzed in ettions of that Deep, to which . 
55 | ers. 0 
3 Bom it would be very ablurd, tu avmit an Averment- to be netet Us 
Pn 2s wT in leading, and at the ſame Time to deny the Uſe which may to 
| made ot t. «to m 
| Beſides, the Perfon who makes Averment, ts to probe it by cus an 
| 8 ftantial Evidence, which is a good Reafon why he {ould not be de. Fe 
7 1 nien to muke t. * in 
| : But Judgment was given fo the Plaintitf; koꝛ an Aberment mut TI 
be made and colleted out of the very Wows ot a Will in Writing, 3 
to which Mozds nothing muff be added by any Averment out of 15 
ms neither ſhall they be abridged by any Condition added to (6) 
JE it appeared in the Cill it ſelf, that this Land was deviſed to 
the Woman -fo2 her Jointure, it had been good, though the Mod | 
Jointure had not been in the Mill z as if it had been foz her Þ2oviſion tle 
And Maintenance, 02 Mos which will amount to it, there the mi 
Intention map be collected out of ſuch Mos, that it was to be in — 
Satisfaition ok her Dower. , 
But ik any Evidence ſhould be admitted to pꝛobe what is only tber 
aberred, and not contained in the Mill, there would be this Bil: of 
chief; that one Part of the Mill would be in Writing, and the 
other not; fo2 Averments out of the Mill are no more than Patol | Joi 
Diſcourſes, and ſignifie as little. din 
The Cale in the Pear-Book 11 H. 6. is not like this, fo? there Fee 
the Deviſewas to john Cotton, and there were two of that Name; J 
and tis very true, That in ſuch Cale a Man may aver which John 2 
Cotton was intended, becauſe there was one John Cotton written be 
| in the Mill; but it cannot be averred, That Robert Cotton was of 
N intended, becauſe he was never named. th 
Moor 31. © Nom the Reaſon hy a Deviſe to the Cite generally, cannot be we 
Dyer 61. averred to be in Satisfa#fon of her Dower is, becauſe the Intent | 
pk the Teftatoz ought ta be collefed out at the written Wows Lc 
in the Mill it ſelf ; and therefoze, where there are no TWo2ds to V 
ſhew that he intended the Devile to be in Satisraition of Dower, ty 
4 aft . there can be no ſuch Averment, - | 
Rep. U ens Caſe was cited on botti sides, 28 tis cifagt- amongſt Men, | at 
who make wrong Applications: Now either this Caſe is not clearly Jo 
reported by my I rd Coke, or not rightly underſtood on either Side; to 
it was thus tic 
In Dower, the Tenant leaded i in Bar, That the Husband was 
ſcized in Fee, and made a Feoffment to the Uſer of himſelf for Life; El 
then to his Wife for Life, Remainder to his own right Heirs ; and N. 
there was an Averment, That the Eſtate thus limited to her Tor Life, a 
Was in Satisfaction of her Dower. | .- nc 
The Plaintiff replied and confeſſed. the "Re gelN* but aid, That vi 
| the Limitation to her for Life, was upon Condition, That ſhe ſhould re 
an 


perform the Eaſt Will of her Husband; and demanded Judgment if 
| Is Tenant ſhonld be admitted to aver, that it Was in {Sanisleci0n 


| ot her Dower. | | | ide 
1. | "4 . gk ; ö . 7 $ Now 
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— 4 „ 


"os de ith elde men e Caſo wen ee in 
this] v That tho? the Bedffinentits the VV wi USH id itibn 
| roperfornathe With of ber Elusband, and the" it Fiigtit be the 1 
y Confidepation'of dis giving her the Eſtate; yet it the a vefH 
t be for her Ioĩnturꝭ becauſè that likewiſe i © Cone WH 
myftind&withorheborher2 | Aind therefbre it was infer 4 15 if 
an Avennentf may! he made i0f 4 Confideration; 'nor er ffrkEffed it” a 
roffancht, it may ds well b made of à COHHderäffen nt "pick 
ina ns which this vet fe. 5d 03 Dori sd 30nd vi 
ou this being alledget bn BDhf of che Fetragt, Ming, alfo 
m ned baderithis: e Necla in Bellalf ef 
_ was there ſaid, ThatalDeviſe imports a DH? 15 ic 
£1 Land 38 it cannot bo avered? te an .otlyer Uſe, Toit \ nhotbe 
duese 00 bein Satisfufion! of Dower, af Iv ot" ſo e8preſta in the 
Will ie elf, © . e not meh ce 00 910655126 909 BAR eie 
But he that reads this Reſolution will find that this Clauſe has lit- 
tle Reference to it; for it was only to ſhew that my Lord Brook was 
miſtaken in his Report of the Caſe 6 Ed. 6. upon the Statute 27 H, 8. Br. Dober 
cap. 10. which enacts, That where an Eſtate is limited to Husband and 69. 
ife, and to his Heirs, or to the Heirs of their two Bodies; or to them for 
. their Lives, or to her for Life, or otherwiſe in Jointure; that in any 
of thoſe Caſes ſhe ſhall not have Dower. 
Now my Lord Brook tells us, That if Husband and Wife are 
Joint. Purchaſers of any Freehold after Marriage, other than a Fee- 
Simple, 'tis a good Bar of her Dower ; but if the Purchaſe is of a 
Fee-Simple, or if an Eſtate is deviſed to her, tis otherwiſe z becauſe 
Joififtires of Tuch Eſtates are not mentioned i in that Statute. | 
Beſides, - he tells us, That Jointures intended by that Statute muſt 
be made either before, or during Coverture; and therefore a Deviſe 
of Lands cannot be a Jointure, becauſe it takes no Effect till after 
the Death of the Husband ; and another Thing is, that all Lands 
were not deviſable at that Time, nor until 32 H. 8. 
Now what is alledged by my Lord Brook, is oontradicted by my 
Lord Dyer; for he was of Opinion, , that an Eſtate in Fee, made to a 
Woman in Satisfaction of her Dower, is a Jointure within the Equi- 
ty of that Act; for 'tis a Proviſion for her during her Life and more, 
. likewiſe : a Jointure within the Letter of the Act; for the Words 
ate: of; if an Eſtate for Life, or otherwiſe, be made to a Woman for 
ointure, tis a Bar of her Dower ; which Word otherwiſe extendeth 
to all other Eſtates, which may be as beneficial to her as thoſe men- 
tioned in the Act. 
Then to ſhew that my Lord Brook was miſtaken in ſaying, that an 
Eſtate deviſed by Will cannot be a Jointure.; my Lord Coke cites 
Rardal-and Leake's Caſe, wherein it was adjudged, that a Deviſe to 
a Wife for Life generally, cannot be averred to be for her Jointure, 
not for the Reaſons mentioned by my Lord Brook, but becauſe a De- 
viſe implieth a Conſideration in its ſelf, and therefore cannot be aver: 
red to any other Uſe than to the Deviſe, if not expreſſed in the Will; 
and ſo is my Lord Brock to be jd, VIZ. That an Eſtate deri 
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ſed to the Wife, cannot be averred to be for her Jointure, unleſ; 
tis ſo expreſſed in the Will it ſelf; and if tis expreſſed, then I can. 
not ſee what Occaſion, there can be of an Averment, becauſe, a3 it 

hath been obſerved, tis the Nature of an Averment to prove ſome. 
thing which is not contained in the Deed it ſellf. 
| Al that I ſhall ſay to this Caſe of Leake and Randal is, That one 
of the Judges obſerved it was not to be found in any other Book, 
and that he was not ſatisfied with the Reaſon of it, viz. That a De. 
viſe cannot be averred to be to the Uſe of any other than the De, 
viſee, becauſe a Deviſe implieth a Conſideration in it ſelf; which is a 
very ſlender Reaſon, for ſo dotli a Fine upon a Grant and Render; 
(that is) in Confideration of a Fine levied by V. to N. he granteth 
and rendreth a Rent to W. Here the Confideration is expreſs'd, and 
yet another may be averred ; but then it muſt be ſuch as may ſtand 
with, and be agreeable to, the Conſideration expreſſeec. 
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0% verſus Vaughai. 
Trin. 22 Car. II. 
HIS Title is begun with a Plea in Bar, drawn by Sir mt 


liam Jones, in which a Common Recovery, ſuffered in Walers 
is pleaded ; and nothing farther was done. | Hoy 


thigh ry "wat Bathurſt. A 
Vinſord. Hill 35 & 36 Car. II. Rot. 6% 45. 


Kent, i E JECTMENT fo2 Part of the Mänoz ob Pullens, fi 
1g: which a Spettal Qervit was found, wherein the Caſe 


fl. Paul Bathurſt was ſeſzed 6f the (ach! Manoz in Fee, and made 
a Feoffment thereof ta the Uſe of himſelf fo2 Life, then to his Exe⸗ 
cutozs fo2 ſeven Pears ; and after the Determination of that Efate 

then to the le of his Son Edward Bathurſt fo: Life; and o 85 
his firſt Son in Tail-Wale, Remainder to the right Heirs of the 
(aid Paul, who died ſeized, &c. then Edward his eldeſt Son enter- 
. Land had Jflue four Sons ; fl. Thomas, ward, William and 

ICOAr 


Edward the Father died; and Thomas his eldeſt Sin enteted, and 


nage with Elizabeth Hooper, ſettled the faid Bahoz, Kc. ko the Uſe 
of hiinſelf and the ſaid Elizabeth fo; Life, then to the Heirs males 
of their Bodies to be begotten, Remainder to bis dun (right Heirs; 
and died without Aue. & 

That Elizabeth his Wife entered, and was poſſeſſed, Sek. nv that 
William Bathurſt, the third Brother of Thomas, deviſed his Rever- 
lian of the third Part of the ſatd Yanoz, after the Death of —4 
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liffered a Common Recovery of the Pꝛemiſſes; and upon his. Yar: 
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Se, 265. 


beth, . 80 bis iſt fo Life, and. then to hts four Daughters s by 


Elizabeth died, then Edward Bathurſt, the ſecond Bꝛother and 


Heir of Thomas enter'd ; that the Lands in Queſtion were Ancient 


Demeſne, and held of the Manoꝛ of Aylesford; and that Sir Tho- 
mas Colepeper, the Low thereof, bꝛought a tit of Dilceit again 
Edward Bathuſt, the Son of Edward, to reverſe the ſaid Recovery, 
and had Judgment that it ould be reverſed. 

That the Widow of William Bathurſt, who claimed by his Tit, 
made a Leaſe to the Plaintiff, and that the is pet living; and ſo 
made a general Concluſion. © ' 

In the Argument fo2 the Plaintiff, there is a long Climax; fo 
firſt it was alledged, that the Feoffment made by Paul Bathurſt was 
void, becauſe it was not executed by Livery and Seiſin, oz by At⸗ 
toznment ; and if ſo, the Lands mu deſcend to Edward, who was 
his eldeft Son and Peir; and from him to his four Sons, becauſe 
the Manoz was N 4 and then the Entry of Thomas, their el⸗ 
der Bzother, was the Entry and Seiſin of all of them ; 3 fo? they 
were all Parceners by the Cuſtom of Kent. 

Ik this is ſo, then William the third Bꝛother, had Power to de⸗ 
viſe the Reverſion. of his Part; and if ſo, then the Deviſe to his 
TWite is good ; and by Conſequence la is ber Leaſe to the Plaingiff. 

But it was anſwerd, That the Court cannot judicially take No: 
tice of Gavelkind ; the Cuſtom mult be alledged in the Declaration: 
"Tis the expꝛels Tertin Littleton ; and my Lo Coke, in his Com: 
ment, commends him koꝛ laying it muſt be pleaded. 

And I muſt ſay that the Pleadings in this Cafe are very long, for 


there are two Deeds of Settlement, and a Will, ſet forth in hec Ver- 


be ; all which, if it will not "ſerve td inſtruct, yetlit may be of ſome 
other Uſe, I mean to enlarge the Book, which! is all I can find ma- 
Far in the,Caſe ; z for nothing can, be of fixteen Pages, 

t that the; Court cannot Judicially ta None "ht the Lands in 
Kent are Gavelkind : - unleſs tis that the Serfelnt was Counſel on 
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Chat Edmond the Father having made a Surrender ta the » iſe o 

his CUill, deviſed. the Lands to his Wife fo2 Life, wap or er 

annum to Edmond his Son, during her Life; and FI jet 1 Be. 
ceaſe, he deviſed the lame to Edmond and his Velrs. 

That Edmond the Son likewiſe made a ürrender tat je Ale of 
his CCill, and then deviſed the Lands to his Siſter Alice kö; Lite, 
after the Death ol Anne their Mother; and. afterwards. the whole 
Remainder to John Cooke, if he ſurvive his Siſter Alice; and if 
he ſhould die befoze,. then, to his Siſters and their Peirs fo2 ever. 

That Edmond the. Son died, and. then his. Siſters all died with- 
out Jſlue ; then Anne the Mother died ; and that John. Cooke, the 
younger Bꝛother of Edmond, was admitted, who made a Letter of 
Attozne y, giving Power to two.Perlons to inake a Londitignal Sur- 
render F, the Þ2milſes to Joh m Ladd, to be void upon Payment 
of 106 

That John Cooke aud his Bꝛother Edmond were dead, and that 
John Ladd, the now Defendagt,, was, admitted, the Voney not be- 
ing paid. 

That. Cecily, and ! Mary Coche u were Deits at Law to Edmond 
Cooke, viz. Daughters and Peirs of. Robert Cooke, ho was B20- 

* and Peir of Edmond ; any they 115 now Plaint is in Ejett 
rent. 

The Queltion was, CGUbetber John Cooke. had © an Eſtate £62 Life, 

02 in-Fee, by the Devile ok the 14 55 Remaind 2... 

And as to. t wot it was.argued, That thoſe 4102s ſhall relate to 
the Land it ſelf,” and not to the*Eſtate which the Teſtats? had the 
Land ; and if Co, then by tranſpoſing the TUozd whole, the 

tence will be thus: fl. J demiſe the Remainder of my Lands 7 
John Cooke, fo2 the whole Eſtate, (that is, ko as great e an Eſtate 
as.) J have given to my Siſter Alice. 

Many Caſes were cited, to pꝛuve that Wills muſt be expounded 1 * 51. 
accoꝛding to the Intention of the Teſtatoz, collected out of his Bridg. 16, 
Wows , as a Deviſe to a Pan kp2, ever. 020; * at his Pleaſure ; Cs In. 5. 
this impozts 'þ \ THAT 2, 

But in Dyer 35. 125 75 thers is nothing to 5 poſe. " 8 

Tt may be obje ed, . That a Devick ot i Kgmaitider Doth GolaL 363. 
amount to a Oe iſe of his whole Eſtate; I a Fee. 

But evenby*a-Deviſe:of his whole 1 1 0 * Fee "(ill not paſs 
againſt'the Intenr.vf-the. Teſtato? ; As fi 89 0 if the Teſtaroz 
deviſeth all bis COAT his Lands im F. true, this pa Sa Fee; 
but if by a uch quent, Claute he deviſes. the, inder u all his 
9 880 0 S. tht 15 55 the. 15 me 


here a Alen his Lands te on mh Dui, 
Rent, to be dib there A 020 1. 18 1 80 ot telate tat 
Continyance of the o the reſpefty cation of the 
Devikſees:; . if th 1 5 to the Conti Eo of the Eſtate; 
then the Pe aw' would de Wie wen ans nat the Int 
"AE; of af ne on. mal ue nemo ri infdol 7643 Inn 3332 


p * 
„ inn 25 inte not ene ir 
. . 4 oy & - 11 1 . * 4 . f 3 * ; * 4 \. 9 ? ; * * * 1 , FY ow ; 9 1 g It * # 
* oy - & 4 - S -& — ? .# 
+ Noe ang nr enn - vat. nit iron dd ret 
- 4 14 11 o if , * 3 TEE — "PEP : 9 
- * , © : 


vat 
1 
— 
9 
499 
91 
5 1 
(| + 5 
1 * 
— + * 4& U 
3 4 * - 
1 } 
fa 5 11 
1 er z 
"01 FM? 1 
1 14 
yt 1 +4 
F% \ 4 
nn 
9 4 
89 n 
1 
* 


4 — 
. | 35, hl >. + 5 Aa tt DS 
ö 5 © - + I — 8 * 
> _— » I% - On 2 . - — 8 _ . — * 
. b . E 8 2. N — — —— _— 
8 1 = Zinc v IO TIO) 2 = \ — * - * « 
. 4 ——t 'S- N 12 * — = ”F * * Et * —— — 8 LS _—. = = > "So 
Fl 1 — — * * 1 2 . — — =Y — — I — 2 aſs. 
N 7 — Er 9 « 2 ** Ws... 1 
- — — _ . — * > I ha = _ 
- - _ r 2 TO 2 a” _— X 8 * 4 — — * —C — — > 
3 2 * 3 * : — 8 pd > * 2 — -— ——— 8 7 8 3 

2 + — h- — . 2 2 a —— _ » L — * 

4 — — » CH ww _ — 2 — 2 . — T—— — —— — 2 23 „ „„ 

5 » — - * 7 * — ming! * — — o = 7 —— N * 4 — — _ = - 
p<". — , = ———— 3 7 4 8 * 5 . - 22 — —— — = = 
1 3 — 
2 % 2 — - A =y 
— 5 —S. 2 1 — 7 £ = = = 
ms — 2 4 At * I 78 - 
—— — $6.4 - — 2 wc Di 4 _ r 
L - - — — —— — — — 9 — — = > —_ 
— - . — — ——— — 1 
> — - — 4 l 


a= 
— Ws 
_—_— % - co — "7 
—p1S HE. — WY 
K * — —— 
* L N — 4 — — pe — 


WES 


Þ ron —— — 
3 2 12 r 
. 
PS" 


- i 
— — dE 


WE. 
n 
p _— 
r ——— x 


_ on — 
ea es 


—— 
PP OO IE irene 
— 


„„ r 
= * 4 —_ JH. 
* . 


— —— — — 1 _ — — IT: 1 
4 AAA moan IP; — 
* 1 ;. 2 — - — - = 
ge WIA > Os... 
— 
* 


— — — — — — 


— 


— 


mig 


* 
pm — 2 4 - 
F 5 — 3 
FIRES CT : 
= 3 — 
o 7x own wear 8 
* N - — Anas 
— — _ — = - 
_ _— EEE — 2 p 
4. TITER - 232 
— 8 
—— SEES 
2 —— [4 
A — 3 . — 
1 Ca — = — pom — — =” Pu — IE 
— — 
2 = + eo £ = * 
1 — — = 2 ——_ - — — 
20 2 * 2 8 * — — 
4 . N „* 4 
Te We . ay 8 v7 _— * ' 
- ate 7» 9 EY e 


n 12 — 8 = — 
N — 5 * > 
ERIE og 2 2 == — 3 
DIES Te RIS Motto — ooo = ria ae 


_ _—— > \ 4 
"_ = 
—— _ = —-—at_ == po - 
= — — — — — 4 m _ —— — a = — — 
— — —— — . * — 1 _ * - 
* — roma; — — —— - * 
— — — — S — 2 — —— - * 
— = * * = cr. iD - * — — 5 > 1 * 4 * 
— — — —— EE — — — — moe — dow Ds T 
— Na . — — = — — — — - DER, — — — "I 3 _ 
— — - - » — — = = _—_ 
_ Ap RES — _ — 2 — 
— 2 — — _ —_— — = 


— — — — 


— — 


— — po 


— 


* 0 + <3 
9 


— - = 
= 
2 © pen „ — * CO 
7 - NY 


P 
2 
8 " 
1 


1 9 3 — — — 2 
SS >, - 
bo 
{ F * 


; — Eectment, 


; ET: ſtatoz did very welt know what he did; fo2 in the firft Platt, he 


bekoze Ne 


dung ee p the Eircumttances of 1905 an Fs the 


gabe his Stifter Alice an erpreſs Eſtate fo? Life ; and after the Limt. 
tation to John, he gave an expreſs Effate to his Siſters in Fee: 
Now poving to particularlp let down what Effates ſhalt paſs both 
ter the Deviſe to his Bꝛother John, ik he had intended 
greater Effate to him than fo? Life, tis natural to ſuppoſe he would 
have expꝛeſted it in his Will, © © © 
cannot be objeted; that tis hatd he ould intend a Fee for hig 
Siſters, and but an Effate fo2 Life to bis zother John, dert 
tis plain he pꝛekerred his pounget Sitter Alice befoze any of his Bꝛo⸗ 


thets; ko they were to have nothing during her Life ; beſides, ma. 


ny Men have particular Reafons in the Diſpoſitton of their Eſtates 
15 partitular Perſons; which map not ſtand with the general Rea- 
ſon ok Mankind. 

But it was adjedged, that by this Deviſe of his whole Remain- 
der, an Eftate in Fee pafſed ; fo? tis the ſame as if he had deviſed his 


| whole Eſtate, 02 all the Reſidue, of his Eſtate in his Lands, which 
he had deviſed to his Siſter Alice; foz thoſe Fonds in Pꝛopꝛiety of 


Speech muſt relate to his Eſtate in t Land, which he had befoye dil⸗ 
poled to his Sitter, and not to the vety Land it felf ; fo2 if it ſhould 


relate to the Quant A of. the Land which he intended to give John, 


it would make the Devife vety iticertain, betaute in that Senſe he 
had no Remainder ; f he had veviſed all to his Siſter; therefore it 


Putt fntneaty relate 0 al Eſtark; which be menden to give his 


. - | 69. — 
FR *. 50 10 4 15 . 2 | tin % Te, 1341. 
1 7 Lee | "ce ? H 7579; | 17 71 
+ ; 6 & LT 58338 » = inne ex. — 2 2 
> —_— — tos . 7 7 MT) y=_ "976" 5 Po. — —_ | — 
0 i A 7 17 Te 
King" verſus Due, 
- f 775 . 
Rabin * Trin. 1 Jac. I: Rot: 1322 2. 12 


ae. fl. T's 18 was a ſpecial, Berdi th Eie etment; z the Caſe 
on the Pleadings was thus; f. The Lands in 

ueſtion” tyre e opyhold, - 15 of the Mano! ok Swefling, &c. 
175 and Elizabeth his.UWife, in Right of the 


Es Henry 
e 90 of the tame ko; Life, Bemainder to John 


Wha Rm re the is a Cuſkom in the % an that ik a 
Aer muͤde to t 1115 out of Court, it mutt be 'pſented 
Hi pert Toure. yt if. the. Þetſon who KY Right to be ad 
{ttey ord tlot come in -after thee. Puctathations in thzee ſeveral 
1 &c. then t 4 50 Aa *Sailiff to ſeize it as 
10 e Lo bj ag Ns Try er of crore 
ga er but t to k the Manos. 

we FAY "of x lee 0 be wr Be befoze next 
tore and that John Freeman, an — as his Son and Þeir ; 
„that this Surrender was pꝛeſented at the nert Court, and th2ce 


"Proclamations made; and no Perſon coming to be admitted; the 
3 | 


3 —_— as 
* 1 — — 


A 2 58 


— were ſeiged by the Lady of the Panoz, | who was Lern of the 
anti 
The Queſtion was, Whether an Infant, during his Nonage, chan 
be admitted to a Copyhold Eſtate, which he had by Deſcent ; oz 
| «gt upon yi Negle#, oꝛ Refufal, the Low 1. . it as fop 
[4 
The Pleadings are here at large. but the Arg and are in 3 Mod: 
221. where three judges held, That the infant was privileged by 
his Infancy, and that the Lotd could not ſeize during his Nonage ; 
but the Chief | Juſtice was of a contrary Opinion, becauſe the Eſtate 
remains in the Surrenderor till the Admittance of the Surrendree ; 
and he may maintain an Action of Treſpaſs, which he could not 
but 1 he is ſuppoſed to be in Poſſeſſion till another is ad- 
mitt | 
Therefore tis abſurd to ſay, That Infancy will protect a Right 
where the Infant himfelf hath none till he is ä . 
Tis certain the Lord hath Right to a Fine upon an Admittance : 


Now Infancy hath been extended to delay a Remedy to recover 4 


Right, but never to deſtroy it;; for if the Infant ſhould die during 


Fine. 
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Th e veiſus Bourne & OY 


1. Hi 5 W. & M. Rot. 763: C. B. 
Hereford, f. II a ſpectal Uervia in Ejeament, the Caſe wits thus: 


{. That Thomas Andrews was ſeized in Fee of the 


Lands in Queſtion, who made a Feoffment thereof to the Uſe of 
himſelf and his Mike fo2 Life; Remainder to the Ale of his Dauͤgh⸗ 
ter Mary Andrews, and the Þeirs of her Body, begotten by one 
John Gwillym the younger, with divers Remainders over. 
John Gwillym married the dan Nat Andrews, by whom he hat 
flue Thomas Gwilly m. 
That after the Death of all the ſaid Perſons, Thomas Gwillym 
entered on the Pꝛemiſſes, being Ancient Demeſne, and held of the 
Mano of Wormlowe ; and then he and his TWife levied a Fine 
theveak in placito Conventionis, in the Court of the fald Manoz; 
by which Fine, concefſerunt the ſaid Lands to William Nurſe and 
Au Alike, and to john Nurſe kfoz their reſpettive Lives, under the 
keürlg Rent or nr Pounds ; by Uertue whereof they enteren. 
That afterwards, fl. 2 Junii. 24 Car: the ſaid Thomas Gwillym 


and bis Alke levied another- Fine in the laid Court, to the Uſe' of 


and his Heirs"; and at the next Seffions/by'Bargain and 
Sale enroned, he conveyed the Reverſion'to Thomas Payne and his 
Heirs ; and in ee e Wt weinte all bis Bi t to the ſaid 
b Payne, CC, - 5 


N his i er] __ before he 3 admitted, the Defendant loſeth a 


'N That - 


364 TEE 


240 1 Heciment. 


" ——_—_ „* ng n 


Chat Thomas Gwillym died, leaving Iſſue Thoms Gwiltym, his 
Son and Heir, who had Iflue Richard Gwillym, the Lefſo2 of the 


laintiff. 
| P That Thortiis Payne received the Rent ſo reſerved and died; that 
A the Reverſion deſcended to the Defendants ; that the Survivoz1 of the 


Nurſes died in the Pear 1633, and thereupon: the Defendants enter. 
ed, and the Plaintiff entered on them, and ſo the Jury made a ge. 
nerat Concluſion, 

Jt- was argued fo? the Plaintiff, That tho a Fine map be lepied 
in a Court of the ano? of (ſuch Lands as are held in Ancient De: 
meſne; yet this being a Fine ſur conceffit, would not bar the En⸗ 
tail made by Thomas Andrews, becauſe before the Statute 4 H. 7 
no So2t of Fine was a Bar, but only a Dilcontinuance ; and the 
Reaſon why it was ſo was, becauſe tis a Feoffment on Recon. n 

Now this Fine is neither a Bar noꝛ a Dilconttnuance ; *tis not a 
Bat, becauſe by the erpzeſs Mozds of that Statute, it muſt be a 
Fine with Proclamations to make a Bar to an Eſtate-Tatl ; and tis 
not a Diſcontinuance, tis levied in a baſe Court, 

But admitting it is a Diſcontinuance, tis only. ſo during the 
Lives of the thzee: Nurſes ; and the Survivoz of them dying within 

twenty Years befoze this Aﬀton bꝛought, the Entry of the Plaintiff 
is not barred by the Statute of Limitations, - | 


And.to prove that it.was only a temporary Diſcontinuance, Lit. 


Sed. 620. was cited, where the Text is, That if Tenant in Tail 
make a Leaſe for Life, this is a Diſcontinuance only during the Life 
of the Leſſee : True it is, that the Tenant in Tail hath gained a new 
v Becauſe all * Reverſion iq, Fee by ſuch a Dilcontinyance ; but my Lord Coke i i 
the Efates in his Comment upon it tells us, That if the Tenant in Tall Gele 
Remainder terwards make a Grant of the Reverſi on, expectant upon the Death 
are diſplaced of the Leſſee for Life, and then dieth/7and. the Leſſee F. gieth, That 
15 or Life, and oO Entry of the Iflue 3 in Tail is lawful ; 'for the Diſcontinuance be- 
turned roa ing determined by the Death of the Tenant for Life, the Reverſion 
. Right. , — by ſuch Diſcontinuance muſt be void. | 
5 i the © Therefoze if this Diſcontinuance is only during the Life of the 
had died firſt, Sut vivo: of the Nyrſes, in ſuch Cale the Statute ok Limita⸗ 
:hen th tions will not hinder the Entry of the Leſſo2 of: the Plaintiff; fo; 
ng the Noms of that Statute are, That no Entry ſhall-be made but 
been good, and within twenty Pears after the Title doth accrew, | Now . 
the Iſſue in Gwillym, the Father of the Plaintiff, had no Title ok Entry, be- 
70 _— cauſe the Eſtate fo2 Lives was not determined whilſt he was living; 
--«: the but a Title commenced in the Life time ok his Gzandſon the Plain- 
Grant of the tiff, upon the Death ok the Survtvo? of the Nurſes. ** 
Reverſin But admitting the Fait to be within the very Letter of that Sts 
2 tute, yet as this Clerdi# is found, the Defendant can have no Be⸗ 
ee nefit by it; becauſe ſeveral Excuſes are allowed by the Statute fo? 
the Life-trime not entring; as Inkancy, Non 'compos, Impziſonment, &. and 
of the Tenant that the Party may enter within twenty Years after thoſe. Impedi⸗ 
in Tal. ments are remaved : Mawꝛ it doth not appear by the Cerdi#; but the 
Father of the Plaintiff was obſtruted by ſome of thoſe Means; and 
i * bis Son map enter weer that ORE removed. nor , : 
4 ole 


t 
| 
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r 
0 
b 
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1 1 
- — _ — 
"Thoſe: who? urgürd tor the Defenvants,itould: TIT. 
Fine. was a Dilevntinuante pro tempom, hut vet they inſiſted that 
the Leſloꝛ could not enter: but was barred by the Statute of Limt⸗ 
tations; becquſesTtomas Guillym bis Father, wes; tmmediatelp non 
an the Death or Thomas Guiltyih his Gzandfather, (and who made then 
Oilcontinuance) intitled to a Formedon; and he having not;p2oſs5; 
_ 3 in N Years, that ſhall pꝛejudice his Son though an 
Inka „„ e 

And to 120ve this the Caſe of Sawle and Clarke was cited, which Cro, Car. ö 
is repo2ted in ſeveral. Books, and 1 Pert of it which relates to 156. ot 
this Purpoſe is thus : =* 5 

ſl. Tenant in Tail made 7 oz three Lives, and afterwards -2 dew. 
granted the Reverſtbii-by F 18 6185 without Jſſue ; then nd 
Pears paſſed during the Life of Ic Reverſioner; and it was ad- 
judged; That immedtately upon the Death ol the Tenant an Tale 
the Reverſioner: was intitle to a Formedon in Reverter, and was 
not to expeſt the Death ol the ſurbiving Tenant fo- Lien (ko ig 
ſeems, two of the three were dead) though he could not enter bekoꝛe 
all thꝛee were dend: But having luffered the five; Pear s to pals with⸗ 
out b2inging a Formedon, he was now barred, and <ould not hape 
five Pears moze after the Death of the ſurviving Tenant ko; Life, 
hecauſe he had no new Title accrued by his Entry after his Death; 
ſoꝛ his; Title commenced by the Death efsthe:Tenaut; in Tail with⸗ 
out Jſlue male; and was the ſame as well befoze as aßter the Death 
of. the: ſyrviving: Tenant koz: ie e 280 031010795 258} nend 
But in the peſncipal Caſe Judgment was given -foz;the- Piintiff 
whieh wag afterwards armed upon a UMrit ot "ne in B. R. in 
which; Court theſe Maints were reſolved 21 27 
"2 Ebat u Amt map be bebte bt Lands beld in Antient Demaſne, 
jn the Court of that Manoꝛ of which they are held, notwithſtanding 
the, Statute *::ds modo levandi: Fines, wbich;: enats,- "That; Fines * 13 Ed. t. 
ſhall; be levied befoze the: Juſtices: of. the Cammon Pleas, and not 
eu here 5 becauſe a/TUrit of Diſteit lies to mohibit thoſe who hold 
ids in Antient Demeſne; u levy; Fines in C. B. and: thexreroꝛe it 
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would be; unreaſonable, that they:;M<ould not be permitted to levy Ta 
em. i.the Mauhoꝛ⸗Court, when they can leby them no here eiſe 2 . 
Statute:Mly extended da invalidate Fines, iepied in Bur⸗ 1 
rough-Courts, and other baſe and inferio2 Cgurts. anpingt to thoſe if 1 
of Anttent Demelne. N eig 57047 03 1 2% SO H pes 1 
JA Fine thus levied is a Diſcontiyuance:of the, Ellate- Call. E902. 8 
igt na Rar. koz that muſt be by UGertue ok the Statute 4 H. 7. that e en Wet l 

at muſt be a Fine with Proclamations, + 1.1 comme tf me Ss 
* That though the Cuſtom is found to levy Fines there upon a 55 l 
Mrit ot Right, vet this Fine ledied in Nlacito con VH ntionis ig g %. 1 
becanſe tis found ta be ſecundum eonfuetudinem manerii; and thers 3 j | 
{s no great Difference between a Writ of Right and this Adlon o FA 
Covenant z:fo2; both,are real. Actions. ed ile ned gh nn ne = 14 
14% That: this Fine ag aten Diſcontihuants in Ar tu led. = 
the thee, LW Bn d: br did, beim raw anne oynoD & Hoe! 8 10464 
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Alams ver- If a Man aliens, rgains and elde a Neverſm, (ulthiout at 


the Plaintf, not barted. _—_ the Statute of Limitati 
ons; alf . 5 twenty Pears were palſen after his Father was it; 
tifled to the . fo though dis true, he could not being it 
now, yet he might enter atter the Oils ontinuance mas determined, ann 
ſhall cheretdze habe another twenty Yeats: after: his! Title of Entry 
atttuen . 2 50 HIS” 171 jt 1 84 11 (Ne Fn 
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5 Stel Oe Men, 
Tria , W. Ul. Rok, 3 EF Tr 


Nottingham, * N a Special Gerdi in CEjeament. 3 the Cafe 
wag: fl. Joſeph Curtis was ſeized of the 
Lands in Fee; a in Conſideration ok a Marriage and a Poztion 
fo be pain, ede covenant, grant and agree, all that Meſſuage, 1 
ta the Alt of himlelk fo Life, then to his (Mike do: Life, fox 
Jointuve, Bec. then to kheit firſt Son in Tail mall with Vivers 
Remainders over. 
The Marriage took Effet, the Hugband died; and the Quettion 
was, {Ahether theſe Wows in the Settlement wool amount to a 


Cobenant t ſtand ſeized > 

And ft was argued, That Parringe and a Potion, were both 
valable Conſiverations to tatſe an Uſe 5 That Ates did ſo fav par- 
take of'the Mature or Mills, as ta be governed by the Jutond of 
= arties ; that it could not be denied but ſome Benefit” muas 
| ded-to'the Mife; now if this Deed ſhould not operate as a Co- 
nent to fand lelzed, the Midow mut be dekeated of her Joitzturt. 
That no Conveyance whatſoever admitted ſuch Gartety ot Mods 
15 a Covenant to ſcänd ſeized ; and theretoze it was not neceſſary 
that thofe*preeiſe Mods Hould- be inlerted ; but it was neceſſary, 
that Kalozds in that und in all other Deeds, thould be fo confitued, 
that the*Jiifent' of the Parties map not be'vefeated; and 25 

5 koze / thoſe Mews, viz: Covenant, grant, conclude and 7 
mount to a Covenant to and ſeized," it being ren i 

tion of the Covenant? 19.015 2711191 

Gu ver⸗ 1 Caſes were cited to prove this Matter. itt zun 
us Ke. , As where 2 Father zdid gie, grant, bargdim; 4, lit fant 
— _ FE reed bis Daughter: Theſe: Were all Words of Convey- 
1% ances at Common Law, yet they were held to umount to Cove- 
nant te ſtand Jeized. 4078 0 : 34] 0880957 250.3 
Lade verſus K 3 of a RentiChitpe, ; without Attornment. or Enfeldent 
Baler. cannot ehure as x Grant, but It ſhalt operato as 4 Covenant 6 vs: 
2 Vent. 240. Bate Een 155 75 10 2:3! 7 % 341 N 371 1 2 
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ſus Ser. Wards) the ewe en paſſos, though the moſt material 
«On 216 Ce Conveyance was omitted, which is we Word Gram 
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. ry e Ares nd oof Lands in Conſi ies 
Mone Deed is enrolled, it r V v 
aud Sale, Nee Mi thoſe Words are left out 
ER Feoffment without Livery and Syn, If made! in Conlidera- . 
jog of e enures as a Covenant to Rand ſeized. ſus 1 4 
"5 es i (Open 4 Rent Charge to wy Coulin'? Lev. 213. 
— 155 12 Heirs [theſe are Words of a Cine! at Common Law, Ofman ver- 
yet they enure ag a Covenant to ſtand ſcizril. ] . 

So where the Som did give an grant Lands ih bis Mother and ber . 
Heirs 5 though, this was à defective. Comreyarjce at Common Law, Colman ver- 
yet it was held good by way of Uſe, to ſupport the Intent of che dur Senbouſe ; 
Donor ; and therefore it was por nt re That an uſe w_ arK(s to the: Fones 105 
Mother: by way of Covenant to ſtand ſeiaed. 

But it was argued on the other Side; and ft, it was atreed, 
chat the Wo2dg.: grant, bargain and ſellh would rate an Uſe to. 

Kindzed-z but in this Cale there was not any Mod by which it 

might appear, that che Covenantoz intenden any Ale id ariſe 

by way of Covenant to ſtand ſeized; foz the Mods covenanc and 

igree axe inſenſible, becauſe it dath not appear what he 'crovenanted o 

igreed. ta do ; whether to levy a Fine, o ta make a Bargain wm 

Sale, 02 the like; then the Mod grant will not raiſe an 
ruſe | here is a Limitation of a Term f02:Years to Truſtees,” — 
the other Mods are all Wows of Conveyances at Common 

'Tis true, that "Uſes are founded upon the Intentions of the 
Parties; but then ſuch Intentigns muſt plainip appear, and be col- 
leted out of the very Cows in the Deep. any muſt alſo be agree: 
able to the Rules of Lam. 

But this Coviidit is ic defeftive, that uo Man tan tell what 
the Covenanto2 intended, oz how he would have tbe Deen executed, 
Ulhether by Fine, Recovery, 02 other ay ? Fo? tis not erpꝛeſled 
it what Manner it Gould be: Mom if the Detect of this Deed muſt 
de applied by the @dition:atifome Mods to make it Senſe, who. 
= ne whether: tal. was 82: mould be the Seule ol the Cobenan - 

2 

'Tis ulually abloved: to -ranilpole) os to make them uber 
uent to the Intentions af the Parties, but never to add anp, foꝛ: 
that would be ta male a new Deed; aun this map ſerve fo2 an An 
(ver to ali the-Caſes' befoze recited, -which-were all tefolve out ot 
the very Mozds of the Deeds 892 Gitis themlelves, but never by 
ding new CUo20g: to chem. al 
Tk one intended. to deviſe Lands: to the Heirs of]. 8. and intkead 

of that the Clerk writes to J. 8 and his: Heirs, this map be helpen 
by an averment; becauſe the Intent of the Tecatoz appeared in the 
bety Wows of the ill, though ſomething moze was witten than 
he intended: But ik the Deviſe is to the Heits of J. S. and the Te- 
lata; deſigned to give it to J. S. and his Heirs, there an Averment 
vill not make the Will gaod to J. S. becaule the Intention cannoe 
be colleded out of the Wowds lo that an Avetment map in 2 
F< a 
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244 „ —Heamene IV one. 3 
Caſes be allowed to tale away d Sutpinſage, bt never” doe cc 
that which 1 deketkine in a Will : And this was the Nee 

| Lo Anderſon in Godb. 191. 2193 1 Ire 201 . 17 3100 fl . Nu. 

5 Spe ee .Therefoze,; where the Intention or the Teſtatoz caunot be colle. 
dd out of the Mill it ſelt, tis void 5 as a Deviſe to the'Heirs maleg 
ol any of bis Sons, /o2 to the next ok Kin, this my-Lozd Rolle tells 

- As, is cæcas h and-ſenſelefs ; and ſ is this Cobetant. 
, 4 5 10 Now if tis inconventent tu pals -away Eſfates, upon Conftry.” 
| © Hons of general Moos in Deeds without the uſual” Foms: of 
Law; it muſt be much moze- inconvenient to add Wows,' oz to con; 
; Firue defefFive (Cows; fo! as to pes pur] A* take EGH 70 convey In. 

tantes from one to another. „ 51100 

ut notwithſtanding this Argument; Judgment was given for 

the Plaintiff, becauſe it plainlp appeared, that che Man intended 
ſomething; £02; his Cite , and therefoze the Court ſupplted ſome 
Mods to make the Dexd:: ſenſible,” viz.” He covenanted, grafted 
and agreed, all that Meſſnage, Sci e be to the Ule-of hirnſelf 10 
Life, and then to his [Mike to; Life, C 37 2700s 
Ihe Serjsant hath ſet? forth a Jong] Deed of Settlement in the 
Pleadings zof this 'Cafe;) which cannot ſerve as a Precedent, becauſe 
tis defectiye ; but it adds to the Bulk of the Bbok, which is a ma- 
terial Cireumſtance, — 5 ſom Authors. Nun 


— — — — 


n. 


* 


Noris 36 0351161 Bund © 3s don 16 zin aff) 12433 £0: 
— — | bl ilk, 
$02 dude AA. 507 II N $43 11430} Jt GD 150 * 9 wy : 
609 30 01 15 1 e lis | Smit th 5. 1158. 7 Ii) Vine 
822 d ne 21 Vi c * 1220 5 3 2 
A315 * 39 8 111 ; f 975 
nl 48 n an te pos 1280. C . 
30 26) 3U60 Finne 30 mod so 1711330 $037 0 9 505 


Lincoln, Fi N ; 5 Sperial Qerviz: in Ejetment,'the Caſe as:. 
vt l. John Smithſon was ſeized: m Fee of the Lands 
in Queſtion; being Copyhold, and ſutrendered the lame to the Uſe of 
himſelf and his lite fo Lite, and after their Deteaſe, then to the 
Ale of ſuch Perſon o2 Perſons to whom he ſhould deviſe the ſame, 
and foz Want of fuch Devile, to his own right Heirs," 
Then comes the Mill by which the Teſtatoz/deviſed the Lands to 
hig (Uife-fo2:Life z and utter her Deceaſe to his next Heir at Law, 
and his Heir fo ever. u prouided, That ſuch Heirs pald too |; after 
the Death of his Aike: as the ſhould deck. 4 30 
The Teſtatoꝛ had Iſſue ſohanna his only Daughter. who married 
Andrew Smich, by wham the had Jſſue John Smith, who' died with- 
out Iſſue” in the Life⸗time of his Fathet. 
That Francis Smith the Detendant, uns the Peir of the u 
Jehn Smith on the Father's: Side, viz.” his. Father's Brother. 
Chat the Plajnitiffs were his Heirs on the Mothet's Side; viz.” 
the Daughters of w alter Smithſon, who was Bother to his ©zand- 
tather, Uncle to bis Mother, and Bꝛeut Ancle to him. 
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Man. deviſed 20 J. ja-pi nären, and his Lands A's 51. 
to his eldeſt Son, —and to his Reit ; and if he did not pay the — 


Legacies, then he, deviſed hi i ads te chi younger Children: 
In this Caſe the hy ſt Son took by De pa for the Deviſe to him 
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twins to be out of ER Pair, and made a Ls 


to 
keen Year, Fo n Phat to Prat fo} the Term Tn 
that one vf the A died; bl, that her MWotet ye ers; 


the. other Sitter; that William, Weeks dien, ant 
> Wile was. intitle to 50 15 ih the” Ciffotti, Rc. 
Widowhood:; k; 90 6 that there was Tae Cut a 
e Tenant dz er Chriſtmas, aud 5 
rect rote M He "was to. ho 
2 Then Siſter entered — a'Fo) lierte bet ft 
"Then the Heb the Death of the Copyholder, t the Poul ding 12 
ruinous and not xepaired. 
Ebe Queſttyj! was. Whcther this permilffive Waſte, aqv'making 
Leaſe of the 'Copyholy\Lands wt Tone Licence, were ſuch Fo; 
kutes uhh cen the the kntereſt in the Co yhotd? Fo? though 
lech o thoſe Faits mad cee fox” whi 15 Coparten 
might have entered wh! 0 were both lebing, vet if they will n 
*take Abbantage of it ne of hen dies, 05 N 15 5 
be that Potety, i 105 ey are both 


as one | 
und 'therefo2e the Colitt 


That where Mate is bote i 
ttime of both, rhey wü ut then © h le 1 


on Dy 
Alge Lady- then his 


'foll 


4 „ There 


d the Lands tilt ene | 


22S 


w © * nag * * 
* 
— neee ter 
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"Thers 4 Right: of. Ae ond a Right of Fou Bom tis 
plain, the ſurviving. Silter could: not have an Aion of IMiaſte, fox 
Gate done in the Life time of both; and the Reaſon is:the ſame 
why the:.cannot enter-after: the Death ol ber Sitter; fo tis not a 
pr ous -nglens volens, becauſe, tis at the Eletion of the Low, 
whether he will take; :Advantagerpt. it e nat: Now'theſe Copar⸗ 
teners being as one Lord, and ther fad being done in the Like⸗time 
of both ; tis: true, t one dies theather is peix to her Moiety, but Latch 226. 
is duch all not enter; a becanſe the Forferture oz en was dung Palm 416. 
when ſhe was not compleat Heir. 33030415 117% . 
But Justice Powell was aß ncantrary Opinton; fo at Common 
Lam, all ene n deſeend: to the Meir. vexcenpt in Caſes of 
Waſte and Ceſſavit zum the Reaſon why a Forfeiturg fog Waſte 
did. not; delcend nas; becaufe Damages were oniy to he recavered in 
(Waſte befo the §tatute of Glguceſter was made, ta qlubhich Da: 
mages the Heir could haue na manner of Mietente. 540 117 
— certainly the Serjeant muſt miſtake che Judge, forifat Com- 
mon Law, nothing copld be recovered in Waſte but Damages, then 
tis plaip.there was no Forfeiture 3 and. where chers was hdkgtteiture, 
en it could ing deſeend )) 
at Common Lay there Was. nd Foßffiture in Waſtes it was 
y the Statute. of 1Glougafters by whith the Party was enabled, 
0 45 to recover trehie Damages. hot the Place: waſted. ñ½ęñꝶ.l 
In a ceſſavit he; Forteiture did not defend, that 1s, where the ll 
Tenant; ceaſed to pay the Rent;ito-theHeir-two::Years - after the 194 
Death. of his Ance02-4, and the Reason was, Becauſe. he r Lt- han 
berty to tender it at any Time beloꝛe Judgment. n | yy 
Beloʒe the Caſe ot Blunden and Baugbh,; ſuch aLeaſe as this: made Cro. Cat: 25 
by a. Coppholder, was a Diſſeißin, without any Regard ubether the 302. | 7 
Lom would have; it.;ſ0.02 not; ko; it mas a Foxfeiture: which peter« _ 
mined the Eſtate it ſelf, and operated as a Breach ok Condition il 
anne red to an Eſtate; but now ſince that Caſe, tis beld to be a | _ 
Dilleilin only, at the. Eletion of the Loꝛd himfelf. 1 2-141 | | f 
And though tis true, that in moſt Caſes Foxfeitures are at the | 12 
Election ok the 1 pet when tis coupled with an Intereſt, the | 
Eletion.to 1 5 am E ſtate foꝛſeited oꝛ not, hall deſcend to the peir; 
lan if the Law Could; be otherwile, it may happen that the Leſſee 
of a Copphold Eſtate may cut down alt the Erees in ſo little a Time. 
that the Low) of the Wano2 may not have an Dppoxtunity to enter. 
Coluntary Caſte was ever ſince the Statute of Glouceſter a 
Determination of the Eſtate ; and ſo is permiſuve (Uaſte at this W 
Time, only with, Ibis. Difference, That if in the laſt Caſe the 
boules were repaired-befo2e - Entty, tis' then too late to take any 5 
Advantage of a Foxfeiture. _ . 1 
Laſtly he held, That it would be very hard / that the ſurviving 1 
Exprcner ſhould loſe this ng 1 a wad purely by 
God, u Ban 181348 071 neos 
But the other three Judges bel, That the furvivihg Coparee 
ner en not tale AVvantage of. this Fogſeſtges:any the C 
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ag. conliſtene wich hes Ente, wund 
vet the omtanttot tale Adunanchg 
Tate; the making the Neale fop 
felture 3 butethe rr uy 
ſtült; dut i he had made @ Femme 
Aus which are inronfiſterit wichehes Gute, duns ee 
| ene, and in ſuch Mate and AvoAtIGe mast tate 
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fo. J. Hv. Thapwhersthete” E ee ſth, 
and Wings! ts:voie;amd Au und Mierr ey je 
an n Nee Cate) a 


wart anten by ante Porte, quoted in the 95 * geit 1 y 
nt Ta. Wat. r It] . 
is cuft be h Nfiſteke of chere ig ne ach Cite in The Mar. 
the Veh. Bode g Bal x. 3. g here Quoretd,” Which 
Ae and it Was this - 
e ift two 
Daughters and died ; efhecHleſſee eonvitiits Waſte; the Lands 2 
to tlie ee, of chem hacꝭ iſſie la Dau titer and died f hen 
the Leſſee teed more Waſte; und ef unt and che Nite 
and i was judged! what they fold recover 
che Eads und Trek Buches, 18 be Walde dd in cbeit Line 
and that the — os ile Dümages alone, for the Wale 


ut; 
tis: true, 


| done: in the Time of Her And hero hiſter? 15 10 17 7 1 04 d 


But admitting this Cale to de Law, it probes nd mode en 
-*Right ſhall ſurvive to ont C cenet after the Death of"the-o 
to tetover Damages fd Want vote, but noe to retoder mrs a 
it eit ag kozketted. 6: fi Yo Inn „un u 316112 i 
= Laſtly; there can be ho Into nts to Loews of e it 
Foꝛteitures ſhould 10f(veſceti- to 0 oe eits; becguſe Fe 
nidy/entet as toon as ide Tenant kells Timbet ;-and they's an have 


dul vetp- little Encout ent in tommitting“ Waſte, e in 
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Lelen and his! — Ton 85 Flat 110 aten, e itt 
to Iſabel and her Peirs, Kr. The ney wits riot'paly, and Rl 
Hall was never required to pn be, "7 

2 * to} eve 1 artii 185 iy that hi ee ve, 

, and! (wow were 6 within ive Pedts ftw, =—_— . 
the City Rey n 9 her a and continued ei Bart 
kelllon till- 16077 oy Rene wer 50 t. Pehrs and theithe 

- conveyed it to 12 5 che Pian J then k fox: Non-pay- 


otity Lawforl entered," 15 


e e was; Chrher the ene cyl wa 
een, ee of "th ney and = e 


And it was ar gue fo2 125 that it was not; 2 fo? the Wop * paying * But the 
crtated' only 3 Uf wo! e in Equity upon the Land; it was not Word ping 
a Limitation gf hs Senne becauſe there was no Deviſe over t in 2 Will 
n of 

Ving, becauſe” dis & Cod which goes thy 


3 4; makes . 
4 — 
8 
7 ole VG his Aber Chüdzen: And if the Teftatoz hav in- 
8 that failing in Paymetit ſhould be a Limitation of the RE, 

- hold 30 titd'then have appointed bis ſecond Son to pa 
the to abel, which he had not done; ko that thele Toꝛwe m 
be co 91 2 only to make a Charge a e on the Land, other · 


hay $1 gr her U 
by the Wop Falling, the Tefato? meant dying, 
whieh Neuen nifies in the North, the Law will make this Con 
friiH#on; it being in a (Util, That he intended a dying withour 
Hdrs Of his Body, foz | cotetd not die without peirs general whilſt 
his other wag living. Mah 
& inſtance ſome — Gifts 2 WA A Mari was ſeiſed i in Fee of a 
Houſe” and had tue à Son and three Dangers) ; he deviſed this 
Houſe to his Soh after the Death of his Mother, and if his Daugh- 
ters ſurvived th Fir Brother and his Heirs hen to his faid Da ughters 
for Life, Remainder bo : Imi this Cale)" by thoſe Words, viz. If 
- they ſurvive their Brother and bir Heils, Fit Brother had an Eſtate- 
Tail; for Hive there muſt be intended Heirs 0 his Body, for his 
Alters were 1 Heits; and this i 4s the Caſt of Voble an and 2 Go 415. 
Herring. maler, 
80 34 Deviſe tc a Man ind bis Heits; and Fol Want of Hun of Parker ver- 
then over to another; theſe Words make an "Eſfafe-Tail, for 7 Thacker, 
i ta be intended Heirs of bir Body. and 
Now admitting the elde Son took iy Deſcent then as th 
Cafe ts, he did not forfeit his Effate by Non-paytnent'of t 
ney, becauſe tis not found by the Uerviz that he had NL oe of the 
Will; and he is not bound to take Motice of it hinifel b, der 5 


would be very much to his Diſadvantage, becauſe be ha 
39 Eine 


„„ 


3 
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—Eltle by Descent than he can habe by. the-W V T4 aber his 
$ Rep. 92. Cale is different-from 75 boy ü mo keg Notice 
1 Mod. 7. what Efface is given ta Aa er a, Hit a i 


i Ft which is to be determined 
Cart. 170. 


take Notice upon what Terms oz Cond 

Now tho' the Jury have found tuch Eirtr 
p2eſumed the eldeſt Son hay Notice ok the L hat he enter. 
ed into the Poule after the Death ok bis; EE Sec. pet this is 


278 the Court. 


by t 
is true, the Cale of, Randal et en an Authoaity 


that Notice is not neceſſary. : fl. he Tonatoz 123 5 kour Song, 


deviſed the Land to his eldeſt. and to the Peirs males of bis Body, 
upon Condition, that if he married a, Wie, nöt Having ow 
Poztian; then he deuiſen it to his other. Sous and their Hens: 
The elveft married a Cloman who: den ger th t Potion; and it 
was held, that he fozfeited his E tate, and tha Notice mas not not ine; 
. ceflory to be given of the Mill, 45.15 5514 9h 
But this Judgment was founded. upon 5 plan Piligke.of the 
third Reſolution in France's. Caſe ; which was thus; 
fl. The Father made his Will, and afterwatds.cony 19 1 — 
- by Feoffment to his eldeſt Son bon. ſixty. Years, Ik he Ub 
Remainder to another ka: Lite, Nemainder oper Pro 155 


eldeſt Son diſturbed his Executors in taking away EEE this 
Houſe, that his Eſtate ſhovld ceaſe . was reſolve bathe. eldeſt 
ut! odo and ol 


the Till, becauſe he. hov 8. good t caſt. pon him "je Fa ad 


"Now this Caſe «way! FORTE b 15 it. FT argued fox tie 
Dekendant in Randal and Eeley's-Cale, to p2ove that the eldeſt Son 
had not foxfeited his Effate, without Notice ok We. Mil z, but ny 
Lozd Bridgman in his Argument did mitfaze it; koz he tells us, 
that it was reſolved Notice mas neceſſary, becauſe the Eftate was it 
mit ed by Deed to the eldeff Son; and that he ought to have Notice 
of the Will, becaule that wag collateral ta his Title by. the, Deed, 
when in Truth both that and the Will, were collateral to his Title 
bp Deſcent ; and that was the true Reaſon. why he. ought to have 
Notice of both. 

But if theſe Points would be againſt the Plalntitf, tis foo late 


foz the ſecond Bꝛother to enter, becauſe he is barred by the Statute . 


of Limitations, not having made an Entry within twenty Years af- 
ter his Title accrewed.; fo2 that commenced immediately upon the 
Marriage of his elder other without a Poztion, which was. in the 
Pear 1671: New allowing that he did not pay the Money within 
two Pears afterwards, viz. in the Pcar 1673, and the elder Bꝛo⸗ 
ther continuing in Poſleſton till 1695, there are 21 Years paſt, alter 


his Title of Entry did actrem, and therefoze be is now barred by 
that Statute ; and as this Aerni 18 ind." the Plaintiff ſhall take 


. | HONG: . 


vantage of It; becauſe there is no Diſability found in the Defen- 


Dank. to pꝛevent its nds 5 wo ik * not nh. & * not * 


47 
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of. Necety make 4 Limitatton af the Eſtate, :otherwiſe:the'Leg 
tees could have no Manner of Remedy fox the: 401: Legacies: ;/:any 


as failing of Peirs. Wie Nini 05 Mohan x 118 
Then as tu Notice; ft cannot be preſumed but that the eideſt Son 


hum Notice, becauſe it muſt naturalip ben intended that the Don 
ſhould be better acquainted with ehis Father's Affairs than a Stran⸗ 
ger; and that no Advantage can be taken of the Statute of Lim 
tations, except it had been{pleaded;" 07/ſpettally ſoun. 
But Judgment was given! fo the Puuintiff, and fo2 this Reaſoit 
only; viz. becauſe the Merditt had not konnd that the eldeſt Son had 
Notice oł the AMlill: That France's Cale: was god Lam, and that 
Roy! was no- material Difference between that Cale and this at 
ar.” ip" 
But ik Notice had been found, then the Eſtate: of the eldeſt S 
had been determined by not paying the Money, betaule the Mod 
failing muſt extend as well to the Non papment ot the Monep, as 
dying without peirs; and that the Plaintiſk could not take Advan⸗ 
— of the Statute of Limitations, except it had bren pleaved 02 
ound. 7 II J 
Laſtly; 'This was held ta be an Etate · Call in the eldeſt t Son, with 


a dn ee a Tatl to his Chünen. 903 Ons. 5 
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ina, * IN + Special Uerdit in Eſetment , the Caſe was 2 

ſſe Robert Ramſden, the Gꝛandkather of. the Plaintiff; 
being cei5ed in Fee, &. devifet» the Lands to John Stancliffe, ann 
to his ſecond Son Robert Ramſden, and their Peirs; that they and 
the Survivor of them und his heirs ſhould ſtand and be ſeized there- 
- to the Uſes following. viz. Chat they ſtiould permit George Ramſ- 
den (ho was his poungeſt Son) to teceive the Rents and Profits 
for Life; and after his Deceaſe, that they ſhould ſtand and be ſeized 
thereof to the Uſe of the Heirs of the Body of the faid George, with 
Remainder over to John Ramſden; eldeſt Son of the Tefiato? : 
Provided that if George married u Wife with 1001. Poztion, oz 
more, that then the Truſtees and he ſhould have Power to make 
her a Jointure fo2 every hundzed Pounds, during her Life; and af- 
wife, be to 5 Pow > "we _ of _ band 19 upon ſuch 

k, f FT 342 0? e141 


That 


"On the © other Anne it wos argued; That the Mapping mit 3 
that the Mom falling mutt: extend a welt to-tailing in Payment, 


was ſufficiently appꝛiſed ot the (Ulill, Wen he entered along a. 
tet the Death ol his Father and no Perſon was appointed to gide 
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em Cem eco berg tn the Alu att hier: anviyis Detrs, and 
chen convepets the Lande Defenbänt ald dien! denving 
John RamfdegShepounger; the Lefſoz of the Pieter 54: 2: 

The Queſtton was, Whether the Effate in Law Temained/in the 
Deviſegs 38eatioliffe'amrarnſdeh;'os @ Truſt: ad m whe⸗ 
_ ter it was nauully welken eim him bp the Statute oc es? Toy it 


the Liſt wapiexecuted in him huthe Statut then bie uns Cenant in 
Tail by the Cm, at teing that de could take dhe Pꝛofits Tor Lite, 
Bemainder tu the Herz ve! his. Baby; and then the Recovery ts well 
| ſuffered: 27778312 9705 T6 1248713 7 u 128 aut on 1801 015 2 $341 


It was argued:thot:theEfate- Law was im the Truſtees as d 
Truſt dhilpfoy:George,). betagre it was limited te them und the Survi- 
vor, by uhich it appears p pat the Teſtatoy latrades them an Efite 
which thoutd ſurwide ze then had Power Ttkewſe: fo?make a Jointure 
— his Vite whivh they: could not d, iel tho'Eſtate was nor f 

Em. 1 
That as to this Ipukyolk: there in a gtrat Difference betwern a 
Deed and a Wilbz on where'a Feoffment' (g7mive!'to a Man and 
his Heirs withdut any Confiveration; and tis nuerpzeſſed fox what 
Ufeg It hall de intenden ga che Ut ul the Feokor hun dis weirs; 
foꝛ there an Eſtate it immediately: executed in we; Deviler, without 
expzelung to what Uſe, n 

Tis trut, u Mam man deviſe an; Ettate to one to ie Ude al Ks 
ther and his Heirs, and the Uſe:Hall*be-.ereciiter in the/Dovilee' 
but then it muſt appear by the Will that the Teſtato? ſo intended 


it.— — 4 r . : ee AR — 4 OI woes ——ͤ—ͤ— — — — u — — ——— _ 


But in the pincipal Caſe it ſhall not be erecuted in the Devilee, 


koz tis merely a Truſt ny no mo Le, 0 fo2 an Authozity in Point, 
th 


there was a 4 Caſe lately avfuwge e Exchequer⸗Chamber, which 
was thus: fl. The Teſtator d Fine; ands, Ce. to Higden and 
his Heirs, apo Fruſt io pe N anti to e the Profit for 
Life ; And after 115 Thor de d deviſed the Land to the Heirs 
males of the Body of R Durdunt num Ning. and to ſuch! other, Heirs 
which he ſhould afterwards have. of his BOdy g and for Want of 


ſuch Heirs, to Gidiom Durilant and the'Reirs of his Body. 
FNeoberr had Hae: Grorge who had Iſſue Walled, the Leſſor of the 

- Plaintiff ; and it was:udjudged that this was only a Truſt for Robert 

| Durdant, arid that the Eſtate did not execure in im! by the: Statute 


of Uſes, but remained in Hqileti becauſe hu was 70 permit Robert 


| only: to receive; therProfits30) 3507 936950 i 13NG CG e 


But it wag agreed on the other Side, that at Common Lat 
there was no Differrtzte between a Truſt and an die, and that unt i 
deſined to be the otherz vit. An Tl is weſinen td be a Truſt, kon the 
Ceſtui que Uſe tu teteme the Pꝛoſitx, 0 Sc. which is men ws i 
therLanwit el had bern deni 
Thatia Cxuſt ta purmit one ta reite the Profits Was ar ſet 


| for the making the Gat and therefoze muſt be CEeeabeb{utts 
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Ejectment. 


Cis no Dbjetion to ſap, That it doth not appear 


ata 


o, cannot make a Jointure 


a Recovery ; 02 it map 
erh to) the _ 


ke. 


quene? the Renintaber was Vet i hi 
Uſe 02 not, was quite beſides the Cas. 
Theretoze Judgment was #(ben, - That the dale was w | 
in George Ramſden in his Le time, fot the Kenton 'above-men- 
tionen; and chat if is could be- otherwiſe, chen the Remainder ff- 
mited to the Peics or His Body, could hever tanke & ft by na 
Uſe executed; which of neceſlitꝝ it muſt, becauſe there is h Co 
ry mak t/a Couttn chem 3 and do the Dotentbaint daß Japyment. 
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IHE Lom Sandys Mougbt a cutit of Entry again Adnond 
Bray, fo the Banoz of Eyton, One hundzed Meſſuages, 
thꝛee Mills, ten Pigeon⸗Houſes, Three: thouſand Acres 
of Land, &, in Bedfordſhire, in which the ſald Edmond 
had no Right of Entry, unleſs per Dir Edmond, Bray, who dilleiſed 
the Demandant. e dne at An 
The Declaration uns, That Dir John Zouch being ſeizeof the 
ſaid Panoz in Fee; did in Eaſter Term 11 H. 7. levy a Fine thete⸗ 
of to the Biſhop of Lincoln, and: to Sir Reginald Bray, Sir Wil⸗ 
liam Hoddy, and Humfrey Coningsby and others, to: the Uſe-of 
Sir Reg inald Bray and his peirs ; who 21 Aprilis 12 H. 7. de; 
viled the 1 to the Aſe ok his Mephetv Edmond Bray in Cail 
male; and kz default -ob ſuch Jaue, to Margaret Sandys, the-Wife 
8 Sir Willem Sandys, (ho was Niece do the Teſtatoz) and to 
the Heirs or her u ner to. be begotten. Remainder to ber 
own Rf ght Heirs. - 97128220 .Þ 


That all the. Cognizess-in the dad Fine died, dum tbat tbe hy 


no? deſcended to Lawrence Smith, who was Heir at Law to the ſaid 
— who was _"— thereof to the Uſe of the ſaid Edmond 
ray. 

That the ſaid 1 004 made a Feoffment of the ſaiv Mano? to 
Sir William Gaſcoigne and others, and died, leaving Jfſue John 
Low Bray, who died without Iſſue male. 

After-his-Death,-one-Juſtinian-Fewter entered as Heir at 

Law to the Biſhop, fo2 the Uſe of the Demandant William Lond 

Sandys, who was Heir of the Body of the ſaid Margaret; and who 

by Uertue of the Statute fo2 transferring Uſes into Poſſeſſion, was 

ſeized of an Eſtate Tatl, of and in the ſalid Manoz, until he was 

—_— by the ſald Sir Edmond Bray, who made a Feoffment to the 
enan - by 

Apon Non difſcifivit pleaded, the Jury found a Special Uerdit, 
55 That Juſtinian Fewter, Anno 3 Eliz. entered into Part of the 


Mano ot Eyton, in the Name of the who, fo2 and in the _ 


_—— 


"nan, 


255 s 
of f Humphry Coniogeby, one of the Conuzees Ge Fine, i he 
ſhould be then the Survivo? of them. 1 nv 
They und the like Entry made by him fo2 the &: eits of the Bl. 
hop, if he Gould-ſurvive the reſt; and that Anno 4 Eliz. he entered, 
c in the Name of the Peit of the ſaid Biſhop, and foz and in the © 
Name of the Heirs of the ſurviving Cognizee, * a 
Then petunt adviſamentum Curie,., whether any of theſe En- 
tries was ſufficient to veſt a Freehold in any of the Heirs of the 


find that Sir Edmond Bray diſſeiſed him. 
The En tells us, he had all this out of a Manuſcript e of Jaſtice 


Hey Conuzees, foz the Uſe of the Demandant ; and if it did, then 


the Caſe, and truly ſo there is, for as 'tis ſcarce intelligible, 0 it 
would be of very little Uſe if underſtood; for tis an Action which is 
naw quite out of Uſe. Tis true, the Form of i it is ſtill preſerved j in 
Common Recoveries ; but the Writ is never 
Poſſeſſion, fince the Remedy by Ejetment. hath, been in Practice. 

Her might as well have, tranſcribed. ſome long Proceedings in 
Writsgf Entry in conſimili oaſu, or in caſu proviſo, or ſine aſſenſa 1 55 
or in any other obſolete real Actions, which, might have leryed to 

no other Purpoſe than to enlarge the Book. 

I. muſt agree with him, that I think this is a very ſtrantze Verdict, 
and. therefore I: wonder the- more, why he. ſhould take fo much 

Pains,..to ſearch the Rolls 72 er che E 

ound the Record with „vet I think tis of. 7 — little Uſe 

when, found, for: we are 1 5 . the Verdict was inſufficient; an- 
that a Venire facias de novo was aware. and the Pemandans had 
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to 
male, Reminder! 
1155 An Bend, ih e we 


Fee is limit- 


0 Thoma. f 
Halford. 85 1 85755 e (ily 5 . Remain i 


Halford. Pole 8 9 e Chat St 

+ In 2 Rep. Holf6rd dich, di 5 e aitered; eh Georg 
tis to be ant he 415 Heine did by aegatti and Dale ento 
void PM convep. the P2emiſſes t Joh n rde fo? my dub ing the Life of the 


20 4. to ar- att, Chriſtopher fort , 'Remattd 


ren or the Pjovil 0 void Upon the enz nder ok 36's. by the ald 
Queen; at his 1 5 to the a ond Je Briferly 4 * bes Heirs, at 


hür 
' That. nts Engr. faid: Sit Hugh Ch6frik 12 {afered the afoze 
fuld Kervyery, as the Cenant had ſet forth in hes Plea in Th i and 


25 that the aye gebe folford' died! withouf" Anne; upon whos 


Death tech was feiztd in Fre. 
＋ 1 Hoe Holford the, e vide; Polt the 20's. to Bruen, 
which was fond by Jiiginfittoit efſket'by CommNoriers for thut 


pH 19 lets fozth bis Right, and  Praped' an atnoveas 


The ys, General, Str Gill Gerrard confeney toe wol 
eteubon Fa was given > ap manus Dominx 
moveantur; and a EAtit tfttred to the 


6f Leiceſter, Who 
. 1 5 Ktembetum de Cheſter, Bent tommand the Elcheatoz 
gore mats Regin; and tber ei the Demandant entered as 

o his Kematnder. * 8 ©: | 


The Tenant rejoins, and confeſſed that che kd Fine wah loi 
and the Uſes thereof were declared as above mentioned, befoze the 
; and that Thomas and Chriſtopher 

were ſeized in Tail male Remainder to the Demandant in Tail 

male, but ſaith, That-before the ſaid Demandant made the Bargain 

and Sale to Bruen, he made another Conveyance of the ]2emiſſes 

to John Warren, fog the 8 of the ſaid Chriſtopher, Remainder 

os the Quten fn gel; who- by 1 1 Patents, granted che Ne. 

mies to e d Ho Holford in Ft 6 ve before the Bargain and 

Sue to Breet, mube i Feoffment thiteof'to'SircHagh Cholmley, 

&c. 55 who ſuffered the 1 —— l "me ea the lald Chri- 

3 and that wwe Lands de⸗ 

ife of Hugh Cholmley, and 

2 5 1 the-Premilſes to Brome the 
Yis Natura Life. 


— Which Ras been "very wif nify ehe Vo- 
n out of Juſtice Varburtons Manuſcript ; But I find the 
not altoget ure ef that Manuſcript ; for be tells 


do So ant 1 01 
ust That he had ſeen de Net it ſelf; But Teannot imagine to hat 


55 ſe; for though it arr have ſerved for a Precedent in Queen 
3 Mu Elizabeth's 


to the Queen in Fre, with a 


nj . ſe are Very long, and "tikeh ove of the 
> Mo 0 me 


Entry. 


— gens * 


Farabebs A (when the f yet it cannot 5 a 
[ſe now, becauſe very few of theſe Actions have been brought ſince 
her Reign; and they are now wholly diſuſed, ſince the uſual Way 


to recover Mens Rights is by the Plain, and common Way of Eject- | 


ment. 
But ſince the Pleadings i in theſe real Ations are ſo very long, and 


the Serjeant having given us more than a Taſte of a Writ of Entry 

in the Per, and another in the Quibus, I think he ſhould have ſearch- 

ed a little further, either in Juſtice Warburtons, or ſome other old 

and uſeleſs Manuſcript, and obliged his Reader with a Writ of En- 

try in the Per & Cui, and with another in the Poſt; which might 

have been a conſiderable Addition to the Book, tho to as little Pur- 
ſe as the reſt. _ 

But this I muſt ſay, That by this long Record he has plainly dif- 
covered the Intention of George Holford, (if that is any wiſe mate- 
rial for the Reader to know) wiz. That he conveyed the Remainder 
to the Queen, on purpoſe to prevent Chriſtopher Holford, who was 
Tenant in Tail, from barring the Remainder to himſelf 5 and this 
had been very wiſely done, if it could have taken Effect. 


But the Miskoztune was, that it was held in * Sir Hugh Chol m- * 2 Rep. 50. 


ley's Caſe, (which is the ſame in Effet with this) That the Be; 
mainder to the Queen was vold, becauſe the particular Eſtate limit- 


ed to Warren fo2 the Life of Chriſtopher was void; fo2 it was only 


a Otant of a Remainder which George Holford had, and, which was 
impoſſible to take Effet in Poſſeſſion,” during the Life of Chriſto- 
pher, therefoze the Remainder muſt of Meceſſity be void; fo2 if 
Warren, who is a Party to the Deed, took nothing, the Queen, 
who is no Party to it, ſhall be in the ſame —_— 

But if either a Remainder in Tall, oz in Fee, erpefant upon an 
Eſtate-Tafl, is well limited to the Queen; yet a Recovery ſufferen 
by the Tenant in Tail, ſhall bar the Entail, but not the Remainder 
in Fee to the Queen. 


So if there is Tenant in Tall, Remainder in Tail to the Queen, 2 Rol. Abr. 
Remafnder in Fee to another, a Recovery ſuffered by the Tenant 393, 394 


in Tail in Poſſeſſion ſhall bar his Eſtate-Tail and the Remainder in 
Fee, but ſhall not p2ejudice the Remainder to the Queen. 


And now to conclude this very long Caſe, there are ſome Books 


cited, which are to as little Purpoſe as the Precedent it ſelf : The firſt 
isin Hob. 339, and there is nothing relating to the Matter. 


In Lit. Rep. 123, there is nothing bat the bare Citation of Sir 


Hugh Cholmleys Caſe. 


And in Moor 762, the Cafe was: . Tenant i in Tail in Poſſeſſion, 


| and he'in Reverſion granted | the Eſtate to King Edward VI. by Bar- 


gain and Sale; but before it was enrolled, the Tenant in Tail ſuffer- 


ed a Common Recovery; and the Queſtion was, Whether the Re- 


verſion was barted? The Book tells us, it was only a Caſe made for 


the Reſolution of the Judges; but! it doth not appear that i ic, was ever 
reſolved. | 
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OO Skeigh verſus Chetham & al. 
Henley. | Mich. I Jac. IL Rot. 96. B. R. 


the Bano of Etwall, and fo? 35 Meſſuages, &c. 
and Lands in Etwall and Egglinton, ſetting 
koꝛth. That Sir Samuel Sleigh ſettled the Þ2e- 
miſſes upon himſelk ko; Life, Remainder to Samuel Sleigh his eldeg 
on in Special Tail male, viz.. to him and the Þeirs males of jig 
ody, upon the Body of Barbara Palmer iſſuing, Remainder to the 
lald Samuel Sleigh in General Tail male, Remainder to Edward 
Sleigh the ſecond Son fn Tail male, Remainder to Sir-Samuel their 
Father in Tall male, Remainder to Samuel and his Heirs. 
That the Father and both his Sons were dead without Jſſue; 
and thereupon remanſit jus to the Demandant Margaret Sleigh, ho 
married james Chetham, and to Elizabeth Sleigh, who were the 
Siſters and Coheirs of the ſaid Samuel Sleigh. hs | 
The Defendant pleaded in Abatement, That ſix Beſſuages, par- 
cel. Tenementorum in Etwall, were demanded ; which laid Meſſuages 
are Part of the Manor, which is likewiſe demanded ; and fo are bis 
petita. | ee 
There was a Demurrer to this Plea, and a Joinder in Demur- 
2 and Judgment againſt the Defendant, that ſhe ſhould anſwer 


And thereupon che pleaded Non-tenure as to Part, viz. That 
the was not Tenant; and as to the other Part, ſhe pleaded, That 
ir Samuel Sleigh did not make ſuch a Settlement; and thereupon 
they were at Jſlue ; and as to the Reſidue, ſhe confeſſed the Settle- 
ment as ſet fo2th in the Declaration; but further ſaid, That the 
Sons dying without Jſſue male, Sir Samuel Sleigh their Father was 
thereupon ſeiſed in Fee-Tatl ; and being ſo ſeized, he levied a Fine 
of the Pzemiſſes, and declared the Uſes to himſelf. fo2 Life, then to 
the ſe of his Caife Elizabeth Sleigh, the now Defendant, fo2 her 
Like, Remainder to the right Heirs of the Cognt302 ; and that af- 
ter his Death the entered, 8 


Derby, ſſ. T HIS was a Fozmedon in Remainder bzought ko; 
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be Dlaintilfs teply ; and as to that Part of the Plea of Non- 
tenure,” they lap, that the was Tenant, and thereupon they were at 
z and as to the Reſidue, they conkels, that Sir Samuel Sleigh 
was ſet3ed in Tail, and that he levied a Line, and declared the Ales 


to himſelf and his Þeirs, and afterwards deviſed the Lands to Eli- 


zabeth Sleigh his life, and to her Þeirs, and traverſed that the 
Fine was levſed to the Uſes alledged by the ſaid Elizabeth in her 
Pla. 


aue and a venire facias awarded to try it, retonavie tres Trin. at 
which Day the caſt an Efſotn de malo lei. 

The Demandants challenged the Efſoin, becauſe the CUidow 
habet Attornatum in placito præd', and both the Eſſoin and Chal- 
lenge were adjourned ad quinden' Hillarii, at which Day they ail ap- 
peared by their Attoznies ; and then the Defendant demurred to the 
Challenge, and the Demandants joined in Demurrer: And Judg⸗ 
ment was given that the Challenge was good, and that the Effoin 
was not well caſt ;- and thereupon they pꝛay Seiſin by Default of the 
Tenant, and had Judgment in the Common Pleas accodingly. | 

And now the Tenant bzought a TUrit of Erro in B. K. and 
alligned fo2 Erroz, 1. That Judgment ought to be given * her upon 
her Plea of Bis petita. 

2. That upon her Defatilt, Judgment ought to be Sven quod 
the Plaintiffs recuperent Seiſinam 

3. She afligned the General Erroz. 

4. That there was no oziginal Crit, and the pꝛayed a Certiorait 
to the Cuſtos Brevium, to certify whether there was ſuch a CUrtt 
filed in Eaſter Term, 34 Car. 2. who certified there was not; and 
thereupon ſhe pꝛaped a Scire facias to the Demandant and Eerte⸗ 
— retoznable Ottab' Hillarii ad audiend' Record. & Proceſs, 
> 

The Sheriff retozmed that one of them was dead, and that be 
ſummoned the Demandant Chetham and Margaret his Mife, and 
one of the Tertenants who appeared ; and thereupon the Tenant al- 
igned Erroꝛs de novo. 

The Tertenant pleaded, That the Demandants did pꝛolecute an 
Oxginal 19 Martii, and that it was filed Eaſter Term, 32 Car. 2. 
and that on the 24th of May in the ſame Pear they pꝛoletuted a Uri 
of Summons againſt the Defendant, who p2ayed a Certiorari t 
the Cuſtos Brevium ; and he certified the Dziginal in hæc verba, 
and likewiſe the ſav Crit of Summons. 

And the Demandants and the Tertenant further ſay, That the 
ſaid Demandants 27 Aprilis, 33 Car. 2. pzoſecuted a Writ of View, 
retomable tres Mich* which was nine Retozns afterwards , and 

aped a Certiorari to the Cuſtos Brevium, who did likewiſe certify 
at Urtt in hæc verb. | | 


Then 


The Tenant Elizabeth Sleigh rejoined, That the Fine was levied 
to the Ales by her alleged in the Plea; and thereupon they were at 
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to certify the Imparlance and Effoines, which were omitted in the 
adjudged, 


Law, yet Ido not queſtion but Sir Thomas Powys, who argued in this 


Defendant habuit Attornatum in placito, and therefo2e could not be 


_ fo2 Default of the Defendants appearing? Oz whether it had been 


Is commanded to ſeize the Lands atter the Dekendant hath once * 


Then upon Diminution alledged, there were ſeveral! Conia, 


Tranſcript of the Recozds 3 and in nullo eſt Erratum pleaded, it was 


That the Plea in abatement was inſufficient , becauſe it was 
not pleaded that the ſix Meſſuages were Parcel of: the thirty ſive 
Meſſuages, but Parcel Tenementorum przd' /; which might relate 
as well to the ano? ag to the thirty- five Peſluages, and 0 tis 
Bis petitum. 

But the chief. Queſtions. were concerning the eon and Chal 
lenge, and the Judgment thereen. 

Now as to thoſe Matters, tho' they are very dark Parts of the old 


Caſe, {et all this obſolete Learning in a clear Light: But the Ser- 
jeant hath ſuch an unſettled Way of reporting, that he hath made 
al} theſe Things as unintelligible in his new Book as they are in the 
old; and therefore Iwill put the Argument into the beſt Method [ 
can, and make it a little plainer to the Reader. : 

And firſt it was argued that the Challenge was good, becauſe the 


cſſoined her ſelf de malo lecti: That there was no Occaſion of aver: 
ring that the Attoznep was living, and not amotus; fo2 if that ſhould 
be allowed, then it ought to be likewiſe averred, that the Attoꝛney 
non fuit Janguidus, 'no2 in Pyiſon, the Reaſon being the lame in 
both Caſes ; but no Yan can give an Jnſtance of any luch Entry, 
'Tis true, in ſome Entries tis that the Attoznep non eſt amotus; 
but thoſe are ſuperfluous Mods: Now tho' there is no ſolemn Ke: 
this in this Point, vet the Reaſon in parallel Caſes may guide 
a 
ſl. When a Fine is pleaded, tis never averred that the Come! 
was either an Inkant oꝛ a Lunatick. | 
So in Treſpals, if the Defendant juſtifies under a Leaſe made 
bcfoxe the Treſpaſs committed, he need not averr, that the Leaſe is 
continuing; foz ſuch remote Matters, which tend ta diſable Per⸗ 
ſons from recovering their Rights, ought to be chewed, and never 
intended. 
2. The ſecond Point was, hether a Judgment final ought to be 
given upon the Demurrer to the Challenge. viz. To have Seiſin 


pꝛoper to have bꝛought the Writ of Petit Cape, by which the Sheriff 


peared, and afterwards makes Default-? 

And as to that, it was ſaid, Chat in real ations there is not any 
Judgment which could be pꝛoperly called final upon one Default, 
except it is in a CUrit of Right; noz in that Caſe neither, unleſs 
Iſiue is joined upon the mere Right: Foz if Default ok Appearance 
is bekoze Iſſue joined, the Judgment is quod petens recuperet Seiſi- 
nam, and that the Dekendant fit in miſericordia; if after Iſſue join⸗ 
ed, tig quod petens recuperet Seiſinam tenendum ſibi, & Hæredibus 
quiete . præd' (the Defendant) & Hæredibus ſuis in a” > g 
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there ought to fue Pꝛocels againſt him, A t may happen that 


Mop che appeared upon the Do of the Adjournment,” and that 


awarded after 


>> * FF 3» 


ard not only fo, but tis aga | tute, | 
the Party one appeared by Attozney. S e deer ac nt" 
of true, when an Effottt is caſt, whether tis thalletigeh 02 not, 
if the Tenant doth not appear upon the Day given by. the Eoin, 


', 


/ 
ww” 


may offer foms\reaſonable Matter to Eren vs Keen br) 
Times, MOOT 2 08 5 g . 


Now iin the pytticipal Caſe the Efſotn tyds tatk aud challenged, even 


after Jifſie joined, and a Venire facias awarded to try that Jie; and 


both the Efloin and Challenge were adjourned z, And gotwithſtand. 
ing the Tenant had an Dppoztunity'to.come in and. offer. an Excuſe 
fo2 her Delay, pet inſtead thereof ſhe demurred to the Challenge; 
which was ſtill a further and frivoloug Delay. ibid 


| e Dell ly tx Party 

Oppoztunity to come in aud ercute his Default ;'which the Tejant 
in this Cafe cannot be pzeſumed to do, becauſe che negletted it when 
he had W e e eee eee 
Beides, ft wonld be unrealonable to award a petit Cape in this 
Caſe, becauſe the Eſſoin was caſt without any Panner of .Caule ; 
and her Appearatice- at the Day to which it was adjourned, and de 
miirring to th Challenge, was done on Purpoſe to excuſe her firt 
Default in not appeating : And therefoze che having by this Means 


put her ſelf upon the Judgment of the Court, it would be ünkealon. 


able to ſufet her to-make any further Excuſdſe. 
© '>. And as tis unreatonable that a Petit Cape ſhould be awarded, 
ſo tis vain to do it; becauſe when tis awarded, the Tenant, can 
lap nothing at the Retorn, but that her Attozney, was dead, oz te- 
moved, 02 in Pꝛiſon, which che couſd not do in this Caſe, becaule 
ſhe had confeſſed quod habet Attornatum ; fo; thoſe being the very 


ctlozds and Keaſon of the Challenge, are contelled by ber Demur 


| « . . 1 IF r 11 4 r ne 

It cannot be objetted that che was not in Court to extuſe her De- 
fault, but was there to anſwer the Challenge; and ther ekoze another 
Pꝛoceſs ought to iſſue againſt her, becauſe an Eſſdin is ok that Na- 


tute, that it cannot be adjudged on the Day in which it is caſt 


fo2 it muſt of Metemty be adfourned, that the Tenant might habe 
an Oppoztuntty to ew ſome Cauſe to excuſe her Default. 


— 


r Attornatum ſuum; denen demurred r ok ge: S0 
that by Conſequence che appeared to ſave her Dekault 1 707 ſo it 
would have been, ik the Demürrer ha been good. 
3. M would be ablurv to award a Petit Cape, becauſe. by. 1 


2 + , 


by. that 


Writ the Party is ſuppoſed to be out of Court, viz. rhat he bath 
2 Saund. 45. Mane a Default after Appearance ; but the Tenant in this 


always in Court per Attornatum, 
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„ien 


There 


de Efſoniis, by Wülch kis enatted, That no Eflpin wal de where, 


* 1 
. — 2 
8 1 : 


* v 1 1 a6 
— 4 * 
» A," 
* * h 4 
Nr ene 


2 


: 


£@rTY - = x 3 N QOoAeomaos*sS. 


Do Coz SSS £©© CS 


—_ 


os ., bs 
—— 2 } 


* 


25 


e Tales like this; which hove been ned upon 2.5 
Penne af Julie Joined. <2: 112 23 Hell fer} zu. tz T' 3564 nt» 

bes Au len ts cat-de-fervito;Regis; und the Tenant doth not 12H. + 
apuenv'at..the- Day .of:2he/Apjournment,. a Grand; Cape Halt be '+ B. 

awarded! becauſe: he-may-ofter ſomething to-ercuſe his Non-appea- 
rance but ir be appeareth,/and noth not make good. his. Elloin, de 
ſhall loſe his Land 811 v 07 ores; 2701 . 1 1 5 ler 1 


leunged, betaule habet Attornatum in placito; the Challenge was tre: 

teibed and adjourned, becauſe» it might happen that the Attoꝛney was 
amgtus, &c. Mamik upon the Dap of. Adjeurament the Deman« 
dat appeareth and chews this Matters * kound tor bim, be 

ſhall, have a Urit tothe Bishop.“ 1, Hein ein $1125 hu} 

In 21 Adiſarum there is a loug Cale in a. mm almoſt the 21 AG. 
ſame in Subſtance with this, but there was no Demurrer ta the pl. 17. 
Challenge, noꝛ Iſſue joined ; in that Cale, tho the Tenant made 
but one Default, pet having appeared on the Day to which the E. 

(oi; was adjour ned, and it being found that he had Attornatum in 

placito : by: whom he offered nothing to ſaue his ;Defauit, ; therefoze 

there tnas Judgment ot Seti againft him z and and q Caſe-ad- 

judged upon a Hlrit ot Extra er, ig 3397, ile Nt n 

A therefozs tis ſo where chere is but one Defay t aud that be» 

ng ſue joined; a fortiori it muſt be lo after Iſſue joinen. 
ere are many Caſes in the Books. where Judgment of Seilin 

hah, been 5 11 a.common: Default: akter Iſſue -joined 3AM 

5 J. 8. B. 3 8.6.2. Fitzhs Judgment. 994 129,14, 13163, 196, 
tor Books 5 truly cited: but the re. ſome Miſtakes in the 

fat; or in n Til here is nothing to this Aare nor 

in Tit, Judgment 181, 152. and there ang many Fleas inder 

e tle, 28 2,1245252 

the pzincipal Cate is much ronger than either ot thoſe ci. 

ted Tn fo2 here were all the Solemnit ies imaginable to ſave the 

Dekault ok this Tenant; don here was an due joined, an Eſloin caff, 

a Challenge to that ee "OP a Oemuprer to! the Challenge, which 

was; Ober-riulen,:; 3's4 "8 

The moſt fatal and peremptozy Judgment which can be given is, 
upon a Default after. Jſſue-joined.in a Writ.of- Right; and this ap- 
pears by the Authozities befoze cited, wherein the Party hath no 
Remedy but by a Urit ot Exro2 : Now ik the Judgment is ſo fatal 
in that Action, a fortiori it ought to be ſo in this, where the Patty 
hath an eaſy Bemedy to vacate the Judgment by mn Adlon of 
the fame Mature. 

Add to the Authozities above-mentioned t the Dyinion ol mp. Low., Dyer 98 
* Dyer in my Loꝛd Windſor'g Caſe, where the 7 oubt was, Pra oy 
Whether:the Demandant in. Writ, of Right ſhall have Judgment of, © 
Seifin upon the Default of the Tenant? Or 9 670 a Petit Cape ſhalt 

be ih 2 For it could not be denied, that if the Demandant had 

made Default, there Judgment final ought to be given for the Te- 

an 3 _ che like / 3 ſhould given againſt bim, if uy 
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2 "a made Delt 7 5 N 8 — 
W Want upon à 


cline that 5 ment final (hall be iven 


86 Default had-oticeappeared; ud Debt Efe ee 
* . New this is-contrary 550 fOlutiofi Pontius Ciſe,; 
5 5 4s; That Jodgment "Haut nt be — — 


SN And Aus wis after — R&dſor: given 
is, becauſe he may offer ſomething. to ſave his Deſ@wles 211 0 


a H $6 But this: Reſdlutiom eadtidt be of VNN . Ah gong fy g 


Lord co ot nly cites: my Lord HM! Caſt: 
to prove it, which prowes the quite contrary ppt org 

Opirilon'hicaſe f1this'Commeritiapor Litas 397." B. where 
Hs tells us, Thet if S e e. joimed;"'tnf Arabi 


, udgment final {hall iven againſt Him, 3 Mae 
0 3% . 8 ˙ Elses e Je ee ver ſaß t 1 e, 
; den $1507 9000. C cee 7 on 
5 117 Prat vod reddar is no Wrte an Wight): ;therefoze mon 
* 114.4, the 7 Action : Now if in tuch a Præcipe there be an "Evi 
eaſt by the Cenant, and chen the Demandant and his Attozneß con- 
tte by Feaus to ine u Warrant o#*Attomey: f62 dhe Senant; when 
de really hau no Attozney in Court, and this on 
Demandant might have an Oppoztunity”to' ſhew 
challengint 
placito; pc Juugment Anal ſhall 
de hath no Uemevy but by a (Mrit 
gument khüät the Judgment was not 
the legal Weniedy had deen by Uri 
The tw fiel Caſes in the Vear⸗ Ed. 37. 
as Authottetes ati eee Hütter p — the tdntrhry.) 1 1 : fs 
1 Ed. 3. 1. fl. The fir was 9 Arie Ns brought in the ve Reign 5 7 
and the gr, being diſcontinued by the Death o that 
d bye Rerſummons ; then the Tank a . De 
S e 00 be no moze than nerd — che Retozn of the 


the Efloin, and tis 7 that Habet b Ae i 


4 


den ugainſt the Tenant] and 
Dilceit; which is a 155 * 
en, Y Matador 


why ver din 


2 


Difginal, and thereupon Cond Caße Va ed! Che Book pioreeds | 


thus, vir. M was ſaid; Chut te the male Dekault artet Jl: 
ſue joined, 4 Petit Cape ſhall be awarded but it i og Appen 
who ſald it,“ upon u af Atcount. Wan 0133 187 
„But He ft how-ft will, no Credit? was given to what: * then 
ſad ; fo2 the Book tells us; chjus conttarium utitut ) and 'conctud 
with this Reafon, viz. be caule fo e aktet Aue Joiner,” Jae 
ment of Deifin thall be gien. 
Che next 19, fl. Jeithe Tenant calls un Ellum; which i ele 
ged, fo! that be had. 8 in 1925 and N tig aj 


e 2570 the Tena 5 oth ppear 3 Grand ** 

A. Ae 70 this" e he te ok prot Fr Poder e wh 
been all beta 0 ds and tells us; There | 
5 apprne und cant 2 70 5 A Ry oh 92 a al 


bt 182 200 
N 10 e 2 ay Boi Dor t. vi T1012 %% 5 10 bein 
1 11 Is ft] 4. 4518 4 8. 20 bh of 101s;H1 ol 211 9001 tits” c {tn 
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taut be 
the 
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ou doth not fallgin;ghat he hail 
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thoutd iilite. aud t | 
don Excuſe; then he is our ol 


Beides, tis not reasonable that the Eenant ſhauls be recalled; 
. 'fox being once but ok Court; koz ik char thoiy be allowen 
e kame Reaſon fil hold in iaffnitum; for ſuppoſing fuch Pyotets 
and the Tenarif ſhould appear and em nothing in his 
-xciſe; then he is dur ok Court again, and do another Pyoceſg 
muſt iur. any of; r We Aan FE 2% 39 | n | N | To 
-2Meithtr can it be obſetten, That here was ng Defabilt in the Te. 
nant, who appeared at the very Day to which the Elloln was ad. 


jouriſed; *becalife his Appearance at that Time was offly to intitle 


the'Denrindaie to pay Juvgment, Which mult have been ſtayed tit 
Pyoceſs had ite againſt. Hmm. 


ts true, the Eepant was in Poon, which: Wag always ff 


voured in Law; but in kormer Times le many Delars were allowed 
in real Aﬀtoirs; and the Tenants made ſuch ill Ate ot thoſe Delays, 


* W. I. cap that it was uffficult tu come at Juſkice; und therekoze ſome” Sta- 


43. 2 In 
250. 


i 
= 
* « * 
* 


this Means 


. tutes were made to prevent kuch Dllate zess 
+ AF for Example; formerly if 4 Freche was' br 
A. B. C. And A. is eſſbined, B. appears,” the Eſſom is adjobrned, 


ey if 4 *Precipe was bröuglit againft 


ind theg 4; appears,” aHd "B. is eflditied,” which: being adjourtied, 
B. is effoined again, and C. appears; &. f viesſrms, this is ca}led 
Fourching'by Efoiri,” for tis ſtill a delay ing tothe Demandant, and 
therefore by the Law tis reſfrained to fle Eſſdiſ i. 


Ebere 48- ſtill another Obedton, Ir That ie this Judgment 


chould fand, it would be pyejudicial to hun in Reber fion; who by 
Would be Varred from defendirighis-Bighe."! 
But that cannot be in this Cale, becaule it doth nor appear that 
there was any Reverſioner ;. koz the Question s, Whether the 
Fine leben by- Sir Samuel Sleigh, was to the Ale of the now Te: 


nant fo2 her Life,” Bemalnder ko ehe Tognizo}/and-hig Heits, 0; 


”. 


whether it was to the Eogini507 alone in Fe? 
But admitting that the Tenant hath an Effate- fo2 Like; that 
will not make this Judgment vold; becaule though in ſueh Caſe 
there would be a Reverfion;* pet che Demandants are! , 
RKeverſion ; but if they were not, then the Tenant hath beeff bet 
intonſiderate in not bzinging in the Keverlioner by an Aid 9 90 
and if he is not thus brought in, then it would be Folly in bim fit 


to come in voluntarſty ko ſave his Right, kor the Demändant roulb 


r EE 
Pet aftet All, the Bifchief would not be very great, ko; when the 
Auer e ed le ee "he" e rens ee Bp CHO 
on; 3 13 n It) my 0478 7 © MANRG1902 - UND >; ol 
Foz theſe Reaſons the Court affirmed the Judgment, bd6-*hfefl 
becaufe the Tenant having cat an Efſvin, anb it being'thallenged, 
and he demurting to the Challenge, - had by that means affirmed it, 
phich being turned to a Default; is peremptozy after*Appearance ; 


| 4 


—and the great Delay which had been in this Cale, was another Bea- 
fon kor alfieming the Jitgm ent. 1 . 6. 
All that 1 ſhall fay to this Caſe is, That tis the lehgeſt Both for 
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Peadinng and. Argumetie in the whole Book "#fd' thmk likewiſe 
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the moſt: uſeleſs ; for [theſe "Proceedings in real Actions ate naw —@— 
quite diſufed, and almoſt wholly. ſupplied by that common and eaſy 


5 of recovering Poſſeſſions by Ejectme nt. 
Ne, ſometimes (but very rarely) a Formedon is brought; 

but when do we read of any Proceedings for above a hundred Years 

aſt; even in that Caſe concerning the five Efſoins, De ſervitie Regis, | 
5 terram ſanctam, Oltra mare, De malo lecti, and De malo veniendi? Ho] ; 
often do we read in any of the late Reports, or any of the Works 

of wy Lord Coke himſelf, of any Tenant vouching to Warranty, 

and the Vouchee ſummoned and not appearing? When do we hear 

of the Magnum cape ad valentiam? Or if the Tenant doth appear and 

make default, when do we read any Thing of the Petit cape? 

When doth the Sheriff retorn a Nihil habet upon a Summons ad. war- 
rantizandum 2 And how often is the Writ Sequarur ſub ſuo periculo 
proſecuted > When doth the Reverſioner come in by a Writ of Re- 

ceipt, and pray to defend his Title? When js there any aid praier, or 
ſammoneas ad auxiliandum? 


= + 


'! "Theſe were all Things requiſite to be known many, Ages paſt, but 
are now antiquated by common Practice, and made as uſeleſs as the 
Writ de expenſes Burgenſium levandis; the Meaning of which Writ is 
ſo much inverted, that we have not for many Years heard of a Bur- 
12555 petitioning to be exempted from ſending Members to Par- 
jament. d A geen, . ee e was ehaiia TORS 
I muſt confeſs, the 'Serjeant might have made another Volume if 
he had enlarged upon all the old Tenures; upon Attarnments, Diſ- 
rontinuances, Ley-gager, Aſſizes and the like, and printed ſome © d 
precedents in Writs of Right, Writs of Entry, and in conſimili caſu, and 
at laft obliged the Clergy with ſome Titles of Profeſſſon and. Deraign- 
ment, by telling the Parfons. that a jurrs utrum is the higheſt Writ 
they can have; that the Nature and Effect of it is to recover Lands 
of the Church, which were aliened by, their Predeceſſort, without 
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2id prajer of the Patron aut Ordinary; bſit if ſuch Lands were ſold 


* — 8 Ex x 
1 * mung 


* — 


2 * 7 ä pam ——_ — — = — — A” PX. =. a _ - -» 8 — — - 

_ . 2 - » — « * p 8 - —— - — — — — % _- — ay by . * — » * 5 = 

th —— Z . . —2_ — 
—— Ü 0 — 8 wo ! b pr” ”" — — — — n — — — * 1 — — 5 * —— — — 4 
a 7 3 - — — — — — — — — — >» — — — — 5 > — nos 5 — - — 
— - — * re — * — * 8 Sha = 5 „ 78 _— ” — 25 — — v 7” S >... y R 4 wa — 
1 „re 5 * * K 2 * — > : 4 + 2 ** F * » * 4 % 0 —_— — = 
- 9 8 - e 2 > 4 4 , . r 
— — — e — SIC "x — ; — . 
— auf x5 — — — — — —— 
ws de * — — — 


in the Life-time of the Incumbents themſelyes, then .they might jy 
have a Writ of Entry in the per; cui, or poſt, and not à juris trum. 4 
Then as to the Patrons, he might have told them they could not 19 
have a Writ of darrein preſentment, without alledging a, Preſenta- n. 
tion in their own Time; and therefore, if they ſhould be fo negli- 1 
gent as to ſuffer an Uſurpation before they preſent, they loſe the Ad · 11 
vowſon for ever. | C 1 
That at Common Law, if a Perſon preſented had no mannet of | 3:4 
Right, and the Biſhop had given Inſtitution, the Preſentee could not #68 
be removed by an Aſſixe of Darrein Preſentment ; becauſe the Law 415 
171 the Biſhop bad done Right, and protects the Incumbent, | Sh 
hat he may quietly apply himſelf to his Spiritual Charge; but that = br 
the true Patron might recover his Advowſon by a Mrit of Right of ; 1 i | 


Advowſon, of which he was diveſted by Uſurpation. 
And laſtly, as to thoſe who were dignified in the Church, he might "2Y 
have told us, That if they did not make a right Uſe of thoſe Lands 
Which were given ta them in Frank almoigne, but inn ; 
A bd e "14% milk the 
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the Heir of the Donor might recover them again b a Writ contre 
for mam collationis, which was always brought againſt the Vendor or 
his Succeſſor ; and upon a Recovery, there went out a Sci. fa. againſt 
the Purchaſor; and if he pleaſed, he might have given an Inſtance of 
ſuch a Writ brought againſt the Prior of St. John of Jeruſalem. . 

Theſe and ſuch other Matters heaped together, might have made 
an elaborate, but a very uſeleſs Volume, as uſeleſs as this long Cafe 
of Chetham aud Sleigh, which is neither diverting or. inſtructive. to 
the Reader, and which is very inſignificant as to a Precedent ; for 
as the like hath not happened for ſome Ages paſt, ſo tis probable it 
may never happen again. Sg 5 


+ 
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Hodge verſus Nicholas. 


| WIr of Erroz in the Erchequer-Chamber, upon a Judg⸗ 

ment in B. R. wherein the Plaintiff in te Duginal Acton, 
declared upon Articles ok Copartnerſhip, mentioned to be made be- 
tween him and the Defendant Hodges and his CUife, in the Trade 
of a Man's Tailoz fo2 four Pears, by which Teſtatum exiſtit, that 
they were jointly to have the Shop and Cutting'Room in the De⸗ 
fendant's, Houſe ; and that the Oefendants covenanted, That after 
the Exptratlon of the ſaid four Pears, they would not ſollicit oz ask 
any of the Cuſtomers fo2 their TUozk, no2 make oz p2ocure to be 


— 


made, any Cloaths fo2 them oz their Servants ; no2 wozk them. 


felves at the Trade, but would endeavour to turn over the Trade 
to the Plaintiff; and that during the Copartnerſhip, they would 


caſt up their Shop-Books at every Chriſtmas, and ballance their 


Accompts. . | | 
They farther covenanted, Nat to contrat any Debt without the 
Conſent of each other. | ce 1 
The Plaintiff aſſigned ſeveral Byeaches. | 
fl. 1. That the Oefendants had not ſuffered, but hindered him to 
uſe the Trade in their Houſe, u 3 
2. That they had not ſuffered him to have the Ale of the Shop. 
3. That after the four Pears were expired, they ſollicitcd ſeveral 
Cuſtomers (naming them) fo2 their TUozk, and had alſo wozked fo? 
them at the Trade. 1 
4. That they had not endeavoured to transfer to the Plaintiff, 
but that he had loſt ſeveral Cuſtomers, | 
J. That the Defendant's Wife had taken away ſeveral Books 
relating to the Trade, which he -refuſed to re⸗dellver to the Plain⸗ 
tiff ta peruſe, but detained them from him at ſeveral Times, &c. 
6. That the Defendants. during the-Copartnerſhip, had contrafed 
a'Debt of 1001. with one Humes, without the Conſent of the Plain 


tiff; foz which the ſaty Defendant was ſued, and Judgment was 


obtained againſt him by Confefſion, and upon a $i. fa. the Goods of 
the Plaintiff were taken in Execution. * Thi 
1 2 f 
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wefal ue d which che 
Sun had Judg A Det e dhe, 


_ the" ou 12 nel e in "Eto? "took! thets . 


1. That tis not averred in the Declorgtt Thee bat 't he Articles 
were made detween the Parfies therein namen; only A, 11 
Chat they are wemioned ta be made between the Patt rs which is 
no Abertieht that they wete la made. 

2. Some ok the Beaches are upon Covenants fri which the cult 
n &c. and de being a Feme-Covetr, her- rena ate 
do 1 {341 | | V. 

The Breach” allevien, That the "Defendatits ' hindered the 
Pfaintiff. Se. ig inſufficient; beraufe he voth not the how he wag 
hindered. 

Wü thete and ſevetal-orher kribotous“ ceptions were over ruled; 


And 


oj 


the Dekendant had Judgment. 10 . - 2118 112 

But this wants ſome et plarnüng, for I cafinot find but the Words, 
in the Plea, and in the Breach are the ſame, viz. the Breach is, That 
the Defendants after the Partnerſhip. ended did, and each of them 
did; +»tercede-and-ſoltirit my. Eord Herbert jd other Perſons, who 
were Cuſtomers, ( during the Nos 0s for their Work and 
Cuſtom. ; XI. 

To which the Deſcndanis 1106 f this An wer in heir Plea, viz. That 


they did 121 pft mera rt W e rich ogt tlie Mord inter- 


Ä the Lot er 12 0 0 ther Per ee in bs Breach : Now 

certainly the Word /ollicit imports interce mo an 

4570 this Nm to be à friwſtus Excep 10 0. Aan | 75 4 
hen as to that Beach, where e 

his Kutte, after che 2 ended, 

Herbept and effects Agen 7 
the Detendant Nane ty Fee e | 
dered an Jſſue thus. fl. & Us Bos Gchillte 1 

tut did nod entes it thus ee the P. ee 

Reaſon the Plaintiff demur fe“ vult th 5 Defendan 

as that Wartet Dane W 
Ehen as tos the Wen wherein” mal | 

dants had not e tut n Sen e 

ns the vating e Het 

laſtip, A1 

lap, That e<ePlaintiff might dase peruced 

not detained: dee, aft e 

& præd' (the Plaintiff) fimiliter; and upon 1 the Plaintiff 

had Judgment as to that. 
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only upon n the Demmer to the Breach pf tolfftttinix the Cuſtomers,. 
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is own Report 7 wg en 7 307 
© "jew; 60 e Adele 2 W. ove tete nar is 
any hing 40 it, which look $eithe er ell = or Argument; 
Heart” hifhſelf confeſſes that. tis very. prolix, but withal tells 

$ by pay of Excuſe; T there are be an. * ovenagts In-it, 
which I would have the Reader find i 

Now molt of theſe ene are 1 KY Plaintiff and « "the 
Defendant. and r Hife, and certainly it muſt he a very uſeful Co- 
venant which can bind a; Feme-Coyert,, and eſpecially. A Tora 
Wife as this was. 

But ſince. I have mxationsd Tailors, I think theſe Articles and Co- 
venants may be of ome. Uſe 195 them ; for they concern their Trade, 
and are longer than weir Bills; but are as inGgaificant to a Law- 
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ak Ok in the Exchequer-Chamber,. of a Judgment! obtaine 
DOTY: R. the Caſe wog thus : f Che Piaintiff ougbt an 
Deut upon a, 8 of: Grchangey: ſetting both the Eullam 
of etelene c. and that one „oho lived at Worceſter, 
mil BL 60 1 an one Pard: tho livah as London, pay 
What the Detendan ift oabis Per, fro 21003 SHRF $15 533 
ae fe oe. 178 the Bill. 08 Sr enpelet to Allen 
tiff; Glax . tag Mm d 0187, 
The one 108 being paid by Pardoe, the Claxton, 
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tetwards be bon dien againg Swift, win was the firſt 
5 e the Recovery again Hughes in Bar of the 
;. and it was adjudged. a good Plea; by thies Aunges, who beld 
it, like r of * ee eee An Kane ds againſt 
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one, and D pald, that hall be pp 9000 Bat to an Aion 


: tought againſt the oder foz the ſame Treſpaſs. . | + - 


But this was \agaivſt the Op \ Opinion 0 den of, the 1 925 ice e Mod 86. 


who held; That if the Drawer 
_ he had made an Endoxſemen toy a 
| „that the Creditor old ti to "to make it good ; 
ad N to his Opinion, the judgment in B. R. was raverldd ; 
fs ORE: not like that of a Treſpaſs And 
dead, which are joint und 
1 very Endotſer is liable to pa eee dy, ie being a 
certain, ed cha though tio es recovered by ws 
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„Dar VV. an ation ot Debt bꝛonght on a Bond of on 
wherein Brown, the Defendant in the Oziginal Action, betame bound 
to the Atchbiſhap, That the Adminiſtratoz''of 1 Morris ſhould ' 
truly adminiſtex, /and-exhibit a true Jnventbzp of the ſaid re 
Estate, and gie a ig getcompt at His: tration; and pay the 
reſt of the Soong en wall de kound remaining upon che Avmint- 
ſtratoꝛs Ace Judge dk the Pꝛerogative Conrt ſhouln 
Detree, purſuant h " the. Intent ok the At of Difrribation ol In» 
teſtates Skates. hir 

The. Dekendant oe. That the Avmititfivaton ethibited a true 
Inventop, &c. and that he had truly adminifired; and had geben a 
juſt Accompt, 8c. and had perldunted the Detrers of the Court. 

The Plaintiff replies, That the Inteſtate was indebted to one 
John Herd, in 200 l. on Bond; and that Soods of the Inteſtate 
to that Ualue, came to the Hands of the Adminiſtratoz ; And then 
aſſigns the Bꝛeach, That he had not paid the ſaid Debt. 

And upon Demarrer to this Repttcation the Plaintiff had Judg- 
ment ; and wy at 2 of Crrq brought, Fr * Judgment 
was reverſed, bet b Was 'nof within the Intent oz 
Meaning of the Ennio of „„ cc ——c——cqk—czc—-— 
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_ fot rage 2647, 13% A i 3819010 Mi] eff) nHoiniqc) id o) 7110902 U. 
. | Londony f., 7 \ EBT: againſt the Dekendant upon a "Shitty; 
7: 2 J V by Ky Bond, wherein the Piatntitfs derlate this, 
runtur de Nitho) Burbors ir thedicinis doctor alias di, Nich uis 
Galen aulit medicinis doForem de placito quod *eddar'; 86." und fn 
emu 


rrer to this Declaration the Defendant had Jungment in Pp 
B. R. fo2 this falſe, Latin, but upon Erro2 bzought in the Excheg quer- 
Chamber, that Judgment was reverſed upon theſe Authozities,-- mi 
Falſe Latin will not vitiate a Writ, Declaration, Plea, nor 1 In- 110 
| dj ment; which ought wk item n, than all the reſt, . EEE the 
2 Saund. 38. 9 as\ 5 4 Wi There 00 ale, ei . 41 d 4 
ne ainſt two Tenants # I (Was quod re 4 an n Demurrer | 
this was held 800d. WH" * 1 2 * e * 
vl In * Ocborme's Caſe it was held, That falſe or incongruous Lai. e 
133. oy” will not vitiate 2 bles br Cm land as to an Indict nent! for 7 
Murder, the Word + Manille Was wrote with a ogle u, and that the. 
: J „CC 2 om 203 M1 IARONTICE WHT 091 NPI ah 
. So Where the Deflaration Was! bythe Sheriffs of iLondin; de pick et 
Feb. 70 mod realdet tei, this was held? to be welk enbuügfl; becauſe the Court bad 
Rot. Abr. knpws: that one Sheriff there is Twb/Perfolis Nl fic), tis but à Sip aga 
200, initheClik;nand({amendabteuct 33 e acc 
3 „The Semraut tells us, That alCaſttlike as cited on the 8 
eo, other Side: for the Defendant! Barbunan . was directed to ave 
Cro. Elia. the Sheriffs of London, and it was pregipimns lib, and after Verdict but 


143" it; was moved in Arreſt of Judgintnt Torsthie Cade d but The — 
tells tus that it was amend | ſorhatilithink this isan Autt6rity: 
ther. iat the Fee & than fot: 51:4 ng 238 3: 11020 1: ? 
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London, 1 7 brought on a Bill of B ſetting Nei 
fo2th the Cuſtom of Merchants, viz. That if a 1 
Herchant at Venice did dzaw a Bill upon a Merchant i n London, aga 
1 and it was accepted, then he became chargeable with the Contents, her 
4 to the Party to whom it was directed; and if he endozſed it to an- Bri 
W other, the Acceptor was then liable to the Endozſee; and if the firſt 0 
=. Endozſce ſhould afterwards” endozſe it, that the Acceptor is ill Int 
| liable to the ſecond Endozlee; and if be Gould not pay the m | her, 
| i | | 7 | i t 
4 7: [ 
| | 3 
0 | | , 
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to him, then A . bend wen op, the Try is become 


liable to ht | | 
he Jobn Spenge Alert, 3 perchant il Vegite, drew g Bd 
of ence fo? -x000 Ducats avon Death, the Defendant in the 
Paginal Aion, payable to George Rane; Which Bill the law 
Death accepted. 
That Ebretz endozſed it fo2 Ualue received to the Plaintiff Ss. 
wonters. > 
That Serwonters endozſed it to Adath Conrade, who likewiſe en: 
dozſed it to De Barry; That the Defendant Death, not paying the 
Money to Conrade o2 De Barry, the Plaintiff Serwonters pald it td 
2 z per quod the Defendant Death became chargeable to the 
laintiff. 
1 3 was a frivolous Plea to this Declaration, and upon De⸗ 
' murrer to it, Judgment was given fo2 the Plaintiff in B. R. ant 
now a Mrit ot -Erro2 was bzought in the Exchequer- Chamber, and 
the Exroꝛ a was: 
'N. That this is an unreaſonable Cuttom, «becauſe the Defendant 
* might be charged at the Suit of all the Endoxfees. 
* * Mi was .auſwered, That when the firſt Endoxfo2: ad ſigned 
e Bill, the Defendant {tood no longer liable to him; and when the 
laintiff, who was the ſecond Endozſo2, had endozled it to Conrade; 
Je. Defendant Death was no longer liable unto him until by his 
ping ng it to Conrade, he wag again intitled to receive it ot Deach ; 
that after the Plaintiff had paid the Money, none of the Endozſees | 
had * Remedy,:but the Wleintick alone ban a Right of Adion 
11 . 4 | Perſon upon mom de Bill was dawn, and who had 


There was another Objettion, viz. "That the Plaintiff: bad nat 
werred that the Bill was damn foꝛ Value feceived by the Dzawer; 
but this was lo frivolous; that J do dot Sup 1 15. aten "nc ns 
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Kali, 940 1 bb the. the, bond bond and { ge ah 1 
Tyne, fl. trix de be non, &c. of James Briggs, bzought 


againd the Defendant as Executrix, &c. upon a Bond executed by 
her Teſtatoz Ralph Grey, ko payment of 2001. te the ſaid James 
Briggs. 
The Defendant pleaded in Bat, That the lald Ralph Giey dien 
Inteſtate, and that Adminiſtration of his Goods was committed to 
ber, and that he ought ta be named — and not . 
As A . tr 3 
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I 5 | 27 | k | 2 8 _ Error. _ 8 3 1 | 
| trix: There was Invgment that the Detenbant ond arifiver over 
and the. not appearing, ] 1081 nt final was given fo2 the Plane 


179. 


ber, becauſe the Dekendant only pleads, Ehat Adminictratſen wog 


* 2 Vent. 


_neral; fo2 it did not extend only to Merchants, but ad alias perſc- 


Judgment was given foz 117 1. which were thi the Damages found upon 
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uns -.5 in in enn 377 Magus in 
London, fL „ - HIS. was an Acton on the Cale, Woor on 'a 

Bill of Exchange; letting fozth the Tuſtom 
amongſt Merchants, & alias perſorias uſitat. & appfobat. &: That 
if a Bill is drawn and endozled, ms actepted/by-the Perſon'\ypon 


whom tis dꝛawn, if anp other Merchant ng y the Money to the 
«Endoylee'fo2 the Honour of the Endoxi0z, t at the, rf Duuwer is 
Ifable to hmm. dba Ut 


Chat Kiely, the Defendant fir th Diiitial Alon, view a Si 
Exchange upon one le er 108 L papable 50 ;John Digby, 
. Bilk Ryley accept. Fe 
That -Digby- Guidoiſe th this Bill de One Achsel THAI; and that 
Roch the Platitiff pad it to him prä honor of Disby the Endo); 
and that ie the Dꝛawer became. li able t to, Roch, ad damm, 
VE, 40 7 i Hon. is 
Che Plaititiff had Jubgment b an dkn, ob Kh to "a 
and not upon a Krit of Exto2 bdukſhÞ in che Etthequer-Charmber 
that Judgment was reverſed, becauſe ehe Cuſtöm was laid too gt 


nas, which compꝛehends all manner o Pertons as 

There was another Fault, but it was not inſiſted on, viz. That 
in the Declaration the Plaintiff had laid his Damages to 401. and 
the CUrit of Enquiry: . ogg 
'Tis true, this is a Fault, the ry may find leſs Damages, but not 


more than is laid i the) Dicla trio 4 n preſumed the Plain- 
tiff when he brings his Action upon the Caſe, knows how much he 


is damnified ; and tis unreaſonable-t FN infuchan Wen ſhould 
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Mid. ff. UBT upon an Eſcape tought againd: the Marchal 
of the Kitig's Bench, Se the Plaintitk declared 
6! "rt Foxy, "Ehnt he, as Evecuro of Eli. 
zbeth"Bond, had recovered. 6061: againſt one Farringron, and had 
taken him in rerutlon, and tommitted bim to the'Barſhal, who 
ſuſfeted' him t eſcape > 
Che Plaintiff' had Judgment by nil deit, and upon a Writ of 9 
Ertox bought in the Exchequer-Chamber, that Judgment was re.. 
verſed ; betauſe it appeared that the Plaintiff had recovered in te 
felt Ackion in the detinet as an Executoz, and therefoze- he ought 
not to have bought thts Aﬀton of Eſcape in the Debet & Detinet, 
becauſe tis grounded on the koꝛmer Recozd, and koz that Reaſon it 
night to be in the Debet alone.” Jn Cro. Bliz. 326. there is u Caſe 8 136, 
in Point, viz. By the Opinion of two Judges a ainſt one ; it was idem. 
Hischrocks Caſe, which is mentioned again by Juſtice Cooke 3 in Sir i. 
George Reymell's Caſe; and there he tells us, That the Plaintiff es 348 
ceiving the Opinion of the Chief Baron Feria N. be againſt him Jag $16 
brotight a ne Aion in the!Deriwet only," . „ . b . 
_ Alf that can be ſaid for the ion is; [That an | Eſedpeis 4 Tort 
done to the Plaintiff himſeif as Executor; and am Action pf Debt 
for that Wrong is given by a particular Katate à and therefore it 
may be brought in eh Debet &. Detinet ; but this Inconvenience 
would follow, Thar the Demand in ſuelhi Caſe being of a Duty due 
to himſelf, (for ſo it muſt be if tis in the Deber) then he would ro- 
cover in his own Right, what is really due to the Teſtator ; and 
therefore-he—ought-to bee be Ae aden -der ehe Eſcape is 


grounded upon it. 
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NS BBT upon Pond, chere was: [aSpecial Uernitt 
150 8 found; in which the Cateſwas chäs. 6 - 120 
f Sir Roset Clerte reſtuved? into u Bou n ther Mame ok "Us 
John: Clerke, but the Convition was That ff» the nüsue bounden 
Robert Cletks, 30 "Pap 280 1k ue one "Mannings)!|that"1the' Bond 
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2 dleb, pray Amb led, who . bis Exec 
bzought an Acklon of Debt againſt Sir Robert Clerke, ſetting 8 fotth, 
Chat he og Nomen of John Clerke ejected into the Bond, andy up: 
3 „ on non eſt factum 8 the Jury tolind all this Matter; but that 
— at the Time the Bond was ſealed, the true Name of the Defendant 

. 5 was Robert Clerke; and upon arguing this Uerdit, the Plaintiff 
had Judgment in B. R. and now a (Urit of Erroz was * in the 

. . Exchequer⸗ Chamber, and that Judgment was 
=. And it was upon theſe Authorities following : - ;; 


=» Dyer 279. f Ir 10 Bliz. e 
| 5% 8. John, and an Action of Debt wax bronghe againſt him by the Name 
/ Onni®. of Wien alias dict Joby, and upon; mon; eft fetum pleaded,” this 


- + he was found ſpecially, and the n bad judgment: But 
| the Court was of Opinion, that it had been the beſt We for the 
2 Cro. 368, Plaintiff to have brought the Action againſt John d 
640. in $1 in the Bond, muper didit Williem Sborbolt. 
Cro. Eliz, Anno 44 liz. James Winlow was bound by the N of Jobs Gon 
897. the Condition was, that James ſhould. pay, &. and the Action way 
| brought againſt James, for that he per Nomen of Jobn became hound; 
and upon Demurrer to the Declaration, we Dotgnggat, had Jadg: 
ment, becauſe Faxes could not he Joby. 
t. Mor 897. In + Pantox's Caſe, the Court held, that any 'Wrajing made bes 
= pk wrong Chriſtian Name. is void, becauſe.no Man . be known by 
a 6 | two Names. 
i 


2 Brown. 48. In 8 Fac. Sir Edwar 4 Afbfield was bound by the doe of Edmond, 

= but ſubſcribed his true Name Edward: An Action was brought 

| againſt him by the Name of Edwerd alias Edwond, and upon non eff 

=_ faFum pleaded, he had Judgment, becauſe a Mas, cannot ax two 
—_ - - Ghriſtian Names. | 


= : Mad. 107.5: By all which Books wwe may foe that a Bond wade by a wrong 
_ | COTE Name i is void ; EP . as of {nah Is: well — 
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Lewin verſus Brunetti. 
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„ ac. II t. 1 ES 
Henley. "YE Trin. '4Ja Nor. 85. . 
London, fi, ci oN on joe upon a Sill of Exchange, 

-fetting fith-the Catom of Merchants, viz. That 
if a Merchant at London dzaw four Bills of Exchange of the ſame 


Date, &c. un another at Teghurgʒ -papableita any Perchant o h 
Oꝛder; that. at the ſeſt mu is pꝛaterd for Mon-kccgptance, then ik 
another Merchant mil gie a Mote under his: ond i nan the Mo⸗ 


i the ſecond Bill ig ennaed to ſeneral Serehonta, and the Maney 
not paid by him on whom the Bill was firſt dawn, but the ſecond 
i ſhould be proteſted ; and if any Merchant, foz 2 Ponoue o 


ROM - * 


A wo} | 


 [nepatthe/Retom of) the! Bill; f: the endura thDzawer ; then 
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the firſt Endozxſo2 pay the Money to the laſt Endoxſee, that then the 
Merchant who undertook to pay the Bill fo2 the Þonour of the 


Drawer, is liable to the firſt Endoxſo2 to whom it was made 


. at} 157698 Pony ET 
That one Abraham Valentine dꝛew far Bills of Exchange upon 


Jacob Abendano nf Leghorne; f 500 Pletes of Eight, payable to 


Francis Brunetti dt London. 


That Abendano refuſing to pay the Yoney, the Bill was py 


„ 1 


teſteov9. 


Then Lewin, the Defendant, gave a Note under bis band ta 


pay the lald Bill of Exchange at the Retom thereof, kor the Ho- - 


nour'of Abraham Valentine the Dꝛawer. 


Ther eupon Francis Brunetti endozfed the ſecond Bill to Alvatez de 
Coſta, which Bill by ſeveral” Endozlements at laſt came to James 


Arges; and the laid Abendario' refuſing to pay it, the Bill was 


„„ ß TI CS nero 
- Thereupon two Brunetti's, ko: the Honour of Francis Brunetti, 
the firſt Endoxſoz, paid the Yonep, (but doth not ſay to whom); 


and Francis Brunetti bzought the Aition againſt Lewin, and declares 


upon a Pꝛomiſe to pay the Monep, jc... : 
pon Non aſſumpfft pleaded, the Plafntiff had a Gerdick, and 
judgment; and a. TUrit of Erroz was brought in, the Exchequer⸗ 
Chamber; and the Erroz inſiſted on was, That the Declaration 
had not purſued the Cuſtom ; fo2 that was, Ik any Merchant pay 
the Bill to the 1aſt Endorſee, foz the Honour of the firſt Endo2ſoz, 
that then he who undertook to'pay the Bill fo2 the Honour of the 
Dm wer, is liable to. the firſt Endozſo2 ; and in his Declaration he 
had not allevged that the Boney was paid to the laſt Endoꝛlee, and 
ſo had not bꝛought his Caſe within the Cuſtom, . , "gy 


But the Judgment was affirmed, it being after a Uetdi# which 


* 


had found the Pꝛomiſe; and that could not have been, except there 
0 — Evidence at the Trial, of the Payment, &c. to the laſt En- 
onee. - a webs C Aba = 7 8 1 « 3 e WE 22 | E = 
This is only a hearſay Report, which the Serjeant had ex relatione 
of his Brother Girdler, which, for ought I Ko.. may, be of as good 


Authority as Juſtice Marburton s old Manuſcript ; only I muſt ob- 
ſerve, that if I tell a long and impertinent Story, what another Man 


told me, it will not be allowed as Evidence to a Common Jury, but 
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Yorkſhire, ſſ. AP ON on the Cafe bzouight upon a Vill gf 

I Exchange, ſetting kozth the Cuſtom of gzer, 
thants, viz. That if ſuch. a Bill is dawn, &cc. the Acceptoz ig jj. 
able to pay it; that one Nicholas Lambretchs dzew..a Bill upon the 
Defendant, payable to the Defendant's. Teſtatoz; that the Defen; 


: 1 
9 2 
17 


dant accepted it, &c. Then the Plaintiff lays a general ÞP2omiſe to 


ay the Money, but had not pald it;; and another Pꝛomile on which 
is Adlon was bꝛought, which was thus: fl. Cumq; in con, the 
Teſtato2 at the Inſtance of the Defendant would accept him to be 
his Debtoz, (inſtead of the Drawer) he pꝛomiſed to pay the Money, 
- "Upon Non aſſumpſit pleaded, there was a Uerdit foz the ]laintif, 
und Judgment, and a Crit, of Erroz. in the Exchequer-Chamber, 
and Judgment affirmed by the Opinion of four Judges againi 
rh2!ee. 1 2417 Gan Re "= mT N iT 3 5 Ine nee 

Ihe Serjeant had this Gaſe rom the Report of Mr, Lindley, who 
was Attorney for the Defendant. I only, obſerve this, to ſhew with 


- 


what Soles this mighty Volume is collected, wiz.  Froin-; Juſtice 


Marburtons Manuſcript, ſome from the. Reports of Serjeantz and 


Lawyers ore tenus, and ſome even from a lower Form of | Lawyers, 1 


1 Lev. 262. 


bim Fo really owed.t 


mean Attornies themſelves ; and it appears by the- Book, that this 
Attorney only told the Sexjeant, that the Jud garak was affirmed, 
but he could not tell upon what Reaſo - Or Au orities, nor what 
occaltoned that different Opinion amongſt the Judges 
© The Serjeanit hath cited mc Caſes, which he thinks may be-perti- 
nent enough ; but before I Thall mention them, I think it may be 
proper to ſtate the Queſtion, which 1.{y pole, Was t Us Ei 21 ic 

V If a Ci ditor aße e Stranger Je his Debtor, inſtead of 
Conſideration 30 dpi, 2 Prone or the Payment of the Debt? 
As far Inſtance, A. owed, Money td E. "who,allgned che Debt to 


r Sand. 210. the Plaintiff, then 4. died, and. the; Plaintiff, brought an Adiion 


idem. 


1 Lev. 248. 
Sid. 396. 
1 Fent. 9. 
idem. 


Qipſam ver- 
ſus Morris. 


- 
- 


againſt his Executor, and declared, that in Confidetation he would 


accept him to be his Debtor, he promiſed' to pay the Debt; and up- 
on Demurrer to this Declaration, the Defendant had Judgment, be- 
cauſe there was no Conſideration of Forhearance; it was only in Con- 
ſideration he would accept the Defendant for, Debtor, which in Truth 
he was not; for the true Debtor is ſtill liable to the firſt Creditor. 

'2.Sa;where 4. owed Money to the Plaintiff, and wrote a Note to 
hi Defendant to pay it, who promiſed, if he would take his Word 
for a Fortnight, to pay the Money : 'Tis true, the Plaintiff had 2 


Verdict, but the Judgment was arreſted, becauſe there was no Con- 


ſideration ſufficient to raiſe a Promiſe, for the Defendant was not in- 
debted to the Plaintiff, va, 
| 0 


> 


© Money, Whether that, will be a ſufficient | 
Or 


Deere 


— a eee — — — 

929 e 

"A in 29 NG, a., the Lord of Oxford owed the Prams, o add 2 Fore $7. 
the » 104; N having Money enough of that Lord's in his lande to 
pay the De agreed with the Plaintiff, that if he would acrept uf 
2201. in full Satisfaction, that then the Defendant would pay it; 
| the: Plaintiff brought an Action for the: Money, amt laid umtual E81 „ 

Promiſes: in the Declaration; and upon Nun a/frimypt pleaded, he . 
bad a Verdict, 1 could not bet nne becauſe this was no 8 
Gufidętation. 140 | * Z b . 
 IniBarber's Caſe, the father owed Mo y;. and be had. his Sh Rakes; 256. 

came: td this Agreement with the Plaintiff, That if he would accept Palm. 185. 
the Son for his Debtor, He ſhould pay the Mohey : An Action was 5 
brouglit againſt che Son, and upon Demurrer to the Declaration, the 
Defendant had: Judgment z ; for this was held to be a vo Conſide- 
ration. i 

Ihe Caſes nete mended may bbb be ruled 6 the Autho- 
rities19 * Newcomer arid Leigh's Caſe, which was thus : That if the * 5:yle 249. 
Plaintiff would accept a Stranger for his Debtor, in the Noum of one 
Cooper, a would not ſue till ſuch a Day; if the Money was not 
then paid, he promiſed to pay it: An Action was brought upon this 
5 408 in an inferior Court, and the Plaintiff had Judgment ; but 

pon a Writ of Error the Judgment was reverſed, for the Court 
bed It to be audi pactum. 

Thus tis reported by Style; but Mr. Lyndley, who had ſeen the 
Record, tells us, that Style was miſtaken both in the Number-Roll 
and in the Calf : 7 for it was entered Pi. 16509; Rot. Gh. and not 52. 
and thoſe Words, viz. (in the Room of Mr. Cooper) were not in the 
Record, and that there was no judgment entered on the Roll; 3 If 


this i erue, that Cafe is of very ittle Auttiority, gg... 
There rs Aue ome Books Which Teeth to encline to the con- 
be sb. 3) 107 C0]: 


As for Evainpley J's: bed A8 to the Plgintiff, ati Duke 
awed the like n J. S. Who appointed the plaintiff to receive. it 
of Die,; arid: he in Cohfiderationiofiths Premiſſes, and that 
the Plainteff Would forbear hm for a Quàrter of n Year; promifed to 
pay the Money: There was a Verdict for the' Plaintiff, and it was 
möved ity Axreſt of Jt udtgtnert that Dittlesfield' was no Party to the 
Agreetnent between J. S. id the Plaintiff, ſo that an Action would 
not lie againſt Him 3 und if (o, then Forbearunce could be tib Confide- 
tation, "For he Wily y Wat! be ſhed by eh. 
\'But my Lord 222 wüs of Opinion that the plaintiff cool bene, 
Juteryent,” bebauſe the W had agreed to the transferring th 
Dibers Rim z and . S. by n im to receive it of the 92 
fendatit, Had bref chat he mould be diſchar gd againft-bim : Aud 
this differs from Woe and Morris's Caſe, addy. the Defendant. 1 
that Cale was met at al! indebted to 4. who wrote te 500 Pay 
the Meney to che Pfaatift. 0 e non AHL 

An Mio hel eim 182 05 gun ber de a Jr! ell of 111 Hurdres t. 
lurd Abergnbey or à Debt oh Pond, and then he 4 
Hamit NeyvoEl 10 teedve dre” Money FR, the Wee 

{#1 , roſſer, 


1 Vent. 153. 


Te” 


% . 


unn 


Proſſer, in Conſideration the Plaintiff would ee to take out Ex. 
ecution againſt the Lord *Abergeveny, promiſed to pay the Money; 


this was held a ſufficient Conſideration, but the Book gives nb Rea. 
: F 1 ; 11 12 a = 


x Lev. 188. 
1 Sid. 294. 
idem. 


fon for 4t. Wy 4 EI Es! e 4 os n | 6. 4s. | N "cp 
S0 where there was judgment againſt the Teſtator, and a Letter 


of Attorney made to the Plaintiff to receive the Money to his own 


Uſe; then the Defendant, who was Executor, promiſed, in Con. 


ſideration the Plaintiff would forbear Execution, he would pay the 
Money; and upon Demurrer to the Declaration, the Plaintiff had 


judgment; tho' it was objected that the Defendant might have no 


Benefit of this Confideration, becauſe the Plaintiff was to receive the 
Money by a Letter of Attorney; and a Promiſe made by him to 
Forbear might ſignify little, becauſe the Creditor himſelf might ſue 

for the Money, notwithſtanding ſuch Promiſe. eee 
But it was anſwered, That it ſhall not be intended that the Cre- 


ditor would ſue, but rather that he had wholly aſſigned his Debt to 


the Plaintiff, in Satisfaction of what he owed him. 
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The Biſhop of Exeter and Hecker, verſus Freake 
Hill 1 & 11 W. III Rot. 1337. B. R. | 


Devonſhire, iſ: UARE impedit to pꝛeſent ta the Uicaridge of 
kh to Buckfaſtleigh, wherein the Plaintiff ſets fo:th, 
That Elizabeth Cabel was ſeized of the Reftozp, &c. to which the 
faid Utcaridge-did belong, and that ſhe pꝛelented one. Sainthill, and 


then conveyed the Beco to the Plaintiff Freake and others, and 


eir Heirs, to the Ale of her ſelf and her Heirs, until che married 
Cholmley Doyley, then to the Uſe of the ſaid Truſtees upon ſeve: 
ral Truſts particularly decſaregn. 
Chat the Parriage took Effet, &c. That the Truſtees were 
poſſeſſed, 8&c. That the Uicaridge became void, by the Death of 
Sainthill, and Co it belonged to them to-pzeſent.. 

The Biſhop pleaded, That he claimed nothing but as Owdinary, 
and the Incumbent Hesket pleaded, that King James I. was ſeized of 
the ſaid Reftozy in Fee, and that the Uicaridge. being vold by the 
Death of Langſton, he pꝛeſented one Solbear ;-and ſo derived a Del: 
cent to the King and Queen, and traverſed that Cabel was ſeized in 


Fee. G n n ' 1 82 3 | 
There was Judgment againſt the Biſhop, and the Plaintiff took 


Imue upon the Traverſe, which was tried at the Ares at Exeter, 


and the Plaintiffs had a UGerdick ; and the Jury kurther kound, that 


the Uicaridge wag kull of the Defendant Hesket, ex Præſentatione 


of the King, and that it was afterwards vold on the 25th of Decem: 


Wy 
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ber 1697, by the i Death of Salnchill, ho 7 3 und that 
20 Mali 10 W. III. the Plaintiff: bꝛought & Quare cee fe egen 


the Biſhop and the Defendant, and that the Gicaridge was ok the 


yearly Ualue of ſixty Pounds; and thereupon the Plaintiffs pray d 
zudgment acceming” to the Statute, and a Mrit to the Biſhop to 
remove the Defendant, Hesket, and to admit another; and they like- 


wiſe pzay to have Damages; viz. the Ualue of the Living fo? Half 


a Rear; and they had Judgment accowdingly. 

and now a Crit of Etrot was-brought in the Exchequer-Cham- 

ber, and the Plaintiff in Erroz was nonſuited.- 
Iis a wonderful Thing that a learned Perſon, and one who bed 
filled the Sear of Juditature, (hould publiſh fo long a Record, for no 
other Purpoſe than to let the World: know that the Plaintiff in à 
Writ of Error was nonſuited; and 'tis alſo ſomething extraordinary 
to entertain his Reader with what he had not obſerved, viz. That he 
could not find in all the Entries but three Records of a Judgment in 
a Quane inperlit tried at Aſſes, nor any Precedent where A Jadgment 
was given in ſuch Caſe by a Judge of Aſſeze alone. 

Two of thoſe three Records are in Townſend's ſecond Book of Judg- 
ments 189, and the other is in Aſtons Entries 449. 

But why muſt we be told that there is no ſabſtantial Difference 
between thoſe Records and this, but only ſome ſmall Variation in 
Form, viz. That in thoſe, the Entry after the Verdict is, Quod (the 

plaintiff ) ad dictat Af petit judicium, ideo conſideratunr eſt per 
Tuftitiarios ad Aſſizas, Cre. but in this it was ſaper quo (the Plaintiff 
mſtanter petit judicium, ideo conf deratum fe per Curi am bie, p cn 
be intended at the Aſſizes. Nia 
I would fain know to what Purpoſe all this is printed + "for if k 


Man-ſhould ſearch all the Entries, and publiſh to the World where 


they differ. in Form, this without any other Matter would make 4 

very: large Yolume, but of no great Uſe to a Lawyer, or any other 
erſon. | | 

But I think the Servant bach not ſearched the Books of Entriai 

with that exa& Care he might, for if he had, he muſt neceſſarily 

have found more than the three Precedents which he mentions. 

In 1 my Lord Coke's Entries, fol. 505. B. between Loveden and 
Lie, there is à compleat Record, (if 1 do not miſtake) of a ſudg- 
ment given in a Quare impedit by the Juſtices of Aſſize, and that dif- 
fers like wiſe in Form from theſe Precedents; for after the Verdict, 
tis not entered that the Jury were per Curiam queſiti, whether the 


Church was full or not, Gee; Far all that is left out of the Record; 


and the Entry is, ulterins Ver Sacramentum aum dicunt * Eceleſi 4 
pred' plena exiſtit, 

There iadothet Procedent of a judgment alone, given by a judge 
of Atze in 2 Quare impedit, which the Reader may ſee in og Lord 


Hobarts/Reports, fol. 327. Who tells us, that the Judgment in Shih. 


ley's: Caſe was given by the Juſtices of Aſtüze, and he ſets down the 
very Words of the judgment; and if the Reader is fo curions as to 


15 rs Stat it anf, he may find it in Wich's Entries 901; fo that 


10 upon 
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Error. 


— | — the Re 2D Matter * Serfeant bath raken Toms Pains: hag ten 


* be wo ſt in ENTS: 


(- 


q 4 Tune verſus $ 14 
Hill. 11 W. III. Rot. $58. B. R. 


/ 


Midd. fl. RIT of Erto? on a Judgment 10 the Common 


Pleas, in an Aﬀion on the Caſe bzought by the 


Plaintiff Slatford againſt Thurſton, fox the Pofits of the Dice of 


Town Clerk of Oxford. 

Upon Non aſſumpſit pleaded, there was a Trial at Bar, and a 
Uerdi# fo2 the Plaintiff, 

But a Bill of Exceptions was tendered to the Court upon the 
Evidence given fo2 the Plaintiff, which was ſealed by: the Judges, 
reciting 5 

if. That the Evidence fo2 him was, that he was choſen Tow: 


Clerk, &c. 16 Aprilis 1697, and was then admitted to the Once; 


that after his AdmiMon, the Defendant had received the ]2ofits, &c. 
but did not ſay when; that the next Quarter-SeMfons after his ad. 
mittance was held befo2e the Mapoꝛ and Recoder, and Juſtices ad 
pacem conſervand' necnon ad diverſas Felonias perpetrat. audiend' & 
terminand'; and this was die Jovis the 3d ol Map, 9 W. III. the Re: 


cod of which Seffions he gave in Evidence; in which Scflions like: 


wiſe the Names of thoſe Perſons who Had pꝛoduced Certificates of 
receiving the Sacrament, and who had taken the Daths, were te: 
nia. but the Plaintiff Slattord's Name was not there. 
Then the next Quarter-Seſſions, &c. was held per Adjournament 
a præfato die Jovis prox* poſt feſtum ſanctæ Trinitatis, to the ſecond 
of July ; (but doth not ſay in what Pear) and that it was held be: 
koze the MWayo? and Recover, cuſtodibus pacis ac Juſtic ad pacem 


in Civitate przd* perpetrat audiend' & terminand aflign', and there 


it appeared that Stratford had taken the Daths, &c. 

The Defendant's Counſel excepted agatnff theſe Recods, ag not 
being ſufficient to pzove that Slatford- took the Oaths at the next 
Selllons after his Admittance to the Dffice, as he ought-; which 
was over-ruled by the Court, and thereupon the Plaintift had a 


Cerdi#: 


And nom the general Errozs were aſſigned: by the Defendant, and 
upon in nullo eſt Erratum pleaded, it was argued that there was no 
Pꝛetence that Slatford had taken the Daths at the firſt Seſſions in 
May; and if ſo, the Seſſions held the 2d of July by Adjournment 
could not be the ſame Seſſions, tho' 'tis ſaid it was held by Adjourn- 
ment, becauſe the Style of the Seſſions in May is, if. Ad generalem 
Quaterial' Sefſion' Pacis; &c. and the Style of the Seſſions in July is, 
ſſ. Ad generalem Seſſion pacis, only leaving out Quaterial.*Tis ——— 
4 aͤlledge 


alledged to be held by Adjournment a præ Jovi 
feltum Sanctæ Trinitatis uſq; 2 Julli, &c. which could not be the firſt 
cons s fo2.in the Style of that Sefſſons, tis not mentioned to 
he held die Jovis prox. poſt feſtum, &c. but die Jovis nl. 
Nom where ever a ſubleguent Recozd hath any Reference $o a 
founer, they muſt exactly agtee, and not vary in the leaſt; neither 
doth it appear when this ſecond Day of July was, fo? tis not ſatp 
in what Year, and if-tis not in the ſame Pear, tis void, yy 
Beſides, the firſt Seſſions is ſaid to be held befoze the Mapoz, 


- Recowder and Juſtices of the Peace, necnon ad diverſas felonias per- 


petrat audiend” & terminand* which is befoze Juſtices of Oyer and 
Terminer z and the adjourned Seſſions is befoze the Mapoz and Re- 
coder, Juſtices of the Peare ad pacem perpetrat' audiend”. 
cannot apprehend what is meant 65 this Sentence ad pacem per- 
petrat' audiend there muſt be an Omiſſion af ſome Words, for 1 
think 'tis not Senſe. e | 
The Chief Juſtice. ok B. R. found Fault with the Bill ol Excep⸗ 
tions, viz. It did not appear but that the Defendant had received 
the 492ofits of the Dffice, after the Piaintiff was admitted, and be- 


foze the next Seſſions after ſuch Admittance ta the Office ; and tho 


he had not qualified himſelf at that Seflons, ſo that foz the Time 
to come, his Office would be ipſo facto void; yet till he made Default 
o to qualifie himſelf within Time, he was a compleat Officer by 


bis Admiſſion, and muſt remain ſo till the next Seffions, though 


he was not qualiſicd; and by Conſequence had a Right to receive 
the Profits, fo2 which the plaintſf had a Gerdick; and foz this 


Keaſon the Judgment was affirmed without any Conſideration hay 


of the Bill of Exceptions. 


But becauſe we: ſhould not loſe what was (aid of this Bill of Ex- 
ceptions, the Serjeant tells us, That the Seſſions held 2 Julii, could 
not be by Adjournment from the Seſſions 3 Mai, becauſe the Style 


of one is ad generalem quarterial Seſſion pacis, and the Style of theother 
is ad generalem Seſſion, pacis : Now every Quarter Seſſions is a General 
Seſſions of the Peace; but every General Seſſions is not a Quarterly 


Seſſions :- The other Objections are the ſame as in the Bill of Ex. 


ceptions. 
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raed. eee Jac. IL. Rot. 489. 
Olouceſter, I Nen Aslan ot falſe Impꝛiſonment. 
I Ebe Dekendant pleaded, That the Caſtle and 


Mano of St. Bravell, was an antient Caſtle 
i and Manoꝛ; and ſo preſcribes to have a Court 
there every Week, to be held bekoze the Conſtable o2 his Deputy, & 
duobus ſeRatoribus; fo2 the Trial of all perfonal Aﬀtons, &c. 
That a Plaint was levied there at a Court held befoze the De: 
puty and two Suitozs, '& diverſis aliis ſectatoribus, &c. and that 
Taliter proceſſum fuit (Without ſetting foꝛth any Declaration oz Ap⸗ 
pearance) that the Plaintiff had Judgment; and that the Defendant 
was taken in Execution, and delivercd to the Gaoter, where he was 


detained till he paid the Debt, &c. 


And upon Demutrer to this Plea the Plaintiff had Judgment, be: 

cauſe” the * in the inker toꝛ Court, was recited only by taliter 
m fit. 

*Beſivrs; the Defendant preſcribes. to have a Court there, held 


1 the Conttable 02 Deputy, and two Suitors ; and the Court 


ſet koꝛth in the Plea was held befoze the Deputy and two Sultozs, 
and divers Coker Suitors, which is larger than the Preſcription. 


— — 
3 as 
* *—— 


George Fowler verſus Holmes & al.. 
Trin. 4 Jac: II. Rot. 1786. 


vork, fl. RESPA 88 fo2 an Aſſault, Battery and Falſe Im 


N. 1187 pꝛilonment; and detaining the Plaintiff in Puſon 


till he paid ten Pounds. 


The Defendants as to all, beſides the Aſſauit, Battery and Falſe 
Impuſonment, plead Not guilty; and as to that they juſtifie by 
Uertue of a Warrant upon an Attachment of 32ivilege, 8c. That 


the Þlaintiff was arreſted and impulonen by the —— Holmes, 
4 | and 
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an that he on Det ants whowere.clld t to aſſiſt him, molliter 
ann ups lnerynt on th A ntiff, leſt he. 2 Nr eſt) 


n{ult'; and 8 et at an ar 
a 'balivered, after the oy 5 gon ol the e 43-05 oy 
There was: anogher e a Impriſonment lad in the Der 
ration. koꝛ 40 (NC (1 ect 501 bots . 


durg, 6 

ace an ee ih 60s Bere desde. Thit the Piat was. © 
outlawed, and that a Def ones ples was p2ofecuted againſt præd "ot 
Johapnem. Fowler, whereas his true Mame was George; and ſo 
jullity by Uertue of a (Uarrant upon a Capias dae And upon: 
Demurrer. to this Plea, 1 77 ji, 1. 7 * 471 9 sen: 

The Serjeant tells us, this Cale. Was argved er, ig. In hes. 4? 
Jak. 2. and that chere was a Rule. for an »{terins Concilium, but it was 
nat, gut in the Paper in ten Terms aſterwards; ſo that he believes it 
1 argned no more, and 1 heljeve ſo too; for this Caſe; happened a 

e the. eee ket terrified ſome of the long Robe, 

probably, thoſe: who, were o Counſel i in this Cauſe, that they 
night not compoſe; their Tg for a ſecond Arguments in all that 
nner EFT. Sh 6 28 © t T0; 9 0 1 5* 

ut I. would 1 Wow FN A purpole tis to acqusint the Rea- 
der 4 5 this Caſe was argued but once, or whether tis material for 
bim to be informed that a Rule was made forcanother. Argu ment: 
Theſe, are fuch Impertinencieg that they are lane worth any Mans 
Noce. therefore 1 think the Serjeavt might havg ſpared this Digre®/ 
fon , And. if; fo, guld alſo Ve ſpared. this juſt Reflection. 

Bet as to, the C3 Ale (ell, 14 Sins theſe Exceptions were. taken to 


the 4; when t as 798 7 i en 21 Nabe od ee 
xeeptio (Nair the Bete pants. ben nat ee the der 
1 the Plaint 1 ay + ber Io. 3 27 


Ide nat find that any Books were cited.by the Plaintiff's =”... 


to maintain this Exception; but the e bath found out ſome. Ss 


which he inks) to; the Purpoſe. * 
In 3. H. 4. 8, a 9. There was an Action of Treſpaſs broughe - 
for an. Allault, Beating: hy | inpriſonwens, until. the! Plainriff bad 


paid a f of ; 

ER Funke for fort = Wo bid Defendant, plealol 28 to 
the 4005 ot guilty; and as to the Aſſault, 
that e Won ſuch a River, which the Plaintiff _ 


would | geek 1 0 e Nefendant took him by the Am and 
hinder 


o 


+ 19. had-.ſecn.. Manuſcript Report of chis « Br. Treſ- 
Ki | 5 ber . s that. this Was a good ood. puſs 79. * 
Plez,z dye bich v ge co.jp Tiere tr enden Car 
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Impriſonme t the, takin the Fine; Serjeant 
Moth, 5 0 ae or t ce Piana Abe the other 58 
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what they ſaid to the taking the Fine; thereupon they perceivin 
e — Not guilty to chat. OP s 
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But the Reaſon why that — was held to be. Nr becadſe 
Savipſony dne of the Defen Aa gen he Fir r. wiſe | 
dic not anſwer that Patt 92 ths 55 ration, *wherefrr * is alleged 
that he detiined the Gatfle?th men of Aka 1 5 to himſelf. © 
And this Was the tru 41 15 for as to the 
Matter“ tig bf the judges Held. Wo to Francis to the of 
f the Sharif was wel etchgb, beezüle geil Propetty in 
the ͤ Gobds taken i Execution: OR: yrhehr to fis Uſe © 
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tioned :- - The Writ was for ſeveral Extortions 20d « ow, and 
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"Tanda hes argu e. . This — cannqt; be — 
predic Jobs Fowler, becanſs Jobn was not mentioned before; ther 
fore if that Word prada has an 1 in this Place it muſt 
relate to George, 'whd: was-na ght. e ee the whole Plead · 
ings, ercapt in this one Place 3 and if ſo Jabs muſt be el and 4 


N intended. | 
any Inſtünces may be given, where: 4 ſupertuonz Word has 


* rejected in Declarations,/ on purpoſe to ſupport the Action. * 


1 th 3 
. 184. 


As ere 2 Man declared for three Years Tithes of twenty d. 133 


de quibys quidem triginta ucrit no Tithes were ſet out; the Plainti 
tall Verdict, and this being thought to he à Fault, there was a 
Motion made to amend it, bu the Court bald it well enough; and 
that the Word triginra was Surplaſage, and then the Sentence would 
be, de 1 * no Tithes were ſet outs which: is e 
enou 9 ad woe ENG; 

5 the Principal Caſe; there being, no ſuch Perſon as 1. 
named before, tis grep void, and ton predif oo r 
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WU} Deke as to he Wounding, pleads Dir Cadty, and 
2660 the reſt he 2uftifies / by Certue of! a GA. Sa. ugainſt the zlain, 
tiff, See. and that the laſd Detendant Molliter manus impoſuit on 
him tal arreit him, and that he did take and impꝛiſan him; quæ quidem 
mollis impoſitio manuum , &c. is the ſame of es the Plainttif 
comphainer.-' !- „ten SA 2atupt Num I Mr ain 
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. Thirs\whs:a\frivolotis Nepltcation, and upon Demurrer to- it; *$0adjudg- 


theve was 'JPlairſible Objettion made again this Plea. ſſ. That 
Molitor amis iber was too e e L Inkification 
f0? a Battery. SUIT wy Td) nite th. . Fry mt 
But Derfeaitt 
fo 4% ems ci wander; what the Court ſhould la much as en. C 
cut 70 holy ſuch an Exception. goods; foz he tells us al} Juftifica- . 
tlonsifnifch-Caſbs:are t; and that even Mollitet manus 4mpone- 
re is a Battery, if the Defendant hath nothing. to 1 75 a an 
Ereule Xo2- F doing: EE £919 in; 1! 113 31 N 
Tt Serjenne (10 ſhew!thar-his Brother Levirz was: miſtakes) has 
cited ſome * 1＋4 where ſuch Juſtifications are not good "IE 
pleading Not guiley cothe Battery. 
k In Cole's © tes; 303. the Plea was Not Guilty, 46 to the totes, 


mono tha OE c. which muſt: Beer. 
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Tens who repoꝛts this very Caſe. in bis 3 Part. Rot. 759. in 
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855 otherwiſe 1775 mln, Jor che auch id-mbe-partionlar. 
, | y anſwered in that pretedent. ** vo 4114 * * Nahr“ k OOTY NA * 
20851. In "Thoolpfors' "Both 36g is. plac . the 'Plea-is ormewhat fuller, 
SSK Gd för tis Not zailty” E che rere en quicqeid quod oft: contra parey; 

= ubthon” 0e b, eb. ſo there ee is N 
Leer  ſwered. | Lohnt; Wh 

And t Me) erde onen Doctrinc, the Year-Book SEM 4. 

N * Bi Wi citeq! 2 r here was an Actiom of Aſmault 20d Bae, 

ag, . and the Defendant zuſtied by Vertus of a Plaint out 
of the pref; e. and.that/theoPlaintiffi.was. taken and reſcued, 
= could! not bereniken without beating thim g ſo there like 


the Battery was anſwered.) 1/7 2 11 I ot n 03 Se noi 
In Cr6liz. 93. cherte is a Judgment in Point. I. Jt was an 
Aion ok Atkault; Battery and Mounding, &c. the-Defendant- jugi, 
* lied by a —— N manus impoſuit, and my Loꝛd Coke took thts 
very Except bh, That ehe Battery! was-not anſwered; 10 for: that 
IP Rn, ern Dio sean ein 19161959 bom 
And ſo it was held in Carr and Donr's Caſe, 2 Vent. 19241: Riot! 


h Ik! he Reader may perceive that two Thin 05 are aſſerted by Serjeant 


Levins; in his Report of the Principal Ca 6 
I:Ü. That all Jaſtifications in Aſſault and Battery, Se. are as this is, 
which hath been c k by Foie Precedents and Caſes 
above · mentioned. e x 4AM 
2. That Molliter granns W is, ery, ift endant hat 
nothing to erchle Hates k, And this] think ry fee ſelf ; for 'tis 


© ſuch i Abſurdity, oY no Man in his Senſes can believe; it may 
amoutit im a legal Underltanding it: ane Afſault;] it anno in 
common Senſe, be ſtretched to a Battery. * 1 
Aud nh the: DO hatts;pud29s upon the Sure 1 807 he tells 
us, The Curreit of Precadents ( uthwitliſtanding hat hath pheen 
aid) are as this is, but aianmes nons only he is f Opinion, That 
the a in the eaten N ang awneh neſemblgs this 
Daſtt ,! v93- 021699 0 uns! 903 « MUNDANE ONnognmI eile: 
Before I mention it, I muſt 8 ol Reader, that it was no 
„ „ ors than Didloguc'therweetr Juſtice oKng/m#! rand; Red; the 
5 5 6 „be King's Serjodat4{ for” by:!rhe; way de oras not Chief Juſtice ut that 
5155 ANY not till/therYear' followings ſo that I think ãu that the 
2 x Serjeant was miſtaken by calling him Chief Juſtice. ene: 
* 15 abe Cate and Dialogue was- Thus vl, Tbe Aion was for an 
| Aflauit and Battery the Defendantibring a Conbelie, juſtified tot 
that the Harmtiff 33 ancthier Penſon 4 _ and; that! he to keep the 
Peace nale, mund dinpaſuit) 41 and thercypamithe(PRintiF..of 
Tau ſe6d Him, rn un 0350 mn 393 n dne g 

N Rede objected that this Plea was doubles vi. A Jallif- 
Salta ut: Cönliable we kebprttie Peace; andi then A Brfencs ff his own 
Perſon; D002 10n 215 enotigo Rift dot od 2nm>ba>a14 amo} Pe: 


But the Judge King ſmill, would not allow thisu Exception; for 


2 ob. uh 4 the Defen 2 conddinb e pb that the Plaintiff medethe firſt Aſfault, 
e fo juftifie-in- his O Defence, for that fro have ene 
12% 8 au 
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Falſe Impriſonment. 
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ought to alledge both theſe Matters in his Plea, which he had done, 
and yet tis ſingle and entire. 


cerjeant Nede replied, It might be ſo, if the Plaintiff had declared 
for a Wounding as well as a Battery, becauſe he could not anſwer 


that, without alledging that the Plaintiff firſt aſſaulted him; but 


that was not this Caſe, therefore he ought only to plead, that Mol- 
liter manus impoſuit, which is the ſame Aſſault, ec. and this ſeemed 


to him to be a good Juſtification, . both of the Aſſault and Battery: 


To which Juſtice, King ſmill replied, That ſuppoſe after ſuch a Plea 
nod molliter manus impoſuit, the Plaintiff ſhould reply, That the De- 
endant did beat him. 1 
Serjeant Rede anſwered, Then the Defendant muſt rejoin and ſay, 
Son aſſault Demeſne; and this is all the Caſe, which I have ſet forth 
at length; that the Reader may judge whether it makes ſo ſtrongly 
for the principal Caſe, as the Serjeant would have. it. l 
We are farther told, That neither of theſe Ways are good Plead- 
ing, unleſs warranted by Precedents, of which the Serjeant himſelf 
tells us the far greater Number are as this is; and yet he adviſes his 


Reader In tanta varietate opinionum querere meliorem; but I cannot ſee 


any manner of Reaſon for this Search; for if moſt of the Precedents 
are as this is, it muſt be ſafe to follow Tem; but if there are a few 
where' the Battery is anſwered by a Plea of Not guilty, or other- 
wiſe in a more particular Manner, tis an eaſy Matter to do it, which [ 
think would be the ſurer way of Pleading to prevent this Exception. 
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Fuſtification by Proceſs out of an Inferior Court, 


- HE next Caſe is a Plea of four Defendants, without Name, 
Term, Court or Number-Roll. 7 | 
fl. Two of them plead Not guilty. to all, &c. and one of them 
as to the Aſſauit, Beating and Impziſonment, juſtifies by Uertue 
of a Pꝛocels out of an inferio2 Court, held 31 Marti, &c. and tra⸗ 
verſed that he was guilty at London, oz at any Time befoze the 
ſaid 3 1 Martii. | +4; 2 
Another of them pleads Not guilty as to all, beſides the Aſlault, 
&c. and as to that he pleads, That the Plaintiff was arreſted by 
Uertue of that Pꝛoceſs, by another of the Defendants, and deliver- 
ed to him (being the Gaoler) who took him into his Cuſtody, and 
detained him in Pꝛilſon till he was delivered by a Habeas Corpus, quæ 


ſunt eadem, &c. and traverſed that he was Guilty at London, &c. 


02 at any Time befoze the carrying the Plaintiff to Pꝛiſon, oz after 
he was delivered from thence. —_ TB 


4E Juſtificat ion 


vecauſe molliter manus impoſuit on the Plaintiff firſt, and therefore he 
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Faith, in ral I opens. 


1 ＋ Hk next is a pics of two Defendants, but without vad 
Term, Court or Number- Roll. 
ſſ. They both plead Mot guilty as to all, and then as to the 
Taking, Impziſoning and Detatning'the Plaintiff ; there they both 
juſtifie by UGertue ok an Execution ko: Coſts, upon a Nonſuft in 
Ejetment bzought in the Exchequer, quæ ſunt eadem captio, Impri- 
ſonament', &c. | 

This Plea' was held to be repugnant, betaule the Defendants 
had both pleaded Not guilty, as to any Allault; and yet they both 
juſtified the taking the Platntiff by an Execution, which they ought 
not to do; but they ſhould have put the Ault under the ue 
tion, and concluded quod eſt idem inſule, Kc. 


8989 


bene e Pol, Ai. & al. 
wich. W. &M. in Scac. 


fl. AESPA8B8 a an Afſault, Battery and pry Apel. 
ment, bꝛought both againſt the Judge and Dfficer ok an in⸗ 
ferio2 Court, and againſt the Plaintiff in the Action there. 
All the, Defendants. plead. Mot guilty as to the Fozce, and as to 
the reſt they juſtifie ; ſetting fozth, That a Plaint was levied in an 
OD inferioꝛ Court, by the Defendant as Adminiſtratoz, &c. againſt the 
now Plaintiff fox a Debt ok 20 J. / but did not alledge that the Cauſe 
ok Adlon did ariſe within the Jurtsdiaton of that Court) then they 
tet fozth the Pzoceſs awarded againſt the Plaintif; and the Delivery 
thereof to the Dekendant Jones, being Serjeant at Mace. who ar- 
A112 the Plaintiff, and nave Retoꝛn of his Wnt, gow each 
c um Cn 36 x 
-" laintiff replied, That the Cauſe 'of adion did atlle * the 
Jurisdicklon of that Cburt z und traverſed, Chat it vid arile infta 
IJniſdictionem Nc. Ant) upon Demurter, Judgment was given fo? 
all the Delendunts, that chis aaton did not ite-againſt any ok them. 
act dude not nel againſt'the Judge, koz he was upon his Oath to do 
Iuftiee,/ and was not ound ee offeio tb tue Notice w hero -1 5 
Caufe ot Action Ad ariſe ! 2 20 16553 Cann din 2 en 
% At could nut lie agtinſte the Otücer) f02 he is bound: to obey; and 
tis a certain Rule, That he cannot ben Trelpafter an what ehe voth, 


* 
. »* % 
11 [7 


by UGertue of any Warrant iflu:ng out of that Court where he is an 


Officer; fo2 if he ſhould, it would be impoſſible to maintain theſe in- 
fertoʒ Courts, without an inevitable Ruin both to Judge and Ofli- 


RUIN? LY cer; 
: : 4 


Fale I [mpr Wönmeat- e ee e 4 291 1 


r 7 OT — — 


cee3-beequſe- any Man may enter Plaints in thoſe Courts, for 
Cauſes which in Truth do not ariſe within their Jurisdicklon; and 
ſo: . them to infinite TO if they do not take Notice of * 
themſelves. 2 ' fi ET; 
9 ag ta the Judge, tis a known Rule in Lam, That an fait 
Aion will not die againſt him but where there is a plain Dekeck of 0s Ar- 
Jurigdieion-z: t92: be is not to be puniched ko: what he doth in his 4 went. 
judicial Capacity, though: tis erroneous; especially where he hath 12 Rep. 25. 
an dꝛiginal Jurisditton of the Cauſe ; atid:therefoze an Aﬀion will A 
not lie againſt a Sheriff. fo2- taking inſufficient Ball, becauſe the the, 120 
Lau hath made him a proper Judge of the Sufficienty of the Per-, 464 . 
ſon Na wien anus: | 
e bn WY ſome: Atious of this Nature have ot late been at: 
tempted: as, koz Inſtance. fl. The Mapoz and ,Recozder fined a 
and Jurp⸗ Man, fo2 not finding a Riot upon plain Evidence, and 
contrary to the Direction of the Judge; and committed him fo2 not 
paying: the Fine; and in an Acton of Falſe Jmpziſonment this Com- Mod. 1 9. 
mitment was held legal, and Sir William Jones moving fo? 1 
to plead, my Loꝛd Hale told him, That the Action would not lie, 
becauſe. what the Court did, was in a Courſe of Juſlice; and in 
lich,;Caſe,. it would be unreaſonable to puniſh them fo2 an illegal 
Wen as it would be to puniſh them fo2 an . in __ 
udgment 5 


* 
A 


1 * — 4 


citing, an errofeous: Decept: of: a "Judge, who hath a pꝛoper zurtl. i 
dician of the Cauſe ; as it there is a Capias againſt a Peer, te 
F Sheriff is. ercuſable- 3 lo if. a Juſtice of Peace makes a Warrant to 
appachend a Man fo2 Felony, before he is indicted, ſich a CUatrant 
(as the. Law was foꝛmerly) is erroneous, but the Conſtable ſhall not 
be puniſhed foꝛ executing it; neither ſhall he be pumſhed fo2 exectiting 2 Levin. 
a Tlarrant of-a Juſtice of: Peace, an a Perſon charged to wozk — 
on the Pighways, though he was never ſummoned to anſwer, _ 

„So where a Ca. ſa. iſſued out of an inferioꝛ Court to take the 
12zincipal, and it he could not be found, then to arreſt the Bail; 
and the Officer took the Bail, pet no Action lies agatnſt him; though. 
there could not be any Cuſlom to juſtifie ſuch an irregular 1910cefs. 

nd his was Seaborre. and Szvaker's' Caſe x; there ſhould have been 4.5 py. the 

148.:2gainſh;-the: Principal, and then à Sci. fe. againſt the Bail. 560. 

Nom if, that Caſe is Law, as certainly it fs; then it will be a vain: 
Dþjeaton: to kap, That the Defendant in the. pzincipal'Caſe hath 5 
juſtificd by a Capias without a Summons; which an-Dfficer of an in — 
kexior Court cannat da, becauſe tis a Courſe of Proceeding not ta 
he ſuppozted by any Cuſtom 

But akter all, tis no moe than an erroneous Procels, kor which 
t eee to be accoun table. 

true, my Lord Chief Juſtice Date was, of a contrary Opinion: 10 

Fa 5. inferior -qurt- cannot award proceſs of Cxpiat, but upon 
a Summons firſt returned ; for if they ſnould, then a Man might be 


held to Bail for every trivial Matter; and becauſe a Proceſs inverſo 


7 


” * 
_ =_ — . - oY — . A 
- — a — — — — 
2 — — — — — 8 = 2 ; 2 8 => — — 
S - — Py 2 — >=: — — 2 8 1 - 2 * 
2 1 > 4 * * — - Y 
>, — — : * 2 i - I. Ev _ - 
— = — * 4 — 2 == 2 = — — - - we 8 —— IR a * 
— - : 8 p _ - \ L * — — = 
Co * - _ * * N 2 5 — S- 6 Sn my D #- = — 
0 2 
— * . * 
A 1 > i — - — 7 ÿ n 2 - dy 
ESE BEI = ot — 2 o * N — Lr * 
— — — —— 
- <>, 


2 ETERSG 


— 
— 


— — » > 0 
<5 . n — —— *; oo : pony 1 p 
- — 2 —— * — — CR jp = \ 
. o- 2 ” _ _— — = a 
— — hy "Re . © _— oo ry 7 2 * 7 
1 2 n 1 A = 


— 8 0 
cos, the "—— — — 
** — 


3 bt » — 
— —_— A — 
> —ů 2 i” 
K — * — — - wa 47S be 
- . Sunn — OT lie 2 
— o 7 T — 2 "” 7 : ” 7 — 
py Rs EY 3 _ — E - : HEE Ie — = 
- v - 


— — 
——— : 
* - 4 - 
« a — PR —— 
* * ä - 
n TX - 


— 
— 


* — —_——_— = — * — "I 2 
NT. a 
—_— « * 2 _ . CY > »* = 2 PRE — — - Dy 2 - — pA 
* — = = — — — „ — — — - * — — Ld 
N Ag — wew — v2 a — — 4 — 1 * * 
- 
- 
* * 
” 
, = 


| m_ 

Ong RY Ont Ä rü ¶ . ¶˙ u 

* I — 2 ———— — —— — 2 — 
* - 


\ 1 


292 — 
die is aided by Appearance, and therefore it can never beaſſigneq 


Falſe Impriſonment. 


— 


a — 


2 Cro, 261, 
Palm. 449. 


2 Rol. Abr. 
277. 


pronounced upon the very firſt Argument, without elting any gy. 


for Error upon a Writ of Error brought; this made it ſeem reaſon. 

able to that Judge, that an Action of Falſe Impriſonment ſhould 

lie againſt the Officer for executing ſueh Proceſs. £301!2)1 
But this was a ſudden and not a convincing Judgment, it wag 


thozity to ſuppo2t it; and though we are farther told by that great 


* Leon. 8. Perlon, that an Dfficer cannot -juſtifie the executing an Attachment ter 


out of an inkerio Court, without a Plant firſt levied, yet in * 8a. thi 
vage and Knight's Caſe, tis only held to be Exroz ; and 'tis no 
moꝛe fo2 a Capias to iſſue befoze a dummons. 

It (ſeems very ſtrange, that a Man of his Learning ſhould affirm, 
That if an Officer executes any Proceſs out of the Courts at Weſt. 8 
minſter, without an Original, he ſhould be excuſable; and yet if an cel 
Dfficer of an inferio2 Court, executes a Pꝛoceſs without a Sum⸗ 
mons, he ſhall be puniſhed; this would be to make ſuch Under ⸗Ot⸗ lin 


fſicers to be Men of moze Underſtanding than thoſe in the Superioz ciſe 


1A Fe. fa. 


ad proæx Cur 


is ill, 1 Mod, CeſS, as this was alledged to be; fo2 the Capias was retonable + ad 


Coutts; and that they might be better able to make a right Judg: 
ment of what Pꝛocels is lawful fo2 them to execute, and what not: 
But the true Reaſon why they are not liable to an Action is, becauſe Jud 
the Judge had an Oziginal Jurisdickion ofthe ſubjeck Matter, and the 
Officers are only Miniſters, and muſt not diſpute, but obey his 
Pꝛecepts. | | 8 | 

Ik the Law is ſo where an erroneous Pꝛoteſs is executed, the Ue 
next Thing to be conſidered is, How it is koꝛ executing a void Pꝛo⸗ the 


81. proximam Curiam, without menttoning any certain Dap; ſo that a ( 

the Jmpziſonment of the Defendant muſt be indefinite, viz. until he 

4e it pleaſe the Steward to call a Court; and ſo it was held in Smith mi! 

2 Bulle 36. and John's Cale. a pea 

n But a Pꝛoceſs retoznable ad proximam Curiam is not void, be- 

- cauſe there is no certain Day obſerved fo2 keeping the Court; and Per 

Cro. Car. therefoze Continuante ad proximam Curiam was held good ; but yet Act 
254. if the Days were certain, tis only Erro2 in Pꝛocels, and ſhall ex⸗ 

cuſe the Officer. We | | the 

. But admitting it to be void, the Officer is ſtill excuſable: Tis ſer! 


2 Rol. Rep. true, the Caſe of Martin and Marſhall is otherwiſe. ff. Jt was an 
109. 


Mapoz to direct Pꝛecepts, &c. which muſt be intended in Writing, 


à Command from the Mayoꝛ, fo2 not obeying an Over ; and upon 


Aﬀton of Falſe Impziſonment, the Oefendant juſtified, fo2 that in tha 
the City of York, there was a Court of Chancery fo? all Cauſes of Re 
Equity atiſing within that City; and that the Mapoꝛ had uſed to rill 
direct Miecepts, &c. to Perſong to appear, and to commit them in 


fo Contempt of Owers, &c. and To juſtiſies the Impziſonment by the 


Demurrer my Low Hobart tells us, That Judgment was given ani 
againſt the Defendant, becauſe he had laid the Pꝛeſcription in the (o1 


and then alledges that the Plaintiff was taken by a Command from 
the Mayoꝛ ore tenus which is votd. we 


NY 


4 


— 


Falſe Impriſonment. | 1291 


y Low Rolle, who repozts the ſame. Caſe, gives. us aucthe 
Reaſon fo2 that Judgment. i. Jt was becauſe the Defendant di 
nat aver, That the Matter in Controverſie did ariſe within the Jti- 
risdiaton of the Court z but this was not the true Reaſon, foz it 
was fo: Want. of Jurigdition in the Court as to the Pꝛoceſs. 
"There is a great Difference between a Command ore tenus, | 
a Miecept in writing to arreſt the Dekendant; fo2 where tis ore 2 Cro. 571. 
tenus the Arreſt is void, except you tell the Defendant on what Day Dyer 262. 
the nert Court will be held, that he may then appear to make bis 
Defence; but where tis in (Uriting, and retoznable ad prox” Curiam, 
tis no moze then an erroneous P?oceſs, but not votd. OTE 
If ſo, then the chief Queſtion will be, (Uhether a Judge o2 Dfficer 
is liable to an Action, foz pzoceeding in a Cauſe, 92 executing Pꝛa⸗ 
ceſs in Cauſes ariſing out of the Jurisditton'of the n 
And as to this tis to be conſidered, That ſome Jurisdidions are 
limited to the ſubje# Matter it ſelf ; as the Commiſſioners of Ex⸗ 
ciſe have Power to lay Jmpoſitions on Strong-Waters; and | 


” 


therefoze if they adjudge Low-CUines to be Sttong-Taters, they Hardr. 480. 


exceed their Jurisdition; and tis void, fo2 they may as well ad- 
ay Milk-water to be ſo. | 3 Cot 
This was the Reaſon of the Judgment in the Cale of the Marſhal- 
ſea, which Court had foxmerly Jurtsdiction only in Caſes of Debt 57 
and Covenant, ariſing between both Parties living within the 
/Aerge z and in Treſpaſs where one of them lived in the Aerge; and 
therefoze it did not extend to a Treſpaſs on the Caſe. _ | 
Do where a Founder of an Eleemoſynary Cozpozatiani appoints 
a Uiſitoz, and limits his Power by certain Statutes and Rules, if 
he exceed thoſe- Rules, an Action lies againſt him; but not if he ts 
men in any of them; and pet in ſuch Caſe there lies no ap⸗ 
cal. | 

There gre other Jurigditions which are limited fn reſpet to the 
Perſons ; as in the Caſe of the Marſhalſea aforeſaid, viz. where an 
Acton of Debt oz Covenant is bꝛaught, both the Plaintiff and De- 
fendant muſt live within the Uerge ; but if an Action of Treſpaſs, 
then tis ſufficient if either of them live there; and if this is not ob- 
ſerved, the Judgment is coram non judicſde. 

There are ſome Jurisditions limited to the v lace, and 450 fg Oro. Car. 
that of Juſtices of Peace concerning the Confirmatton of P02. ** 
Rates, which muſt be made koz the Relief of the Poo? in thoſe Wa⸗ 
riſhes where they live; where they may ſend CUarrants to diffrain 
in Caſe of JNon-payment, but not thoſe who live in one Pariſh faz 
the Relief of the Pooz in another; fo2 if they do, thep are liable to 
an Aﬀton ; And fo are all inferio2 Judges and Dfficerg'of Courts 
and Coppozations,. where they pꝛoceed in any Cafe which may rea⸗ 
ſonably appear to them not to be within their Jurisdickion; but tis 
otherwiſe where it cannot plainly appear to them to be ſe. 

Ag fo2 Inſlance, in the Caſe of the Marſhalſea, which is a Cout 
{02 the King's. Þouſhold, aud where all his Servants are, oz ſhout 
be enrolled : It muſt be an apparent Foun in the Judge oz De, 
n 4 wa 


10 Rep. 75, 
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to. thendre\with aux Perſons who ate not within the Urge, when 
they can have. ſo ealp-a Recourſe tothe Roll, x 
But in the puncipal Cate the Court had a Jurisdiion of the 
Aton, foz it was in Debt, which is tranſitoz in its Nature, and 
by  Suppoſitton.of Lam ariles in all Places, becauſe a Debt is ſo 
„„ ee e e rk lo GEE 
TCEeis ttue, it did not azually äartle within the Jurlsdicklon of the 
Court, as it ought to intitle them to hold Plea of it; but neither 
the Judge oz Officet could know it, except by the Confeſſion of the 
wann 02 Dekendant, and until tis known, ignorantia facti ex. 
e e ee ene 
It it appear in the Declaration, that the Catiſe ok Action did ariſe 
extra juriſdictionem, then all the Pꝛoceedings are coram non judice; 
* March 8. and that was the Reaſon of the Judgment tn * Richardſon and Ber- 
x Rol. Abr. naxd's C ale,. where in the Declaration it elf it appeared, Chat the 
545, 99 Bond was made in the Body ofthe County, & extra juriſdictionem 
ö ok the Court ok Kingſton upon FHlulll. 
But where it voth not appear in the Declaratton, it muſt be ſhew: 
ed in the Plea to the Jurisdiction, &c. which it the Court tekule, 
being tendered befoze Imparlance, and fwozn, 02 if they accept ſuch 
Plea, and paceed afterwards, tis all void, and both Judge and 
. ——U— er 
W. 1. c. 35. And this appears by the Statute ot W. 1. which pꝛohibits inkerio⸗ 
Courts to pꝛoceed in Contracts, Covenants and Treſpaſfes out of 
their Jurisdidion, and gives double Damages to the Party grieved; 
and CUrit# of Prohibition and Aﬀtions have been kramed on this 
Statute, both bekoze any after the Suit commenced. * © 
" Thoſe before" the Suit are to prohibit that the Party ſhould not 
be arreſted contrary to the Statute; thoſe after the Suit are to re- 
cover double Damages for the Arreſt. n 
My Lo Coke, in his Comment on this Statute ſaith, That it the 
Party pleads to the Acton, he concludes himſelf, and ſhall have no 
Advantage. of that ac; fo2 he ought to plead the Special Matter, 
viz. to the Jutisdidton, Sc. and fo by that Beans to take ad. 
vantage of it. Oo 3 e e cab OE 
Ihis Sentence is ſcarce intelligible, but I think the Serjeant hath 
miſtaken my Lord Coke, as well as the Folio, for tis in 2 Inſt. 230. 
and not in 130. and his Words are //. That the Party may waive 
the Benefit of the Statnte, by pleading in Bar to the juriſdiction of 
he Court, but if he, will have any Advantage of it, he muſt plead | 


8 : : 


the Special Matter. th 


The Courts/at.Weſtminſter never'grant pꝛohibitlons to tnferio? 
Courts, uppn bare Suggeſtions that the Caule of Action did ariſe 
extra juriſdictionem, Cc, but skill after'a Plea tothe Jurisdiktion. 
- x Mod. ez. Sothe attempts hape been made to the contrary,” bus ill over- 
. 46%½ qui anden generally, held, that there mut be a Plea to the Ju. 

2 a kloze, but nöt after an Inſparlance; but all the Books 

22 Aſſiſe, Ahr, hat until ſich Plea is pleaded, the .Pzoceedings are not 
plac. "ka Vold; ko; how can it be fatd that a Judge erceeds his Jurtsdicklon, 
22 Ed. 4. 31. | | | | befoe 
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Che Cafe of Ollyor and Belfy-and'the piincipal Caſe fall under 
the lame Rtalon. ſl. It waß an Ackion ok Fas Impiſonment 
bought againſt the Defendant, who was a Gaoler within a Fran- 
che; the Arteſt was made by his Deputy out of the Franchiſe, 
which was unknoton to the Saoler; but he received the Puloner 
and kept him in Cuſtody: Ets trüe, the jplaintiff had Judgment, 
but it was reverſed, becauſe he being not ſouby to the Wrong, it 
was unreaſonable to puniſh him fo2 doing his Dux. 

In Mich. 35 Car II. B. K. an Ackion was brought in an inkerioz ;, 16... 
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Court fo? ſulng the Plaintiff in the Marſhalſea, fo2 a Cauſe ariſing ſus Cooke, 

_ | ariſdictionem; und there it was held, that the Officer was 8 
culable. uber e e, e eee e ory 
ITis true, where Actions are brought in inferiour Courts, the Plain- 

if maſt always entitle ſuch Court to a_Juriſdiction, by ſhewing 

that the Cauſe did ariſe infra Juriſdlictionem; but where a Juſtifica- 

tion is made of a ſuppoſed Treſpals, under any Warrant or Judg- 

ment given in ſuch Court, all the Proceedings there ſhall be intend- 

« regular, until the Contrary is ſhewed ; and therefore when the, , 

Defendant juſtified by a Warrant out of the Court of Admiralty,” 37 

and did not aver that it was for a Maritime Cauſe, the Juſtification 
is good; and it was my Lord Hale's Opinion, That *cis ſufficient to 
ſhew the Warrant, which the Officer is bound to. obey, and is not ob- 
liged to ſhe that the Cauſe of Action did ariſe infra Juriſclictionem. t 
M therekoze the Aitfon doth not lie againſt the Judge o2 Officer, . 
it will not lie againft the Party who was Plaintiff in the inkerſour 
Court, becauſe he fred fo2 a Debt, which was tranfitozy in its 
Nature, and he may not underſtand where the Cauſe cf ſuch Attort 
did-arife ; fo2 a Bond may be ſealed to his Uſe, and ſufficiently at- 
teffed,-and afterwards ſent to him; ſo likewiſe Boney may be re-. 
ceived fo2 his Ake, of which he may have Notice by Letter; and 
tis not material fo2 him where the Bond was executed, oz in what 

Place the Monep was patd, eſpectally if he live at a great Diſtance; 
and tig a anden to ſay, that it ſhall be pꝛeſumed he knows 
where the Eaule ok Action ariſes, and it would be very hard to make 
hum a Tirong⸗doet upon ſuch a Pꝛelumptign. TT” 

 Brlipes, the Plaintiff was an Abminiſtratoz, | 
up 
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eſides, th and therefoze 18 
oled not to know where the Cauſe ok Afton doth ariſeG. 
is true, he is bound to take Notice where there are Bona nota-. 
bilia, but that is not like this Cale; yer if he ſhould adminiſter in 
an inferio2 Dioceſs, that doth not ſubjethim.to an Adton; the ad⸗ 
miniration is only void ko: Wlant,of Jurisdition ; but ih this Caſe, 
the Court hath a Jutisdiction until tis defeated'by a Plea'; but when 
onte the Defendant hath pleaded, then all the Proceedings are good, 
and cannot be avotded in a collateral Adlon, 02 by TUrit of Erroz, 
elpecially if the Plaintiff hath alledged that the Cauſe did ariſe infra 
Juriſdictionem; ko; if he pleads any other Plea befives to the Ju · 
risdittfon; he ſhall never afterwards alugn the Cant of pa * 


—— 


* 
—— 


to be Erroz in Tad, becauſe tis contrary to the Reto; foz by his 


Plea he hath affirmed the Jurisdiction. 


x Rol. Ab: *Tis true,. the Caſe.of Lea and Ceely ſeems to be otherwiſe, but 


| 1 Mod. 81 


that bis not Lam; fo? it hath ſince been ruled that tis not aſfſignahie 
02 Erro. © Bt GEN SIDE 1 
There may be another Reaſon why an Adion will not lie againg 
the Plaintiff, which is, That he map not know the Extent of an 
inferioz Jurisdicklon ; the Boundaries are Yatter of Fai only 
known to the Dfficers, and ignorantia facti will be an Excuſe where 


ignorantia juris will not. | 


I the Plaintiff had commenced this Suit, knowing that the 
Cauſe of Action did not ariſe within the Jurisdickion, it map be a 


* Queſtion even in ſich Caſe, whether he is puniſhable merely fo2 that 


Reaſon, becauſe it was a P2oceeding in a Courſe of Julttce, and 


the Court prima facie ſeems to have a Jurisdiction till tis diveſtey 


of it by a Þlea, *; TY ard | 
And therekoze where an Attozney bzought an Action againſt the De. 
fendant faz ſuing him in an inferio2 Court, knowing him to be an 
Attomeyp of the Common Pleas, my Lozd Hale was of Opinion 
that it wauld not lie, becauſe the Defendant might not know that 
the Attomey would inſiſt upon his Pavilege ; fo2 if he would, he 
mult plead it; ſo in this Cale tis pꝛobable the Defendant might 
. to the Jurisdition ; and it not, he ſhould have pleaded to 
11. e / f / oF $64.1 
 *Tigs a common Thing fo2 Plaintiffs. to ſue in inferiour Courts, 


tho' they know the Cauſe of Action did ariſe extra Juriſdictionem; 


and the great Abuſes in ſuch Courts by ulurping Powers, to which 
they had no Right, might pzovoke Men to invent new Remedies to 
reſtrain them. r AMT eng 

Wy Lon Hale himſelf was moved by this Pzatice of iſſuing a 
Capias befoze.a Summons, which. made him give that Judgment 


above-mentianed ; fo2 other wile the, injured Perſon. could have no Re- 


medy ; becauſe a Capias befoze a Summons was only an Erro? in 
Pꝛoceſs, which was aided by Appearance of. the Dekendant; and it 
could not be allgned fo2 Erro2 after Judgment. 

Theſe Courts have uſurped a'Jurisdiftion in all tranſitozy Aﬀions, 
tho' the Cauſes do ariſe extra juriſdictionem ; and this might be the 
Occaſion that the Courts in Weſtminſter have given Countenance 
to this new Acton againſt Plaintiffs in theſe Courts below; but the 
publick Good. ts moze ta be regarded than the Enlargement of the 
Jurisdidian of thole ſuper our Courts; ko if a Plaintiff in an in⸗ 
feriolur Court ſhould be pumſhed koz ſuing there, becauſe his Action 
did ariſe extra Juriſdictionem, then Men mult ſue fo2 little Debts in 
the Courts above; and there the Remedy foz a little Debt would be 
ineffetua)l, becauſe tho'the Plaintiff ſhould recover, yet he loſes his 
Debt in bis Attomey's Bill, where tis ſwallowed. up, and, often 
„ , O06 
As tis a conſtant Pꝛacice fo2 theſe Courts ta iſſue a Capias with- 


cut a Summons, fo tis a fraudulent, Practice amongſt, them to mn 
Sr e 


Falſe Imptiſonmient. 


* 
— FOR 


a ſet Number of Attoznies, who take an Oath not to plead any fo- 


reign Plea, which they wilfully miſtake to be a Plea to the Juril⸗ 
dition ; and thus they excuſe themſelves from pleading it; and to 
prevent others, the Attomey fo2 the Plaintiff uſually delivers Decla- 
rations with an lmparlance to the ſirſt Court:after the Arreſt ; and 
then they pꝛetend that ſuch lea comes too late after an lmparlance ; 
but Pꝛohibitions have been granted when g Plea to the Jurisdidion 
is tendeted at the ſame Court in which the Declaration is put in, 


£ : 


and the Plea rekuſed, notwithſtanding ſuch. Jmpartance...., 
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- The, Books are plain, that an Anton will not lie agaialt another 


a POR aus. ff Appeal; ok Purder, , rctoznable in the Common 
Peas; this is ineffedual, becauſe that Court hath no Jurtsdi#ion. 
of the Matter; but an Acion will not lie againſt the Appellant ; 
and this was agreed in Str Richard Buckley's Caſe, 


fo2 ſuing iu a Tourſe of Juſtice, tho not in a p2oper Courſe. ;-ag if 


In Hill. 18, rg Car. II. this Caſe happened, ſl. A Man was ar⸗ Cooper 


reſted by Pꝛoceſs out of an taferiour Court, and the Perſon ar: 3 


reſted bꝛoͤught an Aion againſt the Plaintiff fox: ſuing without a 


* * N * 


doth not concern the pꝛinsipal Cale. 

Lally, as 15 Ercuſe to all the Oefendautg, here is an 
Aion entered, Pꝛacels awarded aud retoned, which ſeems to be a 
very good Juſtffication fo2 the Affault alledged without an Aver⸗ 
ment, that the Cauſe ot dation did ariſe infra Juriſdictionem ; and 
koz thele Reaſons Judgment was given koz the Defendants, that 
this Axon did not ite Again either de them 

All that I ſhall obſerve; in this Caſe. is, that the Serjeant had it 
from, the Report of Mr. Hodd ; I with his Argument had been tran- 
ſcribed as carefully as that of Sir Thomas Powys in the hiſt Yolume, 
or of that learned Judge in this; becauſe ſuch Arguments. may recti- 
ty and not puzzle our Underſtandings, and are infinitely to be pre- 
ferred before thoſe myſterious Scraps, of Law which are catch'd at 


the Bar, and huddled together in large Volumes, without any Order 
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N FI amen of Treſpaſs for an Amt; Velten and "oats 10 
- pzifonment; the Defendant as to the Foꝛte pleads Not guilty, 


and as to the reit, he juſtified by Pꝛocels out of an tnakeriout Court, = 
and that the now Plaintiff EY in Cuſtody, made his Eſcape to a * 
Place out ok bis Jurisdittion, &c. and that the Defendants did re. 
take him upon a frelh Purſuit, Kee, And has 18 Br CO: moze in ſtil 
this 05 i, God * | 1 rer the 
: = e HG | | {0k * DE nt the 
} (0D. wes wit 
o le, verſus Holo & FE * 
17 7 re 
Tis wis a Pies im War tu dhe ln: Aktor lem In Shroptti: rg 
herein the Defenvant juſfified by Wertue of a Judgment and Cox 
a Ca. ſu. againſt the Plaintiff, upon which he was arteſted at Farlow * 
in Herefordſhire; and tetuſing to go to Gaol, the Defendants were of i 
compelledto uſe-Foxcez and that they could not bring him, to'Here- * de 
ford Gaol but theo Clobtry in Shropſhire, which'was the diretk Way ples 
thither; that he was brought to Clobury, and there he diſcourſe Ws 
with the Þlgintiff, and gave Security to pay the Debt, and 10 was * 
diſeharged; and avers that tis the fame Arreſt, Sec. and traverſed TIN 

that they here guilty at any Time befoze the Delivery of the Car: | 
rant, o? after. de Piat was dilcharged; and likewile traverſed 4 
that they were guilty of the Beating af Clobity, o2 elſewhere, i dut *. 
of Herefordthire. W 
The Serjeant hath pot a Des Seeg wen Traverſes, by Rea- 1 
fon of the Averment quæ ſunt eade, &. Now this being a Net Line 
dark and myſterious, , ay be thin engid LA boſe is nd Occaſion 1 
of a Traverſe where the Defendant aver, That the _ which he Ja 
hath juſtified in his Plea Ir the fart, of whi ich the aintiff complain- May 
ed in bi Deckifarkorj uubton Baot's T 
But as to this Matter; the Law ſechis 10 be bb That 'wikere 1 * 
Treſpaſs is laid in a arfitular Plate, and the Defendant juſtifies while 
in another Place, the Matter of Jaſtifieatipfi is local, he aon 
6nghr tb ſhewv the Ponca) Caufe, anti traverſe che Place in the! Pe- — 

G Eu, Claration: As · for inſtance, If a Treſpaſs, Cc. is laid in London, ney 
667, 705, the Defendant may plead that the Plaintiff entered his Houſe at Wal- 1 
tjbam, and juſtify in Defence of his Poſſeſſion, que eſt eadem Tranſ- 0 
| 1; but notwithſtanding that_Averment, he muſt traverſe that pap 
; he s puilty extra Waltham ; for tlie very Cauſe of his Juſtification is Cou 
local, and confined to that particular Place; for which Reaſon he ſelf, 


g |. „ traverſe all other Places. 


But 


; 
0 2 


bridge. va 
The y. where the Defendants ju- 
ſtifed in different Places from thoſe laid in the Declaration; but, 7 46 
theſe following are where it differs in Point of Time; as if a Treſ: 1 — 184. 
paſs is alledged to be done ar Maii, and the Defendant juſtifies on contra. 
the 22d Day, and avers, that tis eadem Tranſgreſſio; this is good 
without a Traver 5 of the Time laid in the Declaration, | 
In 3 Lev. 297, In an Attion of Treſpaſs, &c. the Juſtification dif- 
fered both from the Time and Place laid in the Declaration; but 
there Was an Averment that it was eadem Tranſere(ſio - Tis true, 
there was a Traverſe of the Place, but not of the Time 5 and the 
ene bes geg :: n 303 nh 163.208 of 16% i 
Nov if the Plea is good by ſuch an Averment, then the Addition 13 
of a Traverſe is no more than Surpluſage; but if che Plaintiff had 1 
demurred to it, and ſhewed it ſpecially for Cauſe; it had made the , ,, , wh 
Pg WHrrrh (GP nog) hin : Bong, „ nis 910 1171 Mn. Hargrave 
+ Wants r 201 M6910 7 Rat 101626133 ei 55 VvVverſus Ward, 
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Lincpla, ff.. N Action ok Aſſault iwas bꝛought againſt the De- 
11141217 2:15:72 fendants,; fo2 that they, together with one John 
Breackenbury s Did aſſault the Plaintiff, &c. on the 15th Day of 


The Defendants plead in Bar, That the ſaid Aſſault, 8c. was 
committed by them, conjunctim with the ſafd Breackenbury ; foz 
which Aſſault the Plaintiff bzought an Aﬀton againſt Breackenbury 
alone, and had a Gerdick and Damages; and to pzevent his being 
taken in Execution, he paid the Damages to the Plaintiff's Attoz- 
ney, by the Oꝛder and Conſent of the Plaintiff himſelf, 

The Plaintiff replied Nul tiel Record. | 3 

The Defendants rejoined, that there was ſuch a Recozd, and 
payed that it might be inſpeted, and thereupon it was bꝛought into 
Court; and there was a Variance alledged between the Recoꝛd it 
(elf, ſet koꝛth tn the Plea, and the Reco in this very Aion ; fox 

ths 
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was held that this Declaration was ill; 
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the Plaintiff in this. Adlon had declared'fo?" an Alfault vone on the 
r3thiof May: 9 W. III. and impꝛiſoning him twenty Days; and 
-the Recowd':agatnif Breackenbury was fo an Aſſault committed 
— In Maii, and tmprffoning the-Plaintiff fo2 ten Days. 

- Now becault the \Defendant had not avetred in his Plea, that 
"this was Torr ace | was Feld to be A material A 
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London. f = Ab oh avs fo an Sane; Cc. ab Wirt St. Gd 
be 2 : im the Indies, viz. At London, tn the Parich of 
St. Mary 1 le. Bow, &. dn fo! detaining him in Piiſon. &c. and ko; 
tüking 3008 Pagadoes, being Pieces of fozeign'Poney. 
The Defeivant; as to all befides the taking the Yoney, pleads the 
Statute of 'Ltmitations :\M That the Cauſe of Action as to that di 
-not: ariſe within four Vears next befoze the Aﬀion bzought ; and as 
to the taking the Yoney, that the Cauſe,” Kc. did not acctem with: 
—— „nene OO 

The Plaintiff replies as to the Crelpats; ""y that the Defendant 
was beyond Sea, and that as to the tataug the Boney, that the 
Cauſe of Action did ariſe infra ſex Annos ;. and upon Demurrer it 
I. Becauſe the Treſpaſs is 
ſuppoſed to be -at Fort 17 beyond Sea, vir. apud London, 
which is contradickoꝛy and ablut : for if a Bond bears Date at Pa- 
ris, it cannot be tried here. 1 

2. The Statute of Limitattons cannot in Equity be ertended to 
Caſes where the Defendants are beyond. Sea, fo? tis erp2eſly ſaid, 
That if the Plaintiff is. bepond Sea when the Cauſe of Action doth 
accrew, he ſhall have Liberty at his Retuzn to bung the Aﬀion, &c. 
but if he is here, and the Defendant beyond Sea, then he mult file 
an Oꝛiginal againſt him, and continue it till the Defendant return. 

The whole Court was of this nn, but woe. the Vlaintif 
Leave to diſcontinue. 7 


* 
* 3 


6 "=" 
"EEE EE 


* 
— . - — 0 
ö * „ -2- 1 . „„ /wwr's 32 
— — _— * 2 8 * * r . * „ 
— — * . —_— —— 1 ts 
— 21232 . — — — —— — * — — —— — Ty — — 
; * = » 0 S 
— Fo - N } 
e e 5 3 6 
C2*% ( P/L% 2 ITS 4. 
4 , + 
' = * " . 1 k 9 . 
4 6 — mern * wg AAS 4495 „ 58 +4 * - — 22% h“⁶9ſ)—— ©, Oar Maw — * 
6 POR —__ OY — ' _ 
_ Ms. Moth 4 
6 2 Ä _- — 1 - * 
— rr a 
— * . 3 4 . 
\ * 
2 


"2 is 78 *, 1 3 $4 , 1 on $644, om nt 9 9 „ 0 
$34 IDOLS Jo. n | 7 
6 rere 4 nd 
TEFII PFECPOMRS | HS TLS) * + Sy CEOS SOOT WED 22 3 IB » : g bp; "_ . * 
: * „ 926 - + 7 * * 5 =— 
' if 26108 25 if 2 "i TRANS? | 1 en FIGHT 
. — 
- 4 @*. . + 2 % — * 
133.7 | mil 5110 al 4 
E 1897190 Diſt 5 Bull. 29000 wore” 10 30 
- 0 * * ** . 15 ; 4 
14 v9 19 - bY; 2 5 3 4 74 1 ' ] : 3 414 1 
0 1 . #1 y 
Cooke. 1 Michpch tio: Il. Rot. 796. Int 
nee 


AH Ae Ass un an inkerioꝛ cut tor inartit, 
5 00063 02:00, any Tpaping” a/Sow z upon Denumrer to 
0 4 E918! laratton there was Judgment ko; the 
* and a CUrit of Enquiry of Dama 
| ges? and now thele Dvjettions 8 were made, a | 
At Obi. The hat-the Ee of Huntingdon had 
Power to make a Deputy. 
Now as to this Matter; it is job ryed, that in the Style of 
this inferiour Court, it was (aid to 18 oo before Lawrence Carter, 
Deputy-Steward,t0 7 177 of Hunt ingdan, Steward ,of our Lord the 
King of his Hon Teictli, Parcel | of the Dutehy of Lancaſter; 
=, it doth not appear that 155 Earl had power to make a Deputy, 
for ſie was à Steward munen which is aft Office of 75 and 
Diſcretion. 1162 nat nur io! TAR 
U „But it has Held that he had power, che! becanſi; in reſpect of the 
Smallneſs f the Office, and the Dignity of the Perſon of the Earl, 
Wh is nονHuppoſed to attend the Service of che King and the 
Publick, the Law implieth, that his Stewardſhip of à baſe Court 
Gi be exerciſed by Deplity j-and was the Earl of deren, 
ni affine 41811 TUYY 2 


to ge a Summotis nie; 7 8 This is aided by the yg 
-ap Nr 12712 TH | oh d 


12k "That the Declatation was n the Defeuhant 
20 dup this wos liktwile dilatowed, decaule it was all at the can 

Wer. % bn een 2q 920 » 11167 3603 *: 

Ach 00 That upon the Demur tet; Day was given till the nert 
"Court without mentioning any certai Day; and this was held an 
inchrable Fault ; but it 1 opening upon the Pleaving chat this was 
u Comet of Necow, a vf Erroꝛ dies, and not a Weit of Falſe 
Judgment, as this was; but the Judgment being not dare 
* only a Writ of Enquiry ; nothing moze was Ron. 
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24 Obj. Chat the sion Proceſs: Bom: a Capias ; tis true, there 
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Cumber- ” RESPASS in an inferiour Court bought by an Jn: 


land, fant, but ſhe did not declare per proximum Amicum. i 

Upon Not guilty pleaded, a Venire facias was awarded, in which rem 

a the Mozd <cire was wzote, inſtead of Sciri „ and at the Return there. the 

of the Jury appeared, and twelve of them; qui ad veritatem, &c. per pre 

Curiam elect', triat & jurat exiſten', &c. gave a UGerdick fo2 the tie 

Plaintif#; and upon a Reogtdari acids il theſe Errozs wete this 

aſſigned. Thi! 
1. Scire f02 Sciri. 

2. That the-4laintiff;had;not declared per proximum Amigum. Uk 

3. That the Jury Triat' fuerunt vw g Court, which cannot be, 79 24 

foꝛ they are to be tried Feen ee and * n the Judg: 650 

ment was reverſed. 1 

J Mon gar : B37 Mt 
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An ein o: 493068 N 

ng ae verſus Furth. 85 | i 5 5 
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York, fl. IND EBITA Tus aſſumpſit, and Quantum meruit it to 
Goods ſold ; this Aon was bzought in an inferiour 
Court, and Judgment was given againſt the Defendant, who 
bꝛought a CUrit of Falſe Judgment, and aligned Erro s. 
ff. 1. That tis not mentioned in the Plaint what Damages the 
Pintilt had ſuſtained. - 
$4 Alͤtter this and ſeveral other Errozs atigned, the Plaintiff in the 
= nk oziginal Action pleaded that the Judgment was not falfly given, net- 
| ther ought the Court to pꝛoceed to examine Erro2s; becauſe it ap- 
peared in the Plaint what Damages the Plaintiff had ſuſtained; and 
ſo anſwers all the other Errozs afligned ; and that there was a Vari- 
Are between the Plaint retozned, and that upon which the Judgment 
was given; and traverſes that any of the Erroꝛs alligned were con⸗ 
tained in that Plaint, & hoc parat' eſt verificare, unde petit udicium. 
This Plea is grounded upon the Statute 1 Ea. 31 cap. 4. by which 
tis enacted, That when a Record is removed into B. R. by a Writ Me 
of Falſe Judgment, and the Party alledgeth a Variance between the b. 
Record removed, and that on which the Judgment is given, the Aver- | 
.ment ſhall be by thoſe who were preſent in Court when the Record 
was made up, Hen 99. | | | 
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Cambridge, fl. O R MEDON in Deſcender, fo2 one Meſſy. 


age. and fifteen Acres of Land in the Tile of 

3 ſetting foꝛth, That Margaret Warden, 
— ſeized of the Pꝛemiſſes in Fee, de 
viſed the ſame to Thomas White and the Heirs of his Body, who 
entered and died; and thereupon the Lands deſcended to Thomas 


— 


White his Son, and after his Death, to John White, the now 


Demandant. 
The Tenant pleaded in Bar, That in the ſafd Ille of Ely, Time 


out of Mind, amonglt other Royal Franchiſes belonging to the 
"Biſhop, there is a Court of Recozd there held, in which Fines have 
been levied of Lands in that Jfland, to bar Entafls, &c. and that 


Thomas White, the Father or the now Demarwant, Tevfen a Fine 


of the Pꝛemiſſes, to the Father of the now Tenant and his Heits, 


by the Name of one Meſſuage, one Garden, one Orchard and 


Common of Paſture in the {ſe of Eh. 

The Plaintiff replied, That it Toth not appear that the fifteen 
Acres were contained in the ſald Fine; and ſo pꝛayed Sellin ok the 
Meſſuage and Lands. 

The Defendant rejoined, and pzayed Judgment koz the Poule, 
becauſe the Plaintiff had not anſwered as to that, and as to the 


fifteen Acres he ſaid, That thoſe Lands as well as the Houſe, ate 


contained in the Fine, by the Names of one Meſſuage, one Garden, 
one Orchard and Common of Paſture; and upon Demurrer Judg⸗ 


ment was given fo2 the Demandant; fo? admitting the Fine to be 


er er be difficult to maintain, tis but a Difcontinu: 
fate Tail ; the Effect of which is, That though tbeſe 


| fifteen Acres are the Lands of the DemWMdant, to which he hath a 


Right, yet he cannot enter, but muſt bring his Formedon, and re- 
cover Polkſion by Law. 


V. right, 
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Mig verſus Byard. & Ds.” 
| Trin. 1 Annæ. oh PPE 
Lincoln, fl. FEN in Remainder thought by John Wright; 
L. fozone Beſſuage, twenty Acres of Land, and five 
actes ot Beavow, dec. ſetting toth, That Chriſtopher Wright was 
ſcized of the Pꝛemiſſes in Fee, and ſettled the ſame upon Truſtees 
and their Heirs; to the Ale ot himſelf fo2 Life, and after his. De- 
ceaſe, to the Ale ot his Son Chriſtopher Wright, and the Heirs of 
his Body, and foꝛ Default of ſuch Jſſue, to the Uſe of John Wright, 
his Heirs and Aſſigns fo? ever. 
That Chriſtopher, the Father and Son, are both dead, and that 
the Demandant is Son and heit of Chriſtopher the Son, to whom 
. Hop] 20 enls tt  b ol DL 
Ehe Tenant'pleads the Statute of Limitations, viz. That Chri- 
ſopher the Son did not pzoſecute his Writ within twenty Years 
after the Caule of i Aon did aterue, & hoc parat. eſt verificare, &c. \'s 
d there was nothing” farther done in it. 2 N 1 
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Derby, ſl. LORMEDON in Reverter, fo2 the Mano! of Weſt⸗ 

TFT œhallam, and twenty Meſſuages, ſetting foꝛth, Chat 
a Recovery was fuffered 'of the P2emiſſes by Henry Powtrell and 
anne his Mike, to the dle of the ſaid Henry foz Life, Remainder 
to the Mike fo? Lite, Remainder to his firſt Sor in Tail male, Re- 
mainderto Robert'Powtrell, younger Brother of the:ſaid Henry fo2 
lite; Remaſtwer to bis firff Son in Tail male, Remainder to the 
heirg of the Body of the ſad Henry; Remainder to-his-own right 
Neue. ono 39 3530007 200.9 ame an 
That Henry Powtrell granted this Reverſion to John and athers. 
and their Heirs, to the Ute ok the Demandant Hunlock and his 
heirg; which after the Death ok Henry and Anne, and uf Robert, 
john and Williem Powtrell, Sons of thefald Robert, reverti debet 0 
tothe Demandant, koz that they were all dend without Iſſue male. 

Chlis was the-TUrit, and the Count was, That Henry Powtrell + 

deing ſeized of the ſald Manoz and Prmiſſes in Fee, he and his 

Wife levied a Fine thereof-per nomina of the Man of Weſthallam, 

and * ſixteen Meſſuages, &c. to Anthony Stanford and Gilbert * The Writ 

Gerke, and their peirs, to make them Tenants to the Præcipe; was a0. 

then he lets kozth the Recovery - afozeſaid, to the Uſes as _ 
n 8 ald; 
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3 Lev. 330. 


ſaid 5 and the Gant of the Reverſion to the Demanvant and tha at 


| _—— — after fome Continnances, Judgment was. given, That 


not alledged that any of the Donoꝛs had taken the Pꝛofits of the 


ſuppoſe the Tenant had not the immediate Freehold, but was intitle 


after the Death of Henry remanſit jus to John the Son of Robert, 
and from him to William, another of the Song of Robert, who being 
dead without Iſſue; revertit jus to the Demandant. 
6 ſeberal Imparlances the Tenant pleads Non-tenure in g. 
tement. | 
The Demandant replies, That he was Tenant at the TR of 
the Crit brought, and tenders an Aue. 
There was a Demurrer to the Keplication, and. a Joinder in De. 


the Tenant chould anſwer: over. 
Then he demurred to the Derlaration, fo2 that the Demandant had 


Lands, the uſual los capiendo inde exples ad valenciam ; which 
Word Baker, orga the fall Profits'of. the land from the Latin 
Won expleo. 

The Serjeant tells us, that his Brother X 4 hath reported this 
very Caſe, ſo far as the Plea of Non-tenure in Abatement, which 
was thus. J The Tenant having pleaded Non - tenure, the De. 
mandanr ought not to haye maintained his Writ, . becauſe there be 
ing no Damages, but only the Poſſeſſion to be recovered; but Ser. 
cue Levin tells us, the Court was of another Opinion, viz. That 

y this Replication the Demandant might maintain his Writ; for 


to the Reverſion in Fee, and in ſuch Caſe had pleaded Non-tenure, 
the Demandant ſhould not have been remitted to the Fee; for by 


the ſingle Plea of Non-tenure, nothing is diſowned but the imme nao 

diate Freehold ; but if the Defendant had pleaded Non - tenure and 11 
Diſclaimer. / Quod non eſt tenens nec aliquid babuit, & c. nec aliquid li 

habere clamavit vel clamat ſed penitus deadvocat & diſclamat, there the MW 
Demandant ſhall be remitted to the whole, becauſe the whole is ley 

* 5:8, 691. diſclaimed ; and ſo muſt:* Littleton be underſtood. , / Where there wh 
is a Non-tenure pleaded with a Diſclaimer ; for {@ were the Reding [ix 
Yenerally-i in his Time ; thus far that Serjeant. oft 

But now our Serjeant farther tells us, bat hands chend for | Act 

the Tenant; and that the Cauſe was agreed before he argued it; but Na 


8 Ed. 3. 
19 plac. 3. 


9 H. 6. 83. 
58 


F. 


* 


+ *s £4 vu 


7. The Difference 1s,"when a Fee-fimple is in Demand, the takin 
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becauſe we ſhould not loſe what he intended t ſay, j In Fils Lues he 
maintains that there is a good Cauſe of Pemurrer 

ſſ. 1. Becauſe tis not ſaid, that the Donoz had taken the full! 
. P2ofits: of che Land. 2405 11 132336 * I 


the Pꝛolits muſi be alledged both in the Donoꝛ and Donee; but 
where an Eſtate Tall only demanded, then it mut he alledged in 
the Done none ; ther Books in the Margent are-erpzeſs, that in 
à Formedon in Revertera g Explees ought to be glledged both in 
Donoꝛz and Donee. There is another; Year-Book cited, wiz. 27 Fd. 5 
8. but that muſt be a Miſtake, For r there): one not W * of 
Plauita in that Year, Te * 544. 77H 


5 5148 4 » + 14 9 v4 
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+: @ +4 


Forvedon. 


"EY EAST SY OW I. * * a 


Then B tzh. Tit. Formedon 31. is cited, VIZ, That as to a Remain- 
der in Fee it was ruled, That the Declaration waz defective for this 
very fault; but, this being put not very clear, I ſhall. thus explain 
it. J. In a Fauedos in Ræmainder, che Count was, That the Land 
2 given to one for Life, the Remainder to B. in Tail, Remainder 


,Demandant in, Fees z and lays.the Exphees in the Tenant for Li fe, 
beh. as held ils A DEF a ee in Den —— b 
nit ip, & Donor. 8 

t in a Formedon i in Deſcender, ihere.the 80 Dana; t lets fozths. 

hat. the Lande were in Leaſe to. „oz bite, a n ic Revecllon 
mas granted to is ather in Tail, there os gene mult. be aliedg · 
ed in the Termoz fo2 Life, and in the Donee in Call z, ;becauſe a 
Fee-Tail was demanded: Pet tis otherwiſe in a Formedon in Re- 
verter,, becauſe there a Fee-ſimple is always in Demand, and in; 


* 


lieh Eaſe the Explecs itt be alledged both in "Donozaim Dane. 


and ſo are the Pꝛecedents in Raſtal 375. plac. 3. Co. Ent. 34 1. Aſton 


4055 


the Anſwer is, That it appears upon the Pleaditigs, that Henry Pow: 

ttel wag ſeized in Fee,-and that he levied a Fine to make.a.Tenant 

to the Præcipe, in o2der to ſliffer a Common Recovery, which was 

done; and both the be en de gand Becoverp Made. but one "Ui ance, 
and ſo the Eſtate x mober rom bim, and therekoze e 

the 8 | 5 ought ta be alledged in him. 5 Y 


oh 
des, t ſurd that there ſhould be a Donee in | Tail ü vith 


gate ono2 4.960; if "= wag, no, ſuch Donee, then there _ be 
n0-Formedgyn.m Rever 

16 Tine, . wag, ae That the Detharation had fol: 
lified. the tit ny hecaule in the Crit, there is a Demand ot twenty 
Meſſuages, and in the Wclerdtlon tis alledged, That a Fine was 
levied ol the -fald/Tenements, by the Names of ſixteen Peſſuages, 


which is impoMble, betaule twenty cannot paſs by the Nine. "0 


Acres of Land, twenty of Meadob, and twenty of Paſture, by the 
Name of, ten Acres of Meadow more or leſs; hete the CUo2ds more 
or leſs muſt have a reaſonable Conſtrudion, to paſs. a Quantity of 
Lands: near the Jumbet ten, and not lo much as ttbenty, 

Now admitting twenty Beſluages ſhould be intended, thete be. 
bg. ut ſixteen in the Fine, then tis plain there could be no Tenanf 
1270 e Præcipe, 10 to Foul 0 [eb Wt 10th the Demandant 
an,never recover accozding to the Mrit; and erpioee upan bis 
. eee it * e TIES 
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and, they muſt be 


7 15 it wall be 'objeited | that there is no Dotioz 9 (6 this Cate, 
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ee 
Fee aids a oi { one 99 of the e Uſe of 
himſelf foz Life, Rem of Eluſtan Vaughan, and 
Ellen his Wife; 'fo2 their fo foint 125 and after their Detente, to 
the Uſe ol the 2 0 of the W of the Riba; Wan ah the 
Body of the Milke. 

And as. to the. 


mentforied Bott 
joint Lives, 
the Peirs of the Body 
And ag o the aber Wear the bude hav th Elite n fe. 
Tafl, and the Atke to; Lille. ls 

. "That Humfry died, and the Pusband and wait kitereb into the 
Molety firft mentioned, and were ketzen thereok; that is to ſay, the 
Byaband i in Fee. Tail, and the Wife of a Freehold goring their Vint 


-"*That the Husband died, and then the Mike beeame ſole ſvized 
of one Boietp faz Life, Remainder to Humfry het Son; that the 
tte died, and then the whole ſurvived to the Son, and from him 
jus deſcendit fo the Demandant, as Couſin and Heit of Eluſtan, 
(thitt is to ſap) Son and Hefr'of Hugh, who was Son and Heir of 
—_— who was Son qnd Heir, of Flatten. on the Body of Ellen 
egotten. . 

Ik᷑ghis Caſe is without Term, Court or Number. Roll, or any far- 
ther Proceeding. in it; and mentioned by t the” Serjeant, that he 
50 125 1 3. might corre a Miſtake in“ Farzherbert ; who in the Reign of H. 8. 
21- Pl. Ag. was asked this Queſtion by 4 Clerk. J it Lands wy Hen to Huſ⸗ 
band and Wife, and to the Heirs K. Leibe och f the Wife, and 
they ſhould bring a Formedyn, in ae U froſt the Seit be 

fledged i in them? Vil 
Fitzherbert,' who was then 4 fudge of the Common Picks. made 
chis Anſwer, That in pleading this Eſtate it muſt he thus: f By 
Vertue whereof} the klüsband aud Wife were feed. egesber, and to 
the Heirs of the Body of the Wife, in the Right of the Wife; and 
muſt not ſay (as in the Caſe at Bar) that they or either of them 

were ſeized of a Freehold, or of a Fee-Tail. 

Br. Ar. Tit, . Now this was only a ſudden Opinion of the judge; it was que- 


. Pleading, 3. ſtioned by my Lord Brook, in abridging the Caſe, who cites Little- 


fo. 26. Where tis ſaid, That if Lands are given to a Man and his 
Wife, and to the Heirs of the Body of the Husband, that he hath 
an Eſtate Tail, and the Wife an Eſtate for Life; but if *tis to the 
4 leite 
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Heirs of the Body of the Husband, begotten on the Body of the 
Wife, that in ſuch Caſe the Husband hath an Eſtate in ſpecial Tail; 
and this my Lord Coke tells us is fo plain that it needs no Expla- 
nation. oh. Fo. Wart 
All that I ſhall obſerve under this Title is, That the Serjeant hath 
given zus a Taſte of the three Sorts of Formedons in Deſcender, Re- 
mainder, and Reverter ; the firſt is for Recovery of Lands entailed 
upon a Man and the Heirs of his Body, and afterwards alienated by 
him, and is always brought by the Iſſue, who claim by Deſcent per 
formam-Doni the other is- where Lands are entailed upon a Man, 
Remainder to another in Tail, and the firſt Tenant in Tail dieth 
without Iſſue, and this is brought by him in Remainder, after the 
Determination of a former Eſtate- Tail; the laſt is where a Reverſion 
after an Eſtate-Tail is limited to the Donor and his Heirs; there, af- 
ter the Eſtate- Tail. is ſpent, the Reverſioner or:his:Heirs or Aſſigus, 
may be entitled td this Z N 
But ſince Common Recoveries are ſo much in Faſhion, *tis very 
rare that any of theſe Formedons are brought ; the Serjeant indeed 
thefitions three lately brougtit, #is; One in the Reign of King James, 
another in the Reign of King lyllium, the third in the preſent Reign, 
ard another the Lord knows when; but the Practice now is, That 
wherean Entall is but in the 1calt Manner ſuſpected to ſuffer a Com- 
moôm Recovery, which deſtroys all theſe Formedons, infomuch that 
on | che Wii or: Action, but the Word it ſelf is now atmoſt an- 
ee nere Nie 
Tremember that Grice J heard two Attorneys: 1 of theit 
Knowledge in theft Profeſſion,” and at the ſame Time undervaluing 
/ each other 's Abilittes; atid' after a very hot and ſenſeleſs Diſpute, 
one of them told the other that he had brought -2 Formedon in the 
Law, and tecovered the Land for his Client; this was a very dect- 


* 


five-Stroke, for the vther Attorney ſtood amazed at the Sound of the 


Word: And now the Champion with- His Formedon inſulting his. 


Adverſary in à very rude Manner, a young Lawyer to filence them 
both, told him, That tho” he had been fo fortunate as to recover 
for his Client in the Formedon, yet there were ſome other Suits-now 
commenced both againſt his Client and himſelf ; for the Parſon of 
the Pariſh had brought a Furis utrum againſt his Client, and a Nor 
moleſta1do, and alſo a Ne ixjuſte vexes againſt himſelf; and this put 


an End to'the Diſpute. 
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lan 1 s E B T on Bond brought by. Elizabeth, North 


againſt: John Winskell. 

The Defendant. Winskell "pleads in ar, 
| ſetting foth the Cuſtom of London]; Chat if 
F Plain is levied in the Sheriff's. Court again an Apminiftratoz, 
and the Defendant voth not appear upon a Summons ok a Serjeant 
at Mace, then if the ſaid Serjeant ſhall teſtify Ore tenus, that. the 
Dekendant nihil habuit within the City, by which he may be um 
moned, and ik the Plaintiff will alledge Ore, tenuz, that either he, 
oꝛ any other Perſon, is indebted to the Defendant as Executoꝛ 02 
Adminiſtratoz, &c. that then the Defendant, in ſuch Plaint, may be 
attached by the laid Debt to appear and anſwer, 8c. at the nert 
Court; and it the Serjeant ſhall then teſtify. that the Defendant 
was attached, &c. by the Money either in the Plaintiff's Hands, 
oz in the Hands of any other Debtoz ; and if the lald Dekendant 
did not then appear, no? in thꝛee Courts following after the ſaid at⸗ 
tachment, then if the Plaintiff. either by himſelf, or by his Attor- 
ney, will ſwear that the Debt fo2 which he ſues is a Juſt and true 
Debt due to him, and detained by the Dekendant, that in ſuch Caſe 
the Plaintiff ſhall have Execution of the Debt la owing by him to 
the Defendant, finding Pledges to reſto2e it, if the De : ſhall be dil⸗ 
pꝛoved by the Defendant, within a Year nert enſuing ; and after 
Execution and Pledges found as afozcſato, the Plaintiff ſhall be 
diſcharged of the ſaid Debt againſt the Defendant, and likewiſe the 
Defendant ſhall be diſcharged thereof, ſo long as the Judgment re 
mains in Fozce, and that the Cuſtoms of London are confirmed by 
At of Parliament. 

Then the Defendant Winskell further ſets foxth, That John 


Fl 


24 F prope ba 


3 was committed to Elizabeth North his Wife, and now Plain- 
ti 


Then 


North was fndebted to him in 55 l. and died, and that Adminiſtra- | 


_— 3 5 
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1 
That-afterwards he levied a Plaint in the Counter againſt the 
ſaid Adminiſtratrir fo2 the 55 . (but did not ſay it wag due to him 
at that Time) that ſhe was ſummoned by a Serjeant at Mace to 

appear at the next Court, who retozned that. ſhe nihil habuic, Sc. 
and ſhe making Default in appearing, - Wioskell affirmed Ore\tents 

that he owed the ſaid John North * 531. and pꝛayed that the Admi⸗ But did 
niſſratrix. might be attached by that Money in his Hands, which waß not fay J- 
done accozdingly ; and che not appearing in four Courts afterwards, #4 Jari 
Winskell at the 5th Court pzayed Execution, fo2 the ſaid 53 1. ſo at- %%% 
tached in his Hands, and made Dath chat John North owed hin 
that Money, and that the Advuiniſtratrix detalned it kram him; and 
tiereupon he had Judgment to recover the laid 53 1. in Part ok the 

551. due to him krom John North, and found Plenges, c. then he 
avers that the 15 . koꝛ which he was nom ſued, is Parcel of the 5 51. 
50 e 45 e 4 * Wage ene the 

laintiff now declared was made to her fo2 Part of che 35 1. which 
the dad Wicket owed John North, * lecuring of 15 l dut 
to the ſaid Elizabeth, as Executrix of John North, ke. 
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"pou a Demurrex to this Plea, theſe: Exceptions' were taken to | q 
It. Jann BER gos BY 36 11030183897 enn 29 1 1 I 5] 
1. Jt doth not appear that there was any Debt due to Winskell co, Eli: 1 
hefoze the Attachment made, for he cannot fevy a Plaint for an Ori- 184. 15 


nal Debt before tis due, and by Conſequence cannot have a FPO — N 
reign Attachment to compel an Appearance to ſuch Plant. 353% 


— 


*: 2. Eis not alledgen that the Parties were witbin the Juriſdizton nel Ab I 
of the Court at the Time of: the.\Attachment-bzought; and theſe 554 57 & 4. ' 
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were held to be material Exceptions; but pet the Plaintiff had Judg- 
ment, becauſe the Cuſtom alledged in the Plea is very unreaſonable; 
viz, fo2 the Plaintiff in an inferiour Court to ſwear: either by Him: 
ſelf, or his Attorney, that tis a true Debt owing ta hin. 


< * 
£ 
— 


Belides the Cuſtom doth not extend to the Debt, fox which t 

Ition is now bzought; for it plainly appears to be upon a Bond en- 

tered into by Mintlell to Elizabeth North, after the Death of John 

North, and therefore it cannot be attachable in his Hands, as a Debt | 
due to John North tempore mortis; tis like the Caſe where an Execu- 1 Fin. 111. 
tor and another ſubmitted to an Award, and the Arbitrators award- 1 Lev. 306. 
ed the Defendant to pay 350. this Money is not attachable in his 

Hands by any Creditor of the Teſtator, tho' tis Aſſets in the Hands 

of the Executor, when tis recovered; and the Reaſon why tis not 
attachable is, becauſe it was not due to the Teſtator tempore avortss ; 


and the Cuſtom only extends to ſuch Debes 

Then as to the Averment, That the Bond was given to the Ad- 
miniſtratrix koꝛ Parcel of the Debt of 55 J. this muſt be very abſurd, 
becauſe the 551. was due from. John North to Winskell, and fo he 
muſt give a Bond fo2 Part of a Debt due to himſelf; and then to 
lay that it was to ſecure Part of the 53 J. due from him to the ſaid 


North, is contradiitozy to what he alledged befoze, - 
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Di upon Bony ot reer bought by Henry carpe 


A 


murrer to this Replication, p | | 
Feirſt, it was infifted fo2 the Plaintiff,” that the Matter of this Re 
plication was well pleaded, tho' the pꝛeciſe Certainty where the Jn: 
* $ Rep. 135. teſtate had bona notabilia was not ſet fozth accowing to Sir 3 — 
Needbam's Caſe, for there the Action was brought by Husband and 
Wife Adminiſtratrix, ſetting forth, That Adminiſtration was grant- 
ed to her by the Biſhop of Rocheſter. 2500 - 
Ide Defendant pleads,” That Adminiſtration was committed to her 
by the Deati and Chapter of Canterbury ſede vacante, for that the In- 
teſtate at the Time of her Death had bona notabilia in diverſss Dio. 
ceſibus Provincie Cantuar. | NIE 
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cauſe the Defendant had not ſet orth any Certainty where the In- 
aer 3, 40d. therefore it ſnall be tatzen chat Adminiſtration was grant- 
ed whers the Inteſtate had not 
Note. tq that Caſe of, Jaſtice Croke's; Hand- writing, he gives this 
Reaſon for it, viz. becauſe every Plea ſhall be taken in the ſtricteſt 
enk againſt che ede: 30 : nd GS eee e 
The Precedents cited in my Lord Cole's and: Res Ent 
1 5 1 was granted hy the Archbiſnop, becauſe the 


lateſtate had driver; 
urther Certainty, Which is not al 


teſtate had a unt abilia. but only ii divert Dioceſſbus Provinciæ Can- oh; 


LE 28. Raft. 
2 hon in * aiverſis Deocefrons „without ſbewing any 4 


together ſo certain as the Prece- 16. 


dest in the principal Caſe ; for there tis ſaid that tie Inteſtate had * 49. Tit, 


xecutor 


vis. at Weſtminſter in the County of Mzddleſex, and Dioceſs of Lob- “ 


don, 758 and at Sr. Edmond's- Bury within the Dioceſs of Nor- 
en to tw il n mes 67 Br refs little uch 

15 e Precedent in Raſtall, Tit. Executors, 1. is miſtaken; for there 
he Adminiſtration was granted by a Commiſſary, &. ous pert inuil, 
e. eo nua the inteſtate nanmulla habuzt hana notabilia at B. within 
ſuch an A oy 6 HSE 193% Aout & b 107 moin, 233 1 1 
of That dhe fad Batter alledged in this Replication, tho' it was 
on a Relation of Fai; yet it was ſuffictent to ſet aide n Judgment 
upon a Fozxigy Attachment, without-bzinging a Melt or Erroz. 


. To prove this the Vear-BOOK¹ 21 Ed. 4. was cited; but the Lear is 2 
miſtaken, nit ſhould: be 22 Ed. 4. where th Caſt is, J. In Debt. the 30. 


Defendant pleaded the Cuſtom of London, &c. and à judgment 
upon Foreigu Attachment, &. The Plaintiff replied that there was 
no lugh. Cuſtom whereupon iche Recorder of London tertificd: the 
Cullors Qre tarur z and moreover, that after Judgment and Execy- 
tzon for the Money attached, the Defendant: ſhall be diſcharged from 
his, fixſt | dg. RuY 1% 10e inh. li r 
he 2 _ demanded Judgment, becauſe the Cuſtom certified 
5 ik ders, N ot lie ſet forth in the Plea, for 
$\ Thad a Judgment upon à Foreign Attachment ſhall bind't 
but thg Enſtom certified was, That 4 J 
Money, akcached hall ben Diſchutge, which-implies,: that the Jadg- 
NR HRE — 88 UA ESE SSC e 167 nt 
hut chen a gestion dig} ariſe, . V er a Plea, ' denying the 
Cuſtom, ſhould be allowed to Ride there was a "714 Ln 
1 8 obtained! upon che: Cuſtom it ſelfꝰ Or & hetber the Patty 
qulg not bring a MWrit of Rrrer to avoid that Judgment? 
I a: of; the Judges, 213] bel and He. thus diſtinguiſhed 7 
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agent ame Hxecufiom for the 


Where a dudgment ia giventtfas any! Matter at Commdd Law, if tis 


erroneous, it: muſt; belreyerſęd by. Writ of Error, and nat fer alidde 
by 3.Plea;; bu where a Judgment is glue tHlhom ls Cuftom, it u 
beg voided by 8 Bea deny iag the! Cuftam g is that Cafes 
Tig tra, there, pere two t Judges. 10 Caterby aha Tom ſevd, 


of. 2 Sontra pinion bug my. Lord Brock im abridging that Caſe Bro Tir. Bar 
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* Cre. Elisa. In * Cro. lia, the Caſe was, f. A'Foteign Attachment was plead- 
N fi LT! Kai dd lr 


4 
3 : 


398. ,,, ed 10 an Action of Debt, S n eee l e 
351. idem. The Plaintiff replied," That he was not indebted to the Defendatt 
| in any Sum by which he might be attached, Sr. And this was held 
a good Replication, becauſe dis a Matter e he was in- 
- debted or not for if he was not indebted,. then he could nor be it. 
tached-. i n Wo ech hk Tread IH won Kander IP 
But admitting the Replication to be ill, the Plea in Var is fo 
' + > Itkewiſe; berauſethe'Cuſfom'is not fivifily purſued... to N 
. fl. Tisalledgey to be chat the Plaintiff Mart have Execution 
the Debt atrached. he finding Pledges to reffoze it,-if the Deken⸗ 
diaant dilpꝛove the Debt wichin u Pear und a Dar. 
Lak. 208. Moto the Dekendant hach not purſued this Part of the Cuſtom, 
+> fore hath not let forth any ſuch Conditional Judgment given by the 
Court; and ſo is 1 Brow 1 8 Oaihh0 


60. Dyer 146. 9 1 KRgI w „N 
le that reads this Pretedent, (as tis called) and this Objectjon, 
muſt neceſſarily think that the Serjeant, (tho he was of Counſel for 
tbe Plaintiff) never read this Plea ; for if the Judgment in this 

iin LA fi) 


. 


Caſe is not conditional, I know hot!\whattis, 7 OE L 
Delf. Ado udjalicato fuit by the Court, that the Plaintiff m_ 
have Execution for the 1101. &c. duos Plegios (ia und) for adt 
za ballen Curja'Stveware to ſecure the Money, , the Debt be diffro- 

vrd by the Defendant within a Vear and # Day: 70 flat 1 6 te 
* Dyer 247. _ Toft's Caſelin ! pen is nothing to chis Pürpoſe : ff. "Toft Wiel 

44 £0 Foxcroft root, Wilkinſo# owed T oft 12 J. 97. * 2038 dus S0 | { I | 
aft died inteſtate; and the Ordinary Franted Adtniniſteaticn to 
gl bo 1 bas 1 eee 901 bybesl9 3A8LO9!> - 
„ Afterwards Foxcroft ſued the Ordinary for this 106 l in the 'She- 
rif's'Court in London; and upon a SuHπõονν,jghranted, and à Retorn 
of nibil habuir, & c. the 12 J. was attaehed in the Harids of Millin- 
fon, and recovered and' paid-to Foxeroft JEL JESLE Conor: 301) OL oh 
Then Marſbal!, the Adminiſtrator of Toft ſued Wilkiofd inc 
Common Pleas for this 12. 97. Who pleaded" the Ip all Matter 
above-rtientioned in Bar; and /upon®Demurrer,” Mar "the Plain 
tiff had judgment, becauſe: Foxcroft ought not to have" filed 'the Or dtit- 
ry. after he had committed; Adminiſtration ta*Marſhall ; for in ſuch Ciſe 
89 Action lies ar Common La. Sicher Stain the Ordinary or for 
him, for any Debt due to the Inteſtate; but the Aon is given by 
+w.1l. the Statute of W. II. whieh being imad within the Time of Me: 
cap. 19. „catmot make a Cuſtom. 00 0) bo ad blues n 
* Ele. be Caſe of ** Hafi and Barbe As Nele to this Purpeſe: Fl? 

To 


69 1. was an Action of Debt in the CommotiPleas upon . Bin Pena 
131 137. 4% The Defendant pleaded Foreign Atelchrpent in L- 
dos by one Moulton of 13 H in bis Fluide, WHR Attachment as 

made after the Retorn of te Grigidab l bur 1befoft his Appeaxrunte 

in the C. P. and before he had av Notice of & Suit ther; and upon 
Demurrer this was held no-Plea;” betadſe ir didnt © ar that the 
; 13 L. attaclied- was Part of the Debt of h, rg S due to the 


\ 


Pfaintiff, bat: the chief Reufoti was,.beennfe:the Artat etit was made 


1 vs. the Action in che Common Plehs g ubien agb ve toe 
Jone. « of © | 


q | 
\ — DOOM ona v0” WOE WEE — —ä— —-— —— tr wer ate, rs 19s 16 


Foreign Attachment. 
| $o that neither of theſe Caſes concern any Variance between a 
; Cuſtom pleaded, and the 338 given upon that Cuſtom; and 

there is not one Word throughout both, tending to the principal 
Caſe, but the Word (Attachment) and therefore any Caſe where 
that Word is to be found, might have been as well cited, and as 
much to the Purpoſe as thoſe are F rhe 

2. The Cuſtom is alledged fo: the Platutik to have Execution 
of the Debt in the ©2iginal Bill mentioned; giving Pledges to 
reſtoxe the Money attached; and fo2 which Execution was had, if 
the Debt ſhould be diſpzoved, &c. and he pleads, That [ledges 
were.given to reſtoze the. Money attached, &c. when it ſhould be 
the Money in the original Action contained. 

| think this Objection is too nice, for the Plaintiff ſets forth an 
original Bill of Debt for 200 J. and that the Defendant -ibil habuit 
by which he could be ſummoned; then the-Plaintiff acknowledged 
that he owed the Defendant 110 J. and prayed that he might be #4 
attached per eaſdem Centum & decem libras, which was done, and Pro- 4 LE 
ceſs againſt him for the Remainder of the 200 l. ſuperins ſpecificat', | 1 N 


- 
k— 


a bk. AMS Gr i. . S e ann 


ma 
— 


* 
A ) 
3 


which muſt be in the original Bill ; that he had Judgment and Exe- = 
cut de pred”: Contain &. decem libris, and chat he put in Plèdges ta 1 
reſtore ea ſdem Centum G. decem librat promt ſaperius attach. fuer Now | 5 1 
viatrro l. can this, it eis not Part of the 200 l. ſuperjys ſpecificat, - 
in tlie ofiginat Action? It would be a wild Imagination;*to fancy it iN 15 
to be any other than Part: of the Debt in the original Bililil. =o 
16:4Thr'Cuſton: as altedgred;: muſt! be conſtrued ta extend to an 1 
Mon bꝛought in the Right ok the Plaintiſf himtelf; but this! adion 1 


is cammenced in the Papoꝛs Court, byhim as Adnmniſtratoz, whtchi i 


isinMe-Right'ofadather:/? 5} 03 17 28. 09900 0). pris Gun 2 20cr 
4. There is a Dilcontinuante, foz one ok the ' Courts was held Wh 
22 Main and no Day was given to the-Defertdant to the nert 12 
Court, which was held on the 23d Day of: May ee 1 
Buttno ungment was given in this Cale, fox the Defenvant 1 
perceiving his Bar was ul, pad: the Maney. ns 1 
Andi f a, ddd; of att, the; Serjeant hath A Not fortigu to . 
the Cafe reportłd ʒ and tis Aha the Regamer ot London: moped - 
let un Jumpar lante to an ation ou the Cale, upom a Pionute, until 88 
the nett Cerm, mau be n to ptend adfezeign Attachment ta + 
ty but it Was: dend; fn it may be given fm; Evidenceiupoun-the! : 
general Jfſue ; and this the Court held to be the conſtant Pꝛactice uy ' 
Ent)? tüm 101992} gd Niese Jo me in 30} 331 ' uk 
Bad ito ſerms the d BOOk tells us, -Fbat Serfjeant| Hemmit was wi: 1 
Opinomt That i ought to be pleaded Spetiallxia an tion of Deb ' 
upon ur Bond's 40d it, SN berfor this Beaſan; that the; Sexjeanty i, 
hath; made Nota upotv this Matic q nat thayhis;Rexder:imight ob- 1 
ſerye gry Thing extraordinatyvim ute Sutiſthat his) Brother Selz =. 
haul oppoſe his Gpinion hs Authority? of a! whole:Courr.. 11-51 WY 
ds 28 nb Ulso ibormtoted of inne meme Fixuf ganz ang 4 1 's 
5 D auniferm e69%0me HE 84659 2! | i f 
mag! zn ene NIN 0314 d 03 22922712) Inquiſition. 1 
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tho made Elizabeth his Mie Executrix, and died. 
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. Uertue- of an Inquidition taken upon an Jnds 
ment of Treaſon againſt Sir Roger Strickland, 
8 and an Dutlawzy thereon, the Ming ſeized the 
Lands; which were found by the laid Inquiſition 
to be infra manerimg villam ſive paroch de Catterick: | - 


A. ; 1 \\ AR 


- Which being returned inta the Exchequer, the Defendant fleads, 


That betoꝛe the Treaton committed, Sir Stafford Brathwaite was 
ſeized ol the latd Lanus in Fee, intet alia parcel!” manenii de Catte- 
rick; and being ſo ſetzed, he demiſed the ſame to — 100 Pears, 
999er 
That Sir Stafford Brathwaite,/by[Leaſe: and Releaſe, conveyed 
the Keverſion to Mary Brathwaite: | © 57 Num ier 
That the ſaiy Eſtate and Term of Pears /afterwards:came to 
Barbara Strickland, who married Sir Marmaduke Dalton. 5 
That che lald Pusband and ile were poſſeſſpb thereof in jr 
uxoiis,/ andi that they:gfigned the Term to 2 | 
That Mary Brathiwiite-dewſed the Reverſion to Sit Roger Strick- 
land, and the Peirs ołihis Boyyz:aw'foz Defauttiof ſuch Iiue, to 
Robert Striektend koz Lite and lo sto pis firff Dow in"Tail male, 


” * 


107 50.0 03 015d 1100 303 £1073 ans 2 2 

That the ſaid Term of Pears, by ſeveral meſne alligmnekts, 
came to ohe-Naddiſong-tohb died ; and that on the tutto Feb 160%, 
admintſtratton of his Hvvps was committed tu the Dekendant Hun 
gerfottbꝭ and ſd he becũmꝭ intitlen tothe eſinue ot the Cerm, and 


enjoy the'-Kbſivne or Terme us it ono fuchInquifition had been 


taken; and ant the Term an the lain quauiũittan bad been tuns 
and ſpecified juxta formam Statuti in hujulmodi caſu edit', &c. and 


ſo pꝛaps an amoveas manus, &c. - 
Apen n to this Plea, theſe Exceptions were taken; 


2 4s 1. Jt 


a thusd f. Und petit ,udiciaq; and that he may 


* 
* 
1 - 7 , — I N % 
ae Ae „ 8 2 — 4 w- * 1 6s 3383 — —. 22 8 7 0 83 2 
Ld * 
- ” 8 
Inqunitio | | 
* 


. © . 
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the Piea are the lame, becauſe tis found dy the Jriquiſition!” Tha! 
Sir Roger Strickland was ſeized! in Fee of Lands Hifra marierith 

villam five parochiam, &. and in the Pleu the Oetendant derſües 
a Title under a Leaſe of Lands Partell manerü de Catterick, tyhtc 

is narrower than the Mos in the Inquiſttion; and tis pzobable 

that ſome of the Lands therein mentioned, might ettend beyond the 
Yano? ; and therefoze the Defendant ought to have pleaded, That 
the Leaſe was made to''Jefts" de eiſdem dent is cuch *pertin” parcelt 
manerii de Catterick per nomen of the Lands in the Leaſe; under 
which the Detendant Hungerford claimed, and aber, That the 


1. It doth not appear that the Lands in the Juthinlitton "Thi | 


| 3 
Lands in the Juquiſition and thoſe in the Leaſe are the ſame. 
Co which it was anſwered! that the Plea is. That the Deten. 
dant is Tenant of the Lands infra manerium Domini villarum five 
paroch' de Catterick, Parcel of the Pꝛemiſſes in the Inquiſition, ant 
demands: Oyer ot it; and then pleads, Chat befoze the Pęerlon wh 
committed the Treaſon had any Thing in thole Lands, Sit Staf- 
ford. Brathwaite was ſeizen in Fee. &e: inter alla Parcel of the ſaid 
Yano? of Catterick, and ſo demtted it to Jeffz in Catterick aforeſaid; 
Parcel of the ſaid Manoz of Catterick ; which is a ſuficient aver?⸗ 
ment that the Lands are in Catterick, and alſo. Parcel of that Ma- 
no2 ; and it ſhall not be intended that the Uill, Pariſh oz Yanoz, ate 
of greater Extent than one another. 

But admitting tis ſo, pet the -Leſſo2 Having demiſed ten'ta prædꝰ 
in Catterick, theſe TUows extend either to the Uill, Pariſh 02 Manoꝛ 
of Catterick. . N ae £991 nne | 13 1 TTh; 

To prove this there was a Cafe eĩted out of Croke Eliza. which was Go £1ic 

thus: V It was an Eje&ment upon à Leaſe ſuppoſed to be made 538. 
apud Denham, of Lands in the Pariſb of Denham pred” © the Venire a- 
dias was de vicineto de Denbam, and it was objected, That it ought to 
be de vic ineto de parbehia de Denham where the Land was; but it was 
held, That the Pariſh and Vill ſhall be intended the ſame; becauſe Hul. 6. 
of the Words dle parochia de Denham, © ' 185 „ 
Then it was odjecked. That Brathwaite demiled to Jeffs the a- 
fozeſatd Tenements inter alia, which Wtozds made the Pleading 
very incertain; and therefo2e he ſhould have alledged that the Lands 
were leaſed to Jeffs per nomen of ſuch Lands, naming them in 
particular; "V1.3 57,5 gn 52 4 | 


But it was anſtbered, That tis not neceſſary it ſhould be ſo plead- 
ed: And ſo it hath been adjudged, as for Inſtance: In Replevin pj x 
the Defendant avowed for. Rent, and pleaded, That a Fine was le- 92 73. * 
vied inter alia of the Rent and upon Demurrer Serjeant Davenport 

objefted, That it ſhould be per nowen of the Rent, G but my Lord 

Chief Juſtice: Coke held it was well enoughs e GE 
The Way of Pleading pe amen is of no Manner of Uſe ; for it 1 . Rep. 
never mends a Plea which is bad in the Beginning, but it often 422, 
makes a Declaration ill: As for example, if a Man ſhould plead 3% 5% 
Grant of forty: Acres per nomen of twenty Acres more or leſs ; theſe Ta. 166. 
Words cannot poſſibly extend to fo many as forty Acres. dem. 
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But dinitting this Panntt af Plending to be good, viz. That 
he demiſed dicta præmiſſa inter alia, pet there ought-to be an erp2ecs 


h 


Averment, That the Lands are the- lame which were deviſed, dee. 
'©i8.pzobable. uch.Pleading might.not be good, where there is not 


a lufficient. Certaity befoze, to which-thoſe: Wozds dicta præmiſſa 

might reker ; but thaͤt is nat this Caſe, becauſe tis averred in the 

a Reg 3 therein mentioned, and thoſe in the Inqullitian ; 

e the ehe OH ab | | 

- | Belides, tis the uſual Courſe to plead inter alla, where-the Con. 1 

vepance to be. ſet kozth, contains moze in it than what relates to 

the ſubjeit Matter of the Plea: 'Tig a ſoꝛt of Pleading which is com. F 

mended by my Lon Coke himſelf, becauſe tis to avoid Pyolirity, L 

$14.» An Information was 7 inſt the Defendant for a Forgery, 0 

ſetting forth, That he had forged a Leaſe of ſeveral Parcels of Land, 

aming them; whereof. a Ground called Long Meare was one: The b 
Leaſe being produced, Long Meare was not contained in it; the De- il 
endant was acquitted, becauſe by this Defe&, it was held not to 0; 
be the ſame — 7 and that it had been better to have made the lu- ou 
formation general, that is, to alledge that the Forgery bad been 1 
made of one Pareel of Land, of which the Proſecutor had been cer- 1 

tain, and then he might have added inter alia, and this would have 1 
Wagen TD $03 2593 0300373010 agen alt 31.0! * 
2. The Plea is, That Barbara Strickland wag poſſ ſſed of this ne 
Leaſe, and that ſhe marricd Marmaduke Dalton, by: Reaſon where⸗ C 
of they were-pofſefſed 1n;jure:vxoris, which was not fo, becauſe by 7 
the Inter⸗ marriage, the Term was veſted in the Þusband. 5 5 
Co Lit geo But it was anſwered; -That:-Chattels real are not abſolutely given be 
n 351. a. to the Pusband by Marriage, but only conditionally, that rs, if T 
Hob. 3- he ſurvives and ſo is the Cafe in Hob. ſſ. A Feme-Sole poſſeſſed of 1 
a Term for :Years married, then the Husband and Wife mortgaged 1 
the Term; the, Wife died, the- Husband paid the Money and mar- it 
- -ried again, and made his Wife Executrix, and died; the Defendant 1 
took out Adminiſtration to the firſt Wife, but it was adjudged a- 10 | 
ainſt him ; for though the Husband was poſſeſſed in the Right of 4 
is Wife whilſt ſhe lived; yet by the Intermarriage he had power to Pl 


Fi. Com. Ik there is a Leaſe made to pusband and (life, and the ſurvives 


alien, and therefore he ſhall enjoy it, if he ſurvive, againſt the Ad- 
miniſtratoy of the dead Wife. I wn NS ann 


and marries again, and in Declaringiupon this Leaſe: tis ſet fo2th, 


191. 
Tha the usdand and Mufe were poſſefſed, and not that he was poſlcl- 
led in jure uxôris, it was objeded, That the Plaintiff ought to ſet Ce 

©  fozth, That he was: poſſeffed in her Right, decauſe the Term re- tw 
maine in ber natwithünnding the Coverture: amp one who reads hag: 
this Caſe in the Commentsics,, may eaſily pertetve that the Court far 
bleed this to be a material -Objettion,- though they titled that Declt- no 
"> pſjeged that the Vusband was poſſeſſed, &e./ in her Right, pet it 3 
mud be 10 intended, becauſe the Deciaratſon: ts':foxth, That aft 

the 


*.:thep were marrten, 8 they were poſſeſed a La that it appeat · 
5 e 


ing how he came to 
We”  » 


polſefled, that was held ſufficient. 


3. The 


) 


Ing en 


3 The Defendant had no Title betoꝛe Adminiſtration was grant- 
f3 o him, which was in Feb. 1697. und the'Treaſott was cominit- 
ted befoze. that Time ; and no Man ſhall be ſuffered to intexplead 
with the King, who had nat a Title when that te the Kt Ac 


crued, = 

To which it was anſwered, That the Teem was in being vefare 
the Reverſion was deviſed to Sir: Roger Strickland; and afterwatvs 
tou in Conſideration of Law: And though there was a 5'tine when 
it could not atually dect in any Perſon defoze Adminiſtration grant- 
ed, yet when the Defendant admintſtted to Maddiſon, he had then 
a Title. E it by relation, to the very Death of Maddiſon, who 
was the lat Afignee, aud he died 1 Septemb 4 Jac. 2. which. was 
befoze the Treaſon committed... 

No Man can deny, but that the Defendant would certainly have 
been entitled to this Term, if this Inquisition had not been kound; 
and though Tenant fo2 Pears could not have any monſtrans de droit, 
02 any other Remedy at Law, by Realonofthe Beanneſs of bis Eſtate, 
to recover the Lands, if once the King got intg Poſſeſſion by Uer- 

tue of an Inquiũtion; yet that B:Cchief is now remedied by the 
Statute. 2 Ed. 6. by which tis Enaded. fl. That if the Title of 2 Ed. 6. £8. 
the, Leſſee is not found in the Inquiſition, yet he ſhall enjoy the 

Term in ſuch Manner as he might have done 1 in Caſe there bad been 

no Office found. 

But how ſhall he ſave the Term? Not by traverſing that the 
Criminal was ſetzed in Fee, fo2 let the Inheritance be where it will, 
tis not material to the Leflee z nay, a Traverſe-of the Fee might 
be an Injurp to the King's Title, if it be found again him. 

Now. befoze this Statute, a Termoꝛ could not have any ſuch 
Traverſe, and tis not giben by the Statute it ſelf ; ſo he the 
Leſſee hath nothing to do but to ſupply the Defeit of the Jhiquiſition, 
if his Title as well as the King's is not found in it; and this he 

muſt do by chewing his Leale, and not by diſputing the Inheritance 

J. Then it was objefted,' That a Judgment could not be rived 

accopping to the Prayer of the Defendant in the Concluſion of his 


"The auſwer was, That the Statute doth not pꝛelcribe any Fom E 
of the. Judgment and therefoze tis moze natural to conclude the 
Plea in the very Wows of the Statute, as this is; and if the 
Pꝛecedents are otherwiſe, they paſs ſub - ſlentio, and are not lo 
agreeable to the Statute as this is. 
So this Plea was adjudged good: And the Judginent in this 
Caſe was- afirm'd upon a Arit of Etroz, by the Opinions of the 
Chief Juftices Holt and Treby. 758 
he Ser jeant tells us e abundanti, that this Inquificion was void 
hs Many. Incertaigties in it; but was ſo cautious as to mention 
none, only in general he refers his Reader to find them ns amongſt 
the Caſes following. 
Ibe firſt is the Earl of care Cale, ff. 1 an laquifition Late 3p: 
after à diem clauſ extremunt, it was fouiid that King Ed. 5: gran 
* of 5 — in Craven, to the Lord Clifford, and the 1 id 
g D 
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Objectioſ, it might be good in the Caſe of a common Perſon, but 


tain, that neither the County, or the Town of 


LY. 43. * " beds 
13 C. idem. daobus Meſſnagiis ſive Tenementis in M. and of forty Acres of Meadow 


Lane 91. 


2 Leon. 147 


Iheſe are all the Cafes which I ſuppoſe were cited by the Serjeant 


of his Body ; and the Neverſion being in the King they found that 
da $3 en 


H. 6. granted it by ſaftient Conuęepancs to a notiert: 

Duoaderidge, the King's Serjeant, objected in the. Court of Wards 

That the Inquiſition was void 'for Hucertainty, becauſe neither the 
Quality of the Conveyance was found, nor the Time or Place, when 


* 
. 


or where it was made 3 the Court held, That notwithſtatiding this 


doubted whether it was ſo in the Caſe of the King; for it would be 
very miſchievous tliat the King ſhould be dibeſted of an Inheritance 
by ſuch an incertain Office, becauſe it cànnot be traverſed. 
Upon the like Inquiſition it was found, That one Golſey,! at the 
Day of his Death, was ſeized in Fee of a Meſſuage, Mill and four 
Acres of Meadow, Gr. ſcituate in bel prope- Dorcheſter; and this 
was held void for the Incertainty, and could not be ſupplied by x 
_ Melins inquirend”, becaule thoſe Words ia vel prope are ſo Ne ie 
-Doroheſter, can be in- 
tended, out of which the Viſne might eome, if it could be tra. 
verſed; for how can it be near Dorcheſter, and not in the Town or 
i Bu 19007 06 3607 30G ON IONE 1G. 00 
So in Barber's Caſe, it was found that he died ſeized in Fee de & i 


in the Tenure of R. Creſpell, but did not fay in what Pariſh, Town, 
or County; for which, and alſo becauſe it was of two Meſſuages fee 
Tenementis; that Office was held void for the Iricertainty, the Word 
Tenementum being Nomen Collectivum, and very incertain. ' 
ln Lam gr. Iſabel Gbodcheay's Caſe was cited; but I ſuppoſe he 
means abel Forteſcuè s Caſe, where the Jury found "that ſhe: had no 
Lands but thoſe mentioned in a Schedule to the Inquiſition annexed; 
and there are ſeveral Lands therein mentioned, but they do not find 
that ſhe died;ſeized of them; and this was held void. 72418. 
In the ſame Book, fo. 100, it was found by Inquiſition, That Sir 
Thomas Greſham was feized of divers Meſſuages in London; and upon 
Demurrer it was held void ; for the Word divers is ſo general, that 
4tcoald/notde'anfwents;itet 5 HE e e ae. 
In 2 Leon. 141. Raſhton's Caſe, but both the Name and Page are 
miſtaken ; for tis Rxſtton's Cale, fol. 147. / It Was found by In- 
quiſition, that Nuſpton was poſſeſſed of a Term quorundlam 'Annoram; 
and this being mcertain, was held void ; forthe Term it ſelf ſhould 
Der $77 UII SEITININ S1H D207, 
In Moor 723. it was found, that Edward Earl of Rutland was ſei- 
ꝛzed in Fee of and in the Reverſion ie Remainder of the Manor of 
Eclering; and this was held void, becauſe it was ſo incertain that no 
Man could tell which to traverſe, either the Reverfion or Remainder. 


. 
4 
: 


* 


himſelf, who was of Counſel for the DPefendant; and I wonder he 

did not cite as many mote,” which he might have eaſily done, and as 

little to the Purpoſe; for there is no Queſtion to be made, but an In- 
quiſition may be void for Incertainty; but he ſhould have told us 
where this Inquiſition was incertain, and how theſe Caſes are 92 

n nods r -?.cable 

4 


— Soo — — . 


able to it; "For tis not foulid that Sir Ree rent was ſeized 
Meſſuagiis 2 Tenementit, or that he was leized of diver 1 Ms, 
or bat che were in vel pripe ſuch a Place but it was de Meſſua 
jaren infra manerium Dominicum Villam five ; 3 4 
which Words comprehend the ſame uk z and the one ſhall 185 
be ſuppoſed to extEnd farther thaũ the othb? 
But er all, the Court was of Opinion, That there is tio ſuch Ni- 
bety required in an Inquiſition, as in Pleading z for that is only to iti 
_—_ the Court, how, and in what Manner Proceſs ſhall. iſſue for 


ow” ng; for his Title accrews by the Attainder, and not by the In- 
quiſitio 


» , 2 9 % p a * — —— 
* } 4 4 ry * II 7 =" e 7 = 9 * 1 9 91 P, ud 9 2 ? 28 p 1 8 0 . 7 * — ” . % } [ 
13 Jy & i 4 234 ii 21114 * 0 4» a5 0 wed 4 ; #4 & 4 © ST. «5 «4 
* : * 7 pa ” E 
L ; 33 14 #13 * # . 74 E I 1 * . (6: - ' +8 & — 4 
, a \ ” F ” * I : BY . .. 
i S497 116 * arts vr © ”' T7 | 7 = poo „„ | 
4 $2403, Je. , - „%%. sn we ; 
* . . * | a 
45 k 0 © it} r VÞ «6 = +4 #& $i? 
| "Iz, 7 £ * 4 1 404 $< 4 - - I 
* * 1 2 » * > 
. 27 ” 474 oy f + a is / 11 L 4 
5 any e 0.73%! 1 1 70 
» » % ©, +8 £ "= #, * 1 — 4 # , 
s + : # 4 * wu? $* * 424 
= „ % * 
* , r x 4 . I» t 7 " SY 
4 F Ta. o - 
* * 
4 F 3 P E © wh 4 m7 4 4 2 
4 3+ 44 * * 9 4 * — — -# © 4 


444 * 7 7 > 8 »j| R # « _ * 8 © 1 4 W o% 127 22 1 ”" 
I : | *. þ 1 a . ö 19 4 w ® 
$2341s 2525/49 cis Ji? 2 2 N ee ere 


; LI 


* 
- + % * —5 — : * ö 
4 1 5 + , i * - W 
o * => 
* - . Cr * 
? P * 
39 * 
© ty, oh 
- 4 4 8 
= * * 
—— A 
! 
« * . 14 
* 
4 17 . * 
19 * 
% 
» «4 
- 
* 
„ - 
* »* 
# * 
# 
a 
9 } 
T 
# 
* 
*% 
— « 
a © eo was =, - 4 * 5 bt . . 060 5 e & - v0 — — 
uma —_— 2 m—_ * — "APY _ 2 2 — = — i _ : — 
= 
| 
» 
* 
F 
re 
- 
* 


3 
— — — 
— * © « l 


= 


9 
F | 4 4 - _ 3 l 
. i SS 
— ! 2 
* —— 


en — 


— 


- — . 
— k — 3 


4 S 3 
NAY ——_— = wy ) » _ >. = 


2 AEM.” 
Ls 


4 3 Low as 3, . — — 
= Sl Fab —- 


— __— 


, . ad 


* 
8 


8 j 
— [ 1 14 
0 10 | 


— ane ad 

——— : 
— 
FIT 


6 
* — 
SS — — 
IF 
— 
5 r a” - 
EIS I» 
— _—__—_——— 
_ 


hs 


4 » 
„„ A I erty ono 
Ca 
* — —— — 
Py. MAR a» 7 
— 


e 
„ 
- FS N 
a = r 
8 
2 3 — 


Wr 8 — 
= 1 LS. —— 2 * 
— — AC. : 
— # 

+ $ - CAS ö 
r 

4 Y ” — * 23 Nw . — 

* - 8 ws if 


4 
— ax 


. ä io 
2 
— +. a — 


I 


i: 


Noi pal 


2 4 Pr — 2 — 


* . ** —— —— 


* i Vent. 
331. 


"= 52 Nie eg ow UN N 172 18th bi 21 5077 ah 10? 2 12 vide 

ges 4 * 0 bexist gw 971 36th 10 rams) 50 \ 95 SA 
\ 4 

Ag Hi IA $ 287 11 30d; 998141 1. aul dg % NNW - 3x _ 


1 
ls £ FO 0 N N TIN 1 A 1 nd JUDUVA *! W urn. . 
4 be 1 vn 1) of 


4 1 of ei ett: 14 noi to &&w 11000 2103 le 1 100 


n 2 4 1⁰ 21 $811 10t gnib ssl“ ui 25 e 1B Ui 5 up n 


Tl rer * 1 Q. ” £ e 


col rp yd 101 bets bfi: of yd ewoinne t eic 14 nil or 
monies 


cello2 o2 Surrogate of the Biſhop of Cheſter, to ſwear 
a Churchwarden duly elected to that Dffice, accowing to 
Cuſtom ; then there is the Foꝛm of the CUrit it ſelf, and 

the Retozn, that the Perſon complaining was not duly elefed. 
And thereupon an Acklon is bzought againſt the Chancelloz, ſetting 
koꝛth, That the Plaintiff was duly choſen, and that the Defendant 


ſſ. 12 was a Suggeſtion fo2 a Mandamus to the Chan 


_ refuſed to ſwear him; that the Plaintiff moved fo2 a Mandamus, and 


had it granted to ſwear then he alledges that he offered him⸗ 
ſelf to be won, and that the Chancelloz refuſed, and made a kalle 
Retozn of the Mandamus, viz. That the Plaintiff was not duly 


elefed, quorum prætextu he was depzived of his Office, &c. 
The Serjeant tells us, this Declaration was drawn by the two Lord 


Chief Juſtices Holt and Pollexfen, and ſo paſſes from this to the Re- 
torn of another Mandamus ; which was heats by one * Parker, to 
reſtoꝛe him to an Attomey's Place in the Court of Exchequer of the 
County Palatine of Cheſter. 

The Reton was, That at a Court held there befoze the Deputy, 
&c. he commanded Parker to be t, who refuſed, and told the 
Stetdard "not care a Straw f hat he could do; and fo? this 
he ſuſpended him from his Pꝛadice in that Court: And this was 
held a good Retozn. 
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ei 1i er Nc) MW | Waxchel. being ſeized in F . deviſed the > 
e e e © Tenements to his Aike fop Lite; and after, her | 
i} aj 134 ale, to bis Son Tho. Wirbel and bis 1 

9 E deer. ae ul 
owns, the Son would die without Ae, then hevevilen 9 

Ent 3 to 5 bis own Daughters, viz. to Margar wy 1 

0 n 8 45 Hicks, and was the now-Plaintiff, dnn ö Elizabet 15 
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their, beirs, and ta the Þeirs of the Survivoz. 
Kee died, that Thomas the Son died without Iſſue, 
a was. alſo dead without Aye, that Elizabeth married 
__ Thomas Fi Thomas WitchelIl. 


Fo t the if fad Thomas Witcheil and Elizabeth his Nite, together 
with, the Widow of, the Teſtatoz,, levied a Fine of one Yoiety to 
the Ale of the ſaid Widow, fo2 Life, and after her Dec eaſe, to the 
Ale of the bald Thomas Witchell fo; Life ; then ta Erultes to ſup⸗ 
pozt contingent, Remainders, cc. 

-That the Widow ak the/Tefatoz died, aud thereupon the Plain- 
tiff. Mary Hicks entered upan aue Moiety, and was, ſeized t 

in Fee, and the (aid Thomas Wätchell, by Gertue gf the ſaid Fine, 
was ſetzed of the other Moiety for Life; & ſic ſhe and the Defendant 
Thomas Witchell do holp the Pꝛemiſſeg in Panner as afozeſaid, 
iyſinul & pro indiviſo, wherxeupon the lam Plaintt  pzaveth, Rar 
2artition map be made, and that they may . in ſever 

Es ;Denugrer ta this Declaration, the Duettion was, cube. 
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e,QUrit.might he Heneral as this was, az whether. it ought 
Spe dial ? And the Court were al of Opimon, chat this rk 
as. pod, being Heneral. 0 [ Nadz, 16dT; boi.“ 
eg lich is repopted in this. Caſe, a pg. ts, (a mavy vther 
Caſes cf Bok very <A las wy and we are referred to ver Rooks to 
find out the Meaning as well as we can ; from which I ſha] 1 Tha 
iT 4 . at 
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31 H.8. c.1. 


ff. That jointTehants, or Tenants in Common of an Inberitance 
could not be compelled by the Common. Law to make Partition. 
This Inconveniency was remedied by the Statute 31 H. 8. 
which tis enacted, That they ſhall be compgll 


Partition. gn ap Þ 

But this Statute eldliing Ai holde v o had Inheritances in 
Lands, and not to ſuch where one had an Eſtate for Life, and the 
other the kee. f mple in the ſame Lands; therefore by another Statute 
made in the * very next Year ; it was provided, That where there 
is a joint-Tenant for Life or Years wit ther Perſon, who hath 
the Inheritance, they ſhall be compelled to make Partition by Writ 
out of Chancery p his or their Caſe ; which Writ is directed to the 
Sheriff, and the uſual Form is: % Si A. fecerit te ſecurum, Oc. ſum- 
moneas, Oc. B. Ge. oftenſ. quare cum idem A. & B. in ſimul G Pro in- 


diviſo teneant viginti acras terre. 


Go. Eltz, 
742. 


Now it cannot be properly ſaid; That's Tenibtfor Life, and he 
who hath the Inheritance, 4 hold the Lands & pro #ndiviſ, 
by Reaſon of the great Difference which is between, their Eſtates, 
4nd therefore the Wrie"thbnld be Speci an framed in ſuch Caſe, 
vpon the Statute before'm&tioned; ſettin rth the Cafe as it is, 

In Partition the Deferidant pleaded: at tennit iu & pro indi. 
viſo, & c. and the Caſe was tis Wi Thomas Sayer being ſeized in 
Fee, Oc. .deyiſed the Lands to his fe for Life; 12 that after her 
Death, it (honld remain to bi Iſte; he died, leaving two Sons and 
two Daughters. &; 

The eldeſt Son and eh" the Daughters died without Ie. 

The qther Son and Joa the Daughter, who married the Plaintiff, 
entered together, and brought a Writ of Partition, &c. But it was 
adjudged for the Son ; for that he did not hold aaf pro indivi- 
ſo with his Siſter, becauſe the Deviſe of the Remainder to the Iſſue of 
the Teſtator (hall not extend to 4% his Iſſue, and ſo to the Daughter 
as well as the Son, but to the Son alone ; for the Words are doubt. 
ful, and in ſuch Caſe they ſhall be conſtrned according as the Law 
would have given it. | 

This Caſe was cited, but I cannot ſee to what Purpoſe ; z it onl) 
ſhews where two Perſons may not hold Lands inſimml & pro ' indiviſo, 
which is a very common Thing: For the Daughter took Foothing by 


the Deviſe, and therefore ſhe conld not hold inn with her Bro- 


ther. 
It had been infinitel more to the Purpoſe, to have cited a Caſe 
where a Tenant for Life, and he who hath the Inhetitance, have 


been adjudged to hold ih, & pro indiviſo. | 


In 41 Eks, the Caſe was, ＋ The Plaintiffs were ſeized in Fee 
of one Moiety, and the Defendant was Tenant in Tail of the other 
Moiety, Remainder to his right Heirs; and in Partition the Plain- 


_ tiffs declared, That they and the Defendant iu & pro indiviſo 
Fenent, ee. Upon non tent, Oe. 77 the Jury found this Mat- 
ter e hpi 

'Tis 
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= is true, my "Tin 2 was 8 of Opinion, That the Writ it in 
that Caſe ought to have been Special, and Famed, upon the Statute, 
and not inſimml & pro indiviſo generally; but all the other Judges 
were againſt him, and they gave this Reaſon for it, viz. becauſe 
the Statute did not. 8 Form; apd ws $ in Chancery 


have deviſed this (general! formam Statuti, 
to ſhew that tis gro e ath the Courſe 
5 practice been ever fince. 


But it muſt be obſerved, That the Caſe above · mentioned, was 
between Joint · Tenants and Tenants in Common ofan Inheritance, and 

that the Book tells us, That if it had been between Joi nt-Tenants 
and Tenants in Common of a particular Eſtate, that the Writ ought 


to be, ee hewing COS BITE? Eſtgirg 5 wn is NR. "ey. 
Caſe, - r ND dss ehev ue 
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Watk ns verſus Seaman and Web, Chiirchiwardens 
F ĩͤ A WocK. 

98 36 
Winford. H ll. 36 & 37 Car. II. C. B. 
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ſiſtoy⸗Court of the Biſhop of Glouceſter, foz a Tar 


made ta repair the Church; and after Sentence, the 


fl 2 of Painfwick libelled in the Cor, 


Pariſhioner appealed to the Arches, and ſugheſts, fo: a 
Prohibition to the ſaid Court, that he mas pofleſſed of a Meſſuage, 
and kozty Acres of Land in Painſwick ; that the Churchwardens 
made a Rate of 6d. in the Pound upon all Lands in that Parich, 
fo2 and towards the Repair of the Church, and for making a new 
Clock and Chimes, and fo Bꝛead and Mine fo2 the Sacrament, for 
Clerks Fees, and fo2 dividing the Church-houſe into ſeveral Rooms, 
fo) the Uſe of the Poo2, and for Relief of poor Priſoners in the 
Marſhalſea, and for Expences at ſeveral Viſitations. 


That the Pzopoztion of the ſaid Tax to be pad by the Plaintif 


was 265. | 
That the Church⸗houle. mentioned in the Rate, doth not belong 


to the Church, but to the Poo. Ta: 
That by Law the Pariſhioners are not to be taxed towards the 

Repair of the Church-houſe, o; fo: Monep foz the Relief of poor 

Tiloners. 7 | 

That all Pleas concerning the Ualivity of Statutes ought to be 
determined by the Tempozal-Judges. 5 

That the Defendants pad libelled againſt him in the Spiritual 
Court, ſetting foꝛth the Libel in hæc Verba, and afterwards that he 
appealed to the Arches where the Plaintiff ſuggeſted theſe Matters, 
o pzove them ; and thereupon he now moved 


» 


fo2 a Pꝛohibition. | | 
- Becauſe the Rate was fo2 ſeveral Matters, of which the Spiri⸗ 


tttal Court had not Cognizance, viz. To repair the Church-houſe, 


and for Relief of poor Priſoners in the King's Bench, and for 8 
2 Ss - _- bhich 


nn 


| | e 1 * 
work Yon — 5 and the Charge fo) that ought not! to 
_ 


Bur a Pꝛohibitton Was denied, becauſe the Plainti# came too 2 Rol, Abr. 
late after a Sentente in the Spiritual Court, and an Appeal to ne we » 019: 
arches ; fo2 in ſuch Caſes tis always denied, except there is fome 248. 
thing apparent in dhe Libel it felf, to ouſt the Spirituaal Court of 2 Cro. 429. 
its Jurisvidion. ©, March. 153. 
This Rate ſeems to be made only fo2 Repairs of the Church, and 
fo2 the Houſes belonging to ft, which were to be repatred at the 
Charge of the Pariſh; as tis erpzeſly alledged in the Libel. 
Then as to the Money fo2 che Relief of poor Prifoners, if it 
had been expreſſed in che Libel how much that was, ft might have 
appeared to be a Farching; tis okten Adlarter⸗Part ok a Far: 
thing, and therefore tis uſually put in a Church Rate, becauſe 
there is no ſuch Money current to pay it. 
And as to Chimes, they are not only Dmamentz, but are very 
uſeful, and of Delight and 'Conventency. 
I cannot apprehend what is meant by the Delight iba Oonvent- 
ency of Chimes, when tis generally k known that ehey are ſeldom in 
Tune. 
- And here one might have expected from a Man of Jadg gment and 
Ability ſome cutious and uncommon Learning upon Chimes; who 
might have told us, in the firſt Place, that Clocks were of great An- 
nien bur ever ſer-dÞ 56 CRuretzS ill the Tire, and by the Or- 
der of Pope Gregory theGtcat that Bells are likewiſe very ancient, 
but never above two in a Church, till Thrketale the famons Abbot of 
Cropland, in the Rel 55 of Edward the Elder, added fix to the two, 
which were in his Abbey, and ſo made the firſt tuneable Ring of Bells 
in Exglard; and from hence we may eaſily collect that the Iaven- 
tion of Chimes was of a later Date: 
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then be abers that the Cauſe-did;ariſe extra;Jurifiliaionem of the 
City, &c. and to pzays a Prohibition. , won k o 9 
It was -objefed, . That it oughte not to go upon this Suggetlon 


— 


* 


to lwear his Wies to be true. mmm 2 nteur 
But Oath being made that the Bond upon ſuhich this Ationwas 
+ ends Hought, was made extra juriſdictionem, therefoze the Chief Jullite 
Regiſler inclined. to grant a Prohibition; and one of the Judges was gf 
98. a. F. NB. Opinion, that it ought to be granted without ſuch a Plea to the 
45; *:,, Jutisdickion, berauſe there are ſuch. Fons in the Regitker, franizy 
*.! this very Statute, without mentioning any ſuch Pien. 
Ibis Statute of . is miſtaken in the Chapter, for it is cz. 
and not, 33. the Ocedſion of making it was thus: Several great Men 
had Powef to adminiſtef Juſtice iner honiner ſuor,1 that is, amongſt 
their own Tenants, Au within their o.]. Manors tz and for that 
Purpoſe they held Courts within their particular Preeincts, to which 
they might compel their Tenants to come, notas oſten as they plea- 
ſed, but only once in three Weeks. baggo1Gqe 10 
Ing thoſe Courts they held Plea of Contraqts, Coyenants and Tre(- 
paſſes; but of ſuch only that were made or done within the Manor. 
- Our Anceſtors not contented to exerciſe this Privilege amongſt 
their own Tenants ; but as it is uſual for all inferiour Courts to en- 
large their Juriſdiction, and to aſſume thoſe Powers to whith they 
have no Manner of Right, ſo in a little Time they began to attach 
Perſons by their Goods to anſwer Suits in theſe Courts for Debts and 
Treſpaſſes ariſing out of their Franchiſes; and this was upon a falſe 
Suggeſtion, that ſuch Actions were in their Nature tranſitory; and 
by this Means the Kipg loſt his Fines and Amerciaments, which other- 
wiſe. would accrew unto him upon Judgments: obtained in ſuch 
Actions in his own Courts; and this was the Reaſon of making this 
; Statute, | 


but that the Defendant ought örck to plead: to.the:Juriodition, and 
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Patt & al, Churchwardens, verſus W atkinſon. 
PL.» as mir Þ | As 
Cooke. Mich. 2 W. & M. | 

England, f. Pune to the Spiritual Court of York, 
I I. ſuggeſting a Cuſtom in the Parich or Maſſam, fo 
twenty four of the Chicf Hariſhioners tg maße Rates, and koꝛ the 
Churchwardens to receive all Quttes payable. foz thoſe who are bu⸗ 
ried in the Body o; Iſles, of the Thurchz.and if any Pariſhloner ce 
fkuted'to' pay the Duty, then the” Thurchwardens, by CUarrant from 
the lald twenty-four, uſev to Diſtrajii fo2, it 3...That all the twenty⸗ 
four, with the Conſent;of-the Clicar,, always repaired- the Body of 
bt d Mayen We Charchwardens paid fo? - flo 
Bepairs, and then gave the Accompts ta the twenty four, and were 

dilchargeb by them. ne Tompts ta the * e 
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ſuggeſting, That by the Law of the Land na Ban ought to 


pay foz baptizing, ,&c,. againſt his CUill; that s and Pꝛe⸗ 
ſcriptions are triable'at Lan; but that Walker, arate of Bridſing- 
ton, had libelled againſt The Plaintiff Anderſon in the Spiritual 
Court fo; not paying A Sd ez baptiifig Sarah Andeiſen, hin 
Daughter, letting kozth in the ſaid ny CaCl there was att _ 
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Thing for baptizing a Child is _— — Right, and oy ſack 
Guſtoms are triable at Law but the ds forture was, "That a Probi. 
bition was granted in that Caſe, which can never be an Authorit 


why a Prohibition a bee oh for that Purpoly 


cited by the Serjeantz 
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aide esl an Impropriator. 


And all which can concern 
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; ROATPITION:T I c "IR the Chun 
Ewardens Ls 110 0 \down Seats be. 
pi and 7 of" th 1 aobder Leave 
a Beg 075 antit e to the Low Pr 
Bent there, and 
kein People in them, after avmonittoth; lawful Au⸗ 
thoyty, e and, without Leave of thoſe Perſons who lam a Title to 
e'ſatd Stats. 

The Plaintiffs ſuggeſt the Statute or Mag na Charta, That uo 
an ſhall be deſſelſed 8 ua. Fo 1 70 F of his 
eerg, 02 by the the Land; Cufftoms und Pꝛelcrip⸗ 
tions are triable at ernte Law; oo fn the Pariſh of Ludlow - 
"there is a Cuſtom fqz the Churchwardens; by the Content of the 
Majoztty of the Pariſh; koz that Purpole affembled, to place and dil⸗ 
Þoſe the "Seats n that Church to the Parifhfoners, fo2'the mote 
convenient} hearing Divine Service ; that the Plaintiffs being 
Churchwärdens, Ne.  hid' diſpoſed certain ofd Srats to the Balliffs 
of Ludlow ; which being very rufnous, were by the Over” of the 
ſajd SBailiffs pulled down, and new Seats bullt in their Places, yet 


Defendant had cited then into the ane Court, Se e 
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"Thc Book tells us, "That a Prohibition was 5 granted : Ase to Seats 3 
the Church, the 22 hath proper juriſdiction over them; 1 

mean ſuch as are in navi Eccleſie, and may place and diſplace * 
he thinks fit; but ed © mor Seien b interpoſeth, there his 
Joriſdiction — and the 3 Courts give Remedies upon 
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<< and Chipping ; that the Mo 
there 


a Cuſtom, viz. You are L Cemnwon Woman, and Tuch 


Women as you are, never Children ; then he avers, That 
if the clan in the 8 it waz in London, in the 
Pariſh of St. Mary Wolnoth, where the Moman was married, any 


ſill liveth; and thoughh&h ang Muht have a Rem 
Law again the now Plaintiffs, fo? ſpeaking theſe TUows, Ni 


ted a Libel, ftt 
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But I think 'none of thele 


Words in the principal Caſe, are confined to a particular Place, by 
2 a Cuſtom peculiar to that Place and to none elſe. 
; Lord.Rolle's Abr. 145. Num. 10. is cited, but there is no ſuch Num- 
ber in that Page, nor any * there * to this Caſe, 19 ſo 
that it ak be a Miſtake, 
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ws following are . | 


e bop at heed, .ata Leet, - | 
es make any Thing to thi Purpo ſe I 
for which they were cited, becauſe they are put at large; but Fe | 
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The Serjearit' having taken up two Lines, in telling us who were 


for the Plaintiff and for the Defendant, which is a material Circum- 
ſtance, and ſeldom omitted by him, eſpecially where he was a Coun- 
ſel on either Side, adds this Note of his own. . 


dr. Nota, it is ſuggetten, Chat it the Coms were ſpoken, it was 


in London, which is not a po tive Averment, as it ought to be, 
that they were ſpoken there. | 


He tells us, So it was refolved in the Caſe of Day and Pitts, 1 Yew. 10 


J A Motion was made for a Prohibition, to ſtay a Suit in the Spi- 
ritual Court, but doth not ſay where, ſuggeſting that it. was for cal- 
ling the Plaintiff old Thief and old Whore ; and that if any ſuch 


Words were ſpoken, it was at the ſame Time: This Suggeſtion was 


| held ill, becauſe the Words were not fully confeſſed, which they 
ought to be, and pleaded in the Court; and then if they refuſe the 
Plea, to move for a Prohibition. | | 
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Morton verſus Briggs. | 
Winford. Trin. 8 W. III. Rot. 1300 & 1302. 


England, ſſ. P* OHIBITION to the Spiritual Court, ſeverit 


2 L modos decimandi, viz, That the Plaintiff was 
ſeized in Fee of-a Meſſuage and kozty Acres of Land in Kirkburton, 
that the Reitozp of that Church was in , and that the Duke of Nor- 
folk was ſeized theteof in Fee; then he pzeſcribes to pay to the 
- Refto2 yeatly, two Shillings and four Pence Half-peny farthing, 
upon St. Mark's Day, in full Satisfaition fo2 the Citheg of Gꝛain 
and Pap, and an Half-petiy to the Uicar,, on Midſummer Dap, fo? 
every Sheep depaſtured there, either in Summer oz Winter, in full 
Satiskadion fo: Tithes ot TUool :; And fo? thole who had Paſture 
Lands, to pay a Peny Þalf-peny koz every Cow with a Caif, not 
erceeving' five Cows ; and if five Cows having Calves, 2s. 4 d. 
if fix; 2/s. 6d. for ten Cows, 8&e., 2 s. 8 d. and fo} every Cow not 
having a Calk, 1 d. in fall Satiskadion fo; Cows, Calves, Het- 
bage and Paſture- Land in the ſaid Pariſh; fo eber Milch. Cow. 1 d. 
koz Tithe of Milk; and two pens in SatisfaXton of Tithe⸗Eggs. 
---Ths-Defendant-pteavs, That” he 1s Uicar, &c. and that Tithe- 
Hay ought to be paid in kind, and Tithes'fo2 the Agiftment of bar- 
ren Cattle, fo2 Which he libelled aiathſt.the Plaintiff in the Spirt- 
tual Court, and traverſed the Tuſtom of paping two Shillings and 
four Pence Halt penp Farthihg, fo the Tithes of Gzatri and Pay; 
and the Payment ok an Balk⸗penp koz every Sheep, and traverſed 


the Cuſtom fo2 Payment of a Peny Þalf-euy foz-every Com, &c. 
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But it was moved in arreſt of Judgment, That: the Prefer. 
tion to pay one Peny Þalf-peny foꝛ every Com with a Calk, 8c. in 
Satigkacklon koz the Tithes of Cows and Calves, and ko the Her. 
bage and Paſture of the Land, was not good. becauſe Tithes ought 


to be pain fo2 both; and Payment ot Money foꝛ Tithes of one 
Thing, viz. fo2 Cows, could not-be any Satisfaction fo2 the Titheg 
of the Herbage and Paſture of Lands. 

The Þ2eſcription likewiſe as to ows was held void, becauſe it 
goes no farther than the Mumber of fir; and doth not ſay what 18 
to be paid when moze than ſir, and under tenz noꝛ what is ta be paid 
when moze than ten; ar be therefore. a Conſultation-was awarded, 
both as to the Tithes of erbat and gens and Tithes 
fo2 Cows and Calves. I de hs 
Thr 3 think this Caſe is reported. very right, and, the. Books cited are 
ud idem, which not being very uſually done, I muſt therefore take 
Pra of it, to do Juſtice to the Auth or where he doth it to him- 
el 
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Oſborne verſus Pool. or 
Tempeſt. 3 Paſch, 10 W. III. 


England, Pipe to tbe Coutt ot Arches, upon an 
Appeal from the Conſiſfozy, Court of the Biſhop of 
Litchfield: on a Libel {02 theſe. TUo2ds ſpoken of a Clergy⸗Han: 
You are a pitiful pimping Raſcal ;. the jplaintiff, ſuggeſſs, That 
the Taos: were ſpoken in Paſſlon, being pꝛavoked by the Defen- 
dant, who ſad; That. the Flaintiff was a Beggar, and was go- 
ing to tun his Countrey, and if he could ruin him, then he ſhould 
have his End; and that de uled to ſteal his Neighbours Ducks and 
Pens; but a Conſyltatioh was granten. 
The Serjeant ſays, It was granted upon Debate, and that be was 
of Counſel fo2 the Dekendant; and yet doth not tell us any Part of 
that Debate, nor of his own Argyment, which ;he {ldam, omits 
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Phe o "the Collin Court of 45 Archbiſhop of 
Vork, to ſtay a Suit commenced there by the Gzandmother, to 
repeal Letters of Admitiiſtration granted to the Aunt of the Inte⸗ 


ſtate, a 
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granted to the Plaintiff, who was her unt and next of Kin; and 
thereupon the Authozity of the Dwdinary of committing Adminiſtra⸗ 


Mary Sharpe, the Gzandmother ok the Jnteſtate, had cited the 
Plaintiff ta repeal this 4pminiſtration,. &c. in contemptum Domini 
Regis, and thereupon pzayen a Pꝛohib iti. 
© There was a Rule for a Prohibition i, canſa, & c. but that Rule 
was diſcharged, upon heating Counſel on. both Sides; and here out 
Author doth not. ſo. much 28 tell who thofe Counſel were, which 
would have "added ſomething. to the Length of the Report ; from 

OITI 3:35 4 


which we may conclude, that he was on ntither Side. i 

lt ſeems the Court was at firſt againſt any Confultation, becauſe 
the Rühle was for a Prohibition 2; bur tp altere their Opinion 
upon hearing Ounſel: Now though this is 4 very conciſe Way of 
reporting, and therefore ſecure from Miſtakes; yet ik would have 
been © more ſatisfactory to have given ſome Account of the Argu- 
ments, and«the Reaſon why the Court diſcharged the Rule for a Pro- 
hi ition. Jus. SU; 1 4 a 1 
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r Hill. 13 W. IH. G:: ti undes 
Nottingham, i. D ROHIBITION to the Spiritual Court, in a 
Suit there fo2 Tithes in kind; the Plaintiff ſug⸗ 
geſted an antient agreement by Parole, between the Pieveceſlozs of 
the, Dekendant, and the J9opzietozs of Land-holders of the Pariſh, 
that the Lands, &c. ſhould'be incloſed fo2 the Impꝛovement thereof, 
and that the Kefto2 and his Succeſſozs ſhould have the tenth Acre 
of all titheable Lands, in Satigfafion of all Tithes, &c. which 
thould be likewiſe incloſed fo2 him; that in Purſuance of this Agree⸗ 


the Uſe and Benefit. of him and his Succeſſo2s ; that the Defen- 
dant ever ſinee he was Refo2, had entered and enjoyed the Pꝛoſits 
of the ten Acres, accozwing to the afozeſaiv Agreement; and the 
Pariſhioners were diſcharged all that Time from paying Tithes in 
kind; then he ſets fo2th the Libel, and pꝛapeth a P2ohibition. 

.. The. Defendant traverſed the Agreement, and the Plaintiff took 
Iſſue upon the Traverſe, and had a Getdick; and after ſeveral o- 


tlong in Arreſt of Judgment it was confirmed. 
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tion quoad bona & catalla of the Inteſtate, was determined: That 


. Dein 


ment, the Lands were encloſed, and ten Acres fo2 the Refoz, fo: 


Thompſon 


Che Plaintiff ſuggeſted the Statute 21 TI. 8. by which the Bz. 27 . 8.c.5 
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| Thompſon verſus Davenport. 
Tempeſt. e Mich. 13 W. III. - 


England, ſſ. DASEISLTINN to the Conſiſfozy Court of the 
1 | Archbiſhop of Tork; the Plaintiff ſuggeſted, That 
all Cuffoms and Preſcriptions are triable at Law, yet the Defey, 
Dant had libelled againſt him in the Spiritual Court, ſetting fozh 
a Cuſtom within the Pariſh of Elinton fn Derbyſhire, foz every 
Woman who is a Pariſhioner and Jnhabitant there, and marrying 
with a Licence, that their Þusbands ſhould at the Time of Matt; 
age, 02 ſoon after, pay to the Uicar 58. as an accuſtomed Fee fg 
5 the Marriage: That Martha Waterhouſe was a Pariſhioner g 
Elinton, and that ſhe married the Plaintiff Thompſon, and that he 
had a 2 to dilpence with the Publication of the Banns of ha. 
There was a Rule fo2 a P2ohfbition Niſi, which the Serjeant 
moved to diſcharge. * 
But he tells us he could not prevail, and I cannot ſee any Reaſon 
2 Fol. Ab. why he ſhould ; for the Caſe which he cited out of Rolle is directly 
307. pl. 18. againſt him; it was thus, | 
There was a Libel in the Spiritual Court, ſetting forth a Cuſtom, 
That if a Pariſhioner of B. dieth in that Pariſh, and is buried in 
another in London; and if a Gown, Pulpit-Cloth and Gloves are 
given to the Parſon, that he ought to have them where the Perſon 


= . 


= - died, and not where he was buried z and a Prohibition was granted 


to try this Cuſtom. | . 
. He tells us; he cited ſome other Caſes, it may be to as little Pur- 


poſe as this was; but he doth not mention any more. 5 
| In the pzincipal Caſe, the Court held the Cuſfom to be unrea- 
onable. orgs cgi wa 
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Pee this Sult in the Spitithal Katt, ap, 
| thete, ſetting foꝛth, That 


aon Articles exhibited thete, eDefenpant 
tvas Curate of Welwick in Torkſhite, and Sequeltrato?. of the 
Tithes fo? the Ale of the nert Incumdent; then ſets fo2th'a Cit 
ſlom that all Tithes (except of Cozn) ought to be paid to the Ut- 
tat ; that the Plaintiff had not paid Tithes of Rape-ſeed, noz fo? 
the Agiſtment of fatting Dxen, &e; da os 
* * | 
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N 
FETs 2 Valet ee that there were 100 Acres ot Glebe r 
Land e Pariſh, belonging fo the Reto2y ; and thatithe Ren? 
and his Pꝛedeceſſoꝛs, and his app; their Tenants, beld the laid Lands 
4 . N OOTY e the Slebe to the 

ariſh MY 8 % O WE etc angu 3s horns off. - q 


Th t Parograpb, of the Statute of Ed. 6. wy, 


2 & 3 Ed. 6. 
Cap. 13. 


0. Elis. 
* which is. d note 08 in Ro eaten Bonks.s 3, 7 15 aro the 18 
hath the Glebe and great Lithes, and the Vicar the) ſwall he Pros 457: 
that ſuch Vicar ſhall not ſeaxe the Tithes of. the Glebe, . becauſe Ec- 2 Ral, Abr. 
2 uon dlebet deci mas Ecelefie,..unleſs the Glebe i is let ; and then the 333 
for ſhall have the great, and the Vieax;the ſmall Tithes ; but in 
15 principal Caſe the Glebe, was let, nee the Vicar Giight 
to [ths the ſmall Tithes. , N. 13 wits Ic 
The Court was alſo of Opinion that the Suit may wel brought in 
the Spiritual Court, in the Name of the Curate and Sequeſtrator far 1 
by 25 Statute of 29 H. 8, the Tithes of 'a. Benefice, during the Time g ;; 8. 
tis void, ſhall go to the next Incumbent, allowing: the Charge of the ap. 11. 
Cure ; and if the Pariſhioners refuſe o pay it; they may he cited 
in the Spiritual Court; and if they get a Prohibition, yet a Conſul- ENS. 52 b. 
tation ſhall be granted; the Form of which;is in the Regiſtef. \ Regiſter 51. 
But in the 1 3 * Cale there were AAvavits pꝛoduced, that che 
Lands were not Glebe ; and therefoze a Prohibition was denlep: ry 
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ji 8 | * | 2 | Ei * r 7 * 2! , 
. verſus Wright. 
2 ; Fal 13 W. ut 
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£f Pigs to the Spiritual aid. upon a Libel its 
againſt an Executrir, upon a, Cuſtom foz a Mortuary ; th 


Plaintiff "uggefis the Statute 21 H. 8. which pꝛohldits the taking. 1H. 8 
any Thing koꝛ a Mortuary, where by Cuftom it hath not been uſitally e cap. 6. 
paid, and avers, that there is no tb Cuſtom in the Parich or Min- 
cheſter, where the Teftato2 died. 
Tt was ur gued fo2 the Plaintiff, That Montur teß ate due by as - Cr. Eli 
tom. and not by Law ; which Culkom muſt be agreeable to the r 
Rules ok the Conimon Lam, viz. Time out of Wethozp, Sc. But; Mod. 268: 
if any Pjoof can be made ok 'an'Uſage fo! 20, 38, 07 40 Peats, tis! i Vent. 254. 
9 to eſtabliſh a Cuſtom accoming to the Canon Law. 
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Nos the Care Lay 
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As in 104 4 pla 26 A Premun ire feria: was it agg il the Vi- 
el S. for 2 n the Spiritus]! Court for 5 Helter: the De- 
fendant pleaded 1 in the Par iii, that he and! his Predecef- 
ſors always had the belt Beaſt of n ariſhioner dying there, 
which was de as 2 Mottuary ; and that-A.-B. died poſſeſſed of the 
Heifer which the Defendant would Have ized ; ; bur Contrivance 
of the Plaintiff it was drove away z whereopoti! he lied him in the 
Spiritual Court to produce the Heifer; and tho it was Objected that 
this being only a Chattle, and the Queſtion! big abou the Poſ- 
ſeſſion, it ov br to be tried in the Temporal--Con et the Plea 
was held good, becaüſe thoſe Courts ne no Juriſdifti on of Mortu- 
9 nor of atly its Dependences. © 
So in 2 H. 5, 16. An Action of Treſpaſs was brobftic againſt the 
Vefendant for taking a Horſe, the Defendant pleaded to the Juriſ- 
diction of the Court, for that he was Vicar of G. and the Plaintiff” 
was Parſon of the ſame Church; and that R. died poſſeſſed of the 
Horſe in the ſaid Pariſh, and that the Defendant took it as a Mor- 
tuary, and ſo did the Plaintiff likewife as Parſon of the ſame Church. 
Now this had been a good Plea to the Juriſdiction, if the Proper- 
ty of the Horſe had been admitted to be in the Pariſhioner whilſt 
2 he was living; bat that was denied, ſhe had oaly the Poſſeſſion; 
but the Plaintiff claimed the Property. 
In Keilway 110, 111. There was a Deviſe of 7 to N. Son and 
Heir of R. The Legatee ſued the Executors in the Spiritual Court, 
who plead that he was not Son and Heir of R. It was held that if 
he be ng 7 that Point, it ſhall be tried in that Court, becauſe 
it depends upon 
of which that Court hath. an original Juriſdiction; but if the Iſſue 
bad been of a Thing Rept. mporal, tis Aoi, As if a Suit 
be there for Subſtrackiom of Tythes in ſuch a Pariſh, and the Defen- 
_ dant plead that he 175 eee in ſuch a Place which i is in his 
oven Pariſh, and ſo by were at Iſſue in which Pariſh they were 
taken; this ſhall be tried, in the Temporal Courts, becauſe the Iſſue 
s concerning the ne of a e ts is Arey en 
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he principal Matter,-wiz. the Deyiſe of the Goods, 
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wk Bar 890 for he ls win the Begioniog of the Rarg Il: 
ſtion that the Spiritual Courts. have. an ogigunahCogs = 
nizance of Mortuaries, ſo that he need not cite any Caſes to prove 
that he is only to prove this Sequel: That becauſe they have an 
original Juriſdiction of ue, therefore all its. Dependeneei 
muſt be tried there. . 

Now my Lord Cole id 2 Uf. 491. pipe upon the Word 
Mortuary, and tells us, That 5 Statute 21 H. 8. cap. 9 allows the 
Conurzance thereof to the CGùrt . Chtiſtian q b 
dency on it ſhall be tried there. 

e he 925 i Penſion is daimedgf e va Church 
in lien of Tiches, thgtehe Fecher ede ath a W of 


but 50 he he dfguie betwgen a Penſion whit! 16/5 upon ſome 
Ordes 2 Ae eby een . 1 1 Nag where; a: Contro- 
verſ HR t Tithes, oxdere 1 Enid y moot by one, a 


unh a Penſion 
8115 we 20 


the 8 8 n Fi tha 2 


the proper Rem inthe Spicityal Cour 
Eee EEG aaa oy upon . Ts 7 of. . 


Joke by ; But m. 2 Penſion is E by Pe eee, of 7 gane 


We ie g for 90 t hath a Depend ency up- 


4 LY es, whi 2H PE © Dries! r, E et, OHuſtoms ang as 4 
ont arg to be 5 2006 Common aw. e 
| ear-Rook 50 H. 5 . Lare wiate bias tbis 


V A er — 52 ati Ron ot, Traſpaſs 2 Sint « A e 
61 taking away Corn in Sheaf'z the Defendant joſtiics the taking. 
for Tithes, by Vertue of 2 


eaſe thereof made to him by another 
Clergyman ; ; the Plaintiff replies, That the $ Sheafs taken 0 85 a Por- 
tion of Tithes belonging unto him; and upon 2. it was ob- 
wes, That both Parties claiming. Tithes, the Plaintiff could not 

ring an Action of Treſpaſs,” but ought to ſue for the ſamie in the 
Spiritual Court ; no E was given. 

All that is ſaid in 30. litera & relating 'to this Matter is, That a 
Prohibition ſhall not be granted in Suits for Tithes and Mortuaries. 

And the Caſe in Sid. 260. was thus: f. A Vicar libelled in the Spi- 
ritual: Court for a Mortuary, the Improptiator po) for à Prohi- 
bitiog, ſuggeſting that the Mortuary was not due to the Vier by Cu- 
ſtom, &c. but to him, and that Cuſtoms are Habe at; COmmon 
Law; but a Prohibition was denied, becauſe tliat Cuſtom; 85 not 
controverted, for 3 both A by it; and it was admitted on 


both Sides; they only ” differed In the Petfon to whomas, ſhould * 


paid. Eni. 10 
" Then it was. initted on the *Sehalf. of the Detendat at, 59 
Spiritual <.ourt.. hay received and allowed his Plea. W 


W That the Allegation of the. retuling the 


ide 5 


dor zin no,more than to-enforce the Contempt; is no latter of 4, Fe 


Subſtance, * tis the 8. 


aggeſtion only which is material-; 70 no la- 
Range can be en 


t any Mr taken 18 4 the 6 full of a Plea. . 
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aeth Cock ok the ür Path or Gzals, in fill*Satigfarx 


5 2 Cro. 11 


Wartlage of the Plaintiff 'with the Daughter 
Urſt TLife:' Sk 4 1 . 


"Prohibition. ht 
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Caſe, it being a' dec 8 
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ed Pofnt, à Prohibition was granted; and t 


; 473 SON . 
banale — — Al 2 * $2 ets)! E Au. LSG wed 
0 c. 146 10 TS. 1 1 tr on 10 1 fr | izt * 1 er. r * 


e tins nag — verſus ny. ee 


94 * 
eh 2419) a & 0 60316} 


olle 2 BY 


vate 17 Ad ? JET n Jak in: 13 w. It. * 011 3 ehe . N 


a1 65 od Natl 5 31 0 For. 


\ROAT Arto the Spicitnl Contt' b ct. Norfolk, where 
the Esbel was fo? 1 we: = e of Kleber Ent 


in five actes, called the Che 
We Li the Pariſh,” Sc. to pay the 
on f 


The Plaintiff ſiggelts 3 


'Tythes both ol t 5 2 d' the After-Biith, and that the Aicars have 
always accepted z und then lers fo2th, That he removed the 
ClovetSꝛals in hs Chequor field and that. be fet forth the 100 


Cock fo? the Aicar, &c. 


The Court inclined at firſt that a Pꝛobibttton did not lie in this 
"Caſe, betaule the Plaihtiff had not älledged a Tizffom to pay the 


6. 10th Cock of Clover-Graſs, but of Graſs generally; afterwards a 


Pꝛohibition was granted; fo2 ſuch a Pꝛeſcription is good both fo 
the firſt and ſecond Muth of common Ozals; and the Court would 
not make ue Ditintion between wird and Clover-Gaals. | 
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| OY Mich. 13 W. III. Rot. 364. 
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Suffolk a: i rr A oh MENT un 2 Pein to to the Comm 
, Tarys Court, &c. in à Suit there to dillolve the 
the Sitter of his 


Che Plaititiff ſuggeſts the Statute u I: 84 bp which tis enat- 

ed, That all Barriages Which within the Chytth'of England ſhall | 
be 'conttaied between tawful Perſons, ab folemnized in the Face of 
the Church, and conſummate with bodily Knowledge, ſhall be ac- 
counted lawfiil, good, jut, andtndifolvable ; and that all Perſons 
ſhall be lawful that be 155 pꝛohibited by Sod's 1 aw to marry, and 
that no Reſervation oꝛ Prohibition, God's Law except, ſhould trou- 
ble oz impeach any Marriage without the Levitical De grees ; then 
he avers, that he and his like being Lawful Perlons to Farr}, and 
without thoſe Degrees, and not p2ohibited by the Law of God, 0? 


2 Law, vid ark Sec. and then he lets kozth the Libel, 1 


x 


\ 


d. 1 
2 0 


' . 


think fit. 217! (1314 ik bed 2d 1; 9309060 £352 pitt tn ro 
And this very Canon was! then made, and amongſt many others had 
the Royal Aſſent, and was juſtif 


der the Great Scal to conſult and agree to ſuch. Canons as they ſhall 


| 8 11 151 an ie 0 
Sd that 'tis ha lawful Canon; and not only ſo, but a Canon war- 


= % + © 


Then as to the Legality of this Marriage, tis true, that Prohi- 
bitions have been granted upon this Statute, where the Marriage 
was not expreſly prohibited by the Levitical Law; and fo was 
+ Mar's Caſe, as reported by Serjeant Moor, who Anno 33 Eliz. was 


Moor 783. 


Moor 907. | 


"bh in the High Commiſſion-Court for marrying his Wite's Siſter's , KI 
Daughter ; (which is this very Caſe) The Book tells us, That a Pro- 228, 


_ hibition was granted, becauſe the Marriage was not. prohibited by 
the Levitical Law; which my Lord Vaughan (aid is no Manner of 
Reaſon ; for ſome Marriages muſt be prohibited within the Lewitical 
Degrees, which are not particularly expreſſed in the 18th of Leviticus, 
as the Marriage of the Father with his Daughter, or the Grandſon 
with his Grandmother, or the Uncle with his Brother's or Siſter's 
Daughter; theſe are all within the Levitical Degrees, but not men- 
tioned in that Chapter. e 1 
Beſides, Juſtice Croke, who reports the ſame Caſe, ſaid, That at 
firſt there was a Prohibition, but that afterwards a Conſultation was 
granted ; therefore the Court muſt hold that Marriage to be within 
the Levitical Degrees, otherwiſe the Prohibition would have ſtood. = 
A Man is prohibited to marry any that are near of Kin to his 
Wife, upon theſe Words in Lev. cap. 18. ver. 17. J Thou ſhalt not 
| 3 13 uncover 


| 7 7 8 80 288 2 116 * ; | 
342 Prohibition. 5 


tale her Son's Daughter, or her Daughter's Daughter, to uncover their Na- 


kedneſs ; and the Reaſon. is there given, viz. for they-are her near Kinſ- 


/ * 


Now tis plain that none of the Wife's Kindred are mentioned in 


the Text, but her Daxghters ; yet no Man will deny but that her Mo- 


2 Lev. 254. 

Ray. 464. 

2 Fones 118. 
idem. 


ther and her Siſter, tho not expreſly named, are comprehended in 
the Reaſon of this, as well as the Daughter; for the Marriage with 
her Daughter is prohibited, becauſe ſhe is the Wifess fear Ninfwo- 
man 3: and 'tis manifeſt that the Mother and Siſter are likewiſe her 
near Kinſwomen in the more ſtrict Senſe. F Ferne ae LEG 
The Caſe of Worthy and Watkinſon muſt be greatly miſtaken by 
Serjeant Levirz, who reports, That a Prohibition was prayed to 
ſtay a Suit in the Conſiſtory Court of the Archbiſhop of Tork to 
diſſolve a Marriage, where a Man had married the Daughter of his 
Wife; and the Reaſon given for a Prohibition was, becauſe tis not 
within the Levitical Degrees; when tis expreſly otherwiſe, as above- 
mentioned. LET Fan ö . ds 
+ Juſtice Raymond, who reports the ſame Caſe, ſays, the Marriage 
was with his Siſter's Daughter; if be had ſaid with his Wife's Si- 
ſter's Daughter, he had been right; for ſo the Truth was, and ſo it 
is in Juſtice Jones's Report. „ Gk . 8 
Now all that was ſaid in that Caſe may be applied to this, for 


they are the ſame in Effet. That the Prohibition in the Levi- 


tical Law muſt extend to all Caſes within the ſame Reaſon, and 


the 14th Verſe, cap. 18. the Nephew is expreſly prohibited to marry 


| his Father's Brother's Wife, becauſe ſhe is his Aunt ; @ pars ratione 


the Plaintiff in this Caſe muſt be prohibited to marry his Wife's Si- 
ſter's Daughter, becauſe he is her Uncle; and ſo a Conſultation: was 


granted. 5 


et AM 


UR Author begins this Title with ſome of Jie — 
tons Manuſcripts, but without Term or Number- Roll, or 
any Argument or Debate on them; and the firſt was 
in the Reign of Queen Elizabeth, when Pophane was Ate; 
torney General. 
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Dole nc 97 verſus Clarke, Blower 1 
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. 
UARE 5 an to pꝛetent to tbe Church ol Church · Eaton, 
wherein the Plaintiff declares, That King Edward VI. being 

n 1 the Adpowſon in Fee, pꝛeſented 9 5 Bolt, who was ad- 
m tted, Co 1443 * 
N the Queen granten the advowſon 60 my Low! Darcy in 
Then he ſets fo2th the Statute 21 H. 8. by which it was Enait- 21 H. 8. 
ed, That if any Perſon having a Benefice with Cure of Souls, being of cap 13. 
the yearly Value of 8 L or above, accept another, with Cure of Souls, 
and be inſtituted and inducted in 'the Poſſeſſion of the ſame; immediate- 
ly upon ſuch Poſſeſſion, the firſt Benefice ſhall be void, and that it 
ſhall be lawful for the Patron to lee eher, as if the Incum- 
bent had been dead, Go. 

That whilſt the ſaid Bolt was Incumbent, the Church was a 
Benefice with Cure, &c. of the Ualus ok 8 J. per Annum, and up- 
wards ; and that he took another Benefice with « Cur; &c. ſo that 
being void, the Queen ought to pꝛelent by Lapſe. . J 

The Defendant Clarke pleads, That he did not diſturb the- 
Queen's Pꝛelentation, and thereupon they were at Je z the De- 
fendant Blower pleads a Pꝛoviſo in the-faid At of Parllament, Viz«Paragr, 19. 
That every Spiritual Perſon of the King's Council, map habe a 

Wr 02 Diſpenſation to keep "wu VBenekices with Cure, and the 
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" Chaplains of the King, Queen, the King's Chien, —— 
Siſters, Uncles and Aunts, may each of them keep two. 

Then he pleads another Paragraph in the ſame Ack, viz. 
un Spiritual Perſon being the King's Chaplain, may accept of! the 
King's Gift) any 8 to what Number loever, Jout incur. 


ring the it 
That — Abe 5 ha ye aceeneed' t the e ſecori K /iving, he was 
Chaplain to ; wy Mary, Aha was ſeized of the Manoꝛ of Rolſton 


Jad | A ve 
5 


r 
to which the Advowſon of the Church did belong; that the lame | 
8 void by the Death of one Murrey, the Queen pzelented 
| 1 
Cat the Low Darcy granted the Advowſon ,of Church-Eaton, | f 
— one Underwood, and ſo by ſeveral Ozants conveys a Title to 0 
himſelf, tl 
"Thar the Church gf 'voiyi bydhe Death ud. Belt, this Deten 
dant lower eltrten _ Defendant Auftid; who was ay. 1 
mitted, "Rs, A uſtin: be fame Plea ren ANY * the 
Cale. n ode N 500 lo H 5er * 
& — - EY 
. —— N 5 
| HE. next is a Qt dit bzought b * to pꝛeſent 6 
a Pu to the Church d 1 alto dt, whetein the ame Statute is re: 
Þ cited; then it ſets fo2th, That Michael Bullinger, late Biſhop of St 
1 Lincoln, was ſeized of the ſaid Advowſon in Fee, in Right of his 
1 Bithopzick k; that he . George Garth thereunto, that it was a it 
| 5 175 8 Souls, and df the peatlyUalup of 8 l. and up· di 
. ah Garth being duly qualified, Laune Elix. accepted Ke- Be 
i : tipſted and W Net in Hertfordſhire Und being inſti⸗ ſa 
4 | | _ and 1 * into the ſame, Chalfount became void, and ſou m 
chntmed kö kwo Peürg and upwards;* and fo W nnn tal 
_ ny to p2eſent. Al 
5 oY endant Ie tetzev, am that Be 
—_ 10 5 Read“ Garth, hd! was quatised, and did accept! anothet 
x Living, and was aft 77 N into Wallingteri: bur Bol. Ct 
3 Fog was tratifiated! x0" Woreeſter and one Thomas Cooper was vi 
_—  . made Biſhbp- of Lincoln] by Reaſon whereok he was ſeized of the ba 
__ Advowſon = Chalfount Fe; &. And that Garth habing two Liv: we 
N J | fngs, accepted a Third, viz. Wallington, into. Which he was? in in 
„ * This was büldrb) lb 4006 Chalt6iind Sitamie Boch.“ Wadop Cowiper polenten 
L two Years free 3 that the laid Bilhop' was akterwards tranildtey/* to Winn,” ha 
q er 5 was th t William the now Dekendannt, was made Bishop of Lin- w] 
5 That Chalfoot we belt es he the-De ot Jace, the! Bi. Wl tb 
i" We Thorhss E 8 dann 02101) 16089702 WS ed 
1 e Cooper vid not pꝛeſent Jjuce, till tmo | 
| Mop ball Nl e 100 2119 i a knteren 6 Fre 2 
* (2% i her on a 
| | tf of Chilton iis BY eee i þ 
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- Quare impediti 23453 | 
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And to prove this the Serjeanit cites Beverly's Ciaſep! which is fe- Moor 224, 4 
fted in ſeveral Books; and it was thos 7 3% Tor op 7 89 * 2 | 4.10 
diner Kelham 'beihg Intumbent on the Reftory of Somerby in Lim B 2 41400 
, coluſhire, took the Chufch of - Rappeſſy, without any Diſpenſation, 148. 119 
and held both for twelve Tears. 1 
Beverly the Patron, by Keaſon of this Plurality, preſents one Ber- 1 
5 to the Church of Somerby, Who was inſtituted and inducted, aid 4-108 
held it many Years, and died Incumbent. e e „„ 
The Queen apprehending- that her Titſe by Lapſe in the Time of 1:0 iN 
Kelbam onght to be ſerved, ptbſented dne Chrowalls and her Pre- £11! 
ſentation was held voics [cy (he was ed to * Turn | „ 
only: Now that was ſerved by the Patron's preſenting Berry; and . 1 
dhe Queens: might have preſented at àny Time whilſt Je was Par- ebony / 12180 
ſon 3 yet he dying Incumbent, a tiew Title is given to the FR +1380 
and by conſequence the Queen can have none. 5m 25 1.700 
ü- Siren. enn n | 70 1 
3 Nn hho eee 6 418 1 1 | 
Dominus Rex verſus Gibſon. 1 
Cooke... Hill. 2 & 3 Jac. II. Rot. 1918. — 
Suſſex, fl: * UARE impedit to pꝛeſent to the Church of Thorn. 31 Elis. c. 6. N 
don, letting fozth the Statute of 31 Eliz. by which WE 
it is Enaied, That if any Perſon, for any Reward or Aſſurance, 4:11 Wl 
directly or indirectly taken, do preſent or collate any Perſon to any 4.7 1 
Benefice with Cure of Souls, Dignity, &c. or give or beſtow the Wl 
ſame for any corrupt Confideration, it ſhall be void, and the Queen 118 
may beſtow the ſame for one Turn only; and that he who gives or 4. Ip 
takes any Money or Reward, or makes any Bond, Promiſe of other N 
Aſſurance, ſhall forfeit double the Value of one Year's Profit of ſuch 2370 
 Benefice, and (hall forever be diſabled to hold the ſame Living. 4188 
Then the Plaintiff ſets fozth, That Thorndon is a Benefice with N 
Cure of Souls, and rhat the ſame being void, a ſimontacal Agreement Jig [ih 
was made with Anne Welham, Mother and Guardian of Iſaac Wel- 10 
bam an Jnfant, who was ſeized of the ſaid advowlon in Fee, and Ed- 1 
ward Crew, that the ſaid Iſaac ſhould pꝛeſent the ſaid Crew ; and that i146 
in Conſideration thereof, the ſald Crew ſhould pay unto her 2501. 1 
That in Purſuance of the ſald ſimoniacal Agreement, Iſaac Wel 1 
ham, by the Pꝛocurement of his Mother, did pzefent the ſaid Crew, "1H 
who was inſtituted and induced, by Reaſon whereof, and Uertue of Wit. 
the ſaid Statute, the ſaid Pꝛelentation was void z and ſo it belong 18 
ed to the King to pzeſent, -— _ N . 
The Dekendant pleads in Abatement, That he claims nothing in 10 
the Benefice, but upon the Preſentation of Iſaac Welham, who is 1 
not made a Defendant ; and upon Demurrer it wag argued fo the 16.108 
Plaintiff, That where the Right of the Plaintiff was not to be de- Th! 
veſted by the Judgment, there he need not be named in the CUrit. 1108 
4F- --, | Hot ml 
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Quare impedirt. 
was no Camplaint made againſt the Patron, but 3. 


Nom here 


5 a gainſt the Simoniſt, he was the Diſturber ; and it ſeems unreaſoy, 

Ren 26.2. Able that the Platntiſt wanld be compelled te bung an Atton againg 
47 Ea. 3. 100 a Perſon whom he hath no manner of. Cauſe to ſue. And this ig the 
11 r 


4 E. pl. 7. 
{ 


very Difference taken by the Court in Hals Caſe. 
Wich ſeems to be warranted by the Year: Book of Ed. 4. where 
a Quare imperlit was — againſt Richard Lor lis as a Patron, and 
John Grimſton the Incumbent,; who-ſhewed that he was preſented to 
the Church by one Ralph Monk, and: ſinſtituted and inducted there. 
on, -and ſd pleaded in Abatement,” that Mank was not named in the 
IEC 220 005 £53 Mice 2 Holes TI ls IT IONS g 
LUSir Thames Brian, wl was then Clief Juſtice of the Common 


Nast, and whogave the Rule, bold | laration to be good be-. 


1 Al. 61. 


13 Eliz. 
Cap. 12. 


cauſe tbe Plaintiff bad named tbe Diſturben,viz. Rizhard Lorin, and the 
Incumbent ; but had no Cauſe to complain againſt, Monk, and there- 
fore the Plaintiff ſhall not be compelled by this Plea, to bring his 
Writ againſt a Perſon where he had no Cauſe fo to do. | 
The Serjeant obſerves, That in the principal Caſe it was averred, 
That Thorndon was a Benefice with Cure of Souls, and then to ſhew 
his Learning, he makes a. nere. Whether it was neceſſaty to make 
ſuch an Averment ? And by a Caſe cited out of my Lord Anderſon, 
it ſeems to be neceſſary, which was: 7 The Queen brought a Sure 
impedit grounded upon the Statute of the 13 of Eliz. by which it is 
enated; That no Perſon: (hall be admitted to a Benefice with Cure, ex- 
cept he ſubſcribes the Articles, ec. And the Plaintiff did not aver 
that the Church to which the Defendant was preſented, was a Be- 
nefice with Cure, according to the Words of that Statute; and up- 
on Demurrer it was held ill for that very Reaſon. 
Then he obſerves, That there is ſome Variance between that 
Statute of the 13 Eliz. and this of the 31 Eliz. for in the firſt it is 
ſaid, No Perſon {ball be admitted to a Benefice with Cure, Gc. and 
goes no farther z but this Statute of the 3 1 Eliz. doth not ſtop at 
theſe Words, viz. Benefice with Cure of Souls; but there are others 
added, vi, Dignity, Frebend or Living Eecleſſaſtical: Then he makes 


another Quære, Whether this "Difference in penning the Statutes, 


Co. Ent. 516, 
Winch 827. 
Brownl, 2. 


doth not likewiſe, make a Difference in the Caſes ? 


But I think theſe are trifling and unneceſſary Queries; for if a Plain- 


tiff will have the Benefit of any Statute, he muſt bring his Caſe to be 
within the Letter, or the Reaſon of it; ſo that the different Penning 
of Statutes: muſt neceflarily make different Caſes., | 


Now I cannot ſee any manner of Oecaſion why the Serjeapt ſhould 


put a 2yere,in the principal Caſe, Whether *tis not necell / Lag 
re 


10 0 
077 3:70 10 


5 ne. ad Dominus 


f- da > TT WP EEC 
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Dominus Rex verſus Epiſcop. Ciceſtr. & al. 5 
8a. * JaciIL Rat. 424. <Ae9) 


Snlſen, ff. "LLARE: impedir! agamit the Biſhop ok | Chicheſter, - 
Thomas Bickley; and»Michael Hicks, Clerk, to p2e- 
62 to the Church ot Weſt Thörndon, ſetiing forth, Char the kane: 
is a Benefice with Cure: of Souls z That: in the Prar 1687, the 
Church became void. by the Death of George Goater and thereupon 
George Berkley was to preſent ;. that During the Avoidance, there 
was a Simoniacal' Agreement made betwren Michael Rawlins, en 
the Behaif of his Brother William Rawling; and one Thomas Bru- 
erton; that Michael ſhould: pay to the lam Bruerton, 220 l. whe 
ſhauld thereupon pꝛocure the Patron to pꝛeſent the ſaid Williach 
Rawhns ; that. Bruerton teteived the Honey. -Attd that I was 


pee ſented, cc. ens int ne 
- .The:Biſhop: pleads the. Common Plea, viz. N be pad nothing 
but as Owinarp. 


Thomas Bickley demurs to the Dertaration, and the Incumbent 
pleads; That he is Parſon imparſonee upon the Preſentation” of 
Thomas Bickley ; and that one Henry Berkley, Charles Berkley and 
the'fatd Thomas Bickley, were to pꝛeſent by Turns; That Henry 
had pzeſcnted the laid Goater in his firft Curn, that Charles has 

preſented William Rawlins in his ſecond Turn; and that upon 

the Death of Rawtins, the ſaid Thomas Bickley had preſented the 
Defendant in his third Turn. 

Then he traverſed the ſaid ſimoniacal Contrac. 

The Plaintiff replies and pzays Indgment againſt the Biſhop, 
and joins Iſſue with the Incumbent upon the Simonp, and likewile 
jolns in Demurrer with Thomas Bickley the Patron. 

The Exception to the Declaration was, firſf; The Statute of 21 Eliz cap. 
Simony is not reciten accowing to the Pꝛecevents in the pzinted f, Cok 7 
Books ok Entries, and as it is in the very laft Caſe befoze this; £35 575; 
but this Exception was difallowen. Brown. 2 

2. Jt was objecten. That the Agreement mentioned in the De- Part. 216, 
claration, is not within the Statute; bat he doth not ſay why, or Lt Brow, 
give any Reaſon for it, however that Exception likewile was diſal- , 
owed. - 

The Reporter makes a Onere, Whether the Plaintiff ſhould not 
have alledged that Bickley, the Patron, was ſeized of the Advowſan in 
Grofs or Appendant? for ſo are the Precedents above-mentioned. 

This muſt be a Queſtion of his own, for he tells us, no Body 
ſpake to it, and it is ſtarted in his Book, upon no other Occafion, 
than to ſhew us how pertinently he could anſwer to it, by telling 
us, That tis ſufficient foz the Queen to alledge, That ſuch a, one 
was Patron, becauſe ſhe muſt be pzeſumed to be a meer Stranger 
to his particular Title to the Advowſon., _ _ 
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3 Hele verſus Epiſc. Exon „& Wo | 
Cooke. Hill. 2 W. & M. Rot. 1618. vel &og, 
Devonſh. f. UA RRE impedit tu pꝛeſent tothe Church of South 
1 £7 0 pole, wherein the Plaintiff declares, Chat he 
was ſelzen in Fee of the Pano of Southpole, to which the Advow. 
{on of the Church did belong ; and that being ſo ſeized, the Church 

being vold, he pzeſented John Oltramare, ho was inſtituted and 

indufed'; that upon the Death ok the' faid Oltramare, the Church 
became vold, and that it belonged to him to pꝛeſennn. 

Che Biſhop'pleaded in Bar, That the Church is within his Dio. 


eſe, and that he claimed nothing but as Owinary z that it was a 
ettefice with Cure of Souls, and that it was void by the Death 


laintiff pꝛelented Francis Hodder, who at the Time of the ſaid 
Preſentation, was a Perſon. minus ſufficiens in literatura ſeu capax 
to have the ſaid Church; that he examined him as by Law he might, 
und upon his Examination foundhimperfonam in literatura inſufficien', 
und thereupon not able oz fit to have a Benefice with Cure of Souls, 
foꝛ which Reaſon he refuſed to admit him; and within ür Months 
Afterwards; gave Notice to the Plaintiff that he might ppelent 
other, and that he did not pzeſent, &c. ſo that the Defendant 
did collate the other Defendant Hayman, who was inſtituted and 
induced, 8:c. And the Defendant Hayman pleaded the ſame Plea 
mutatis mutandis. - xg INT n 
The Plaintiff replied, That Hodder at the Time of his Prelen⸗ 
tation. was Uſcar of Ogborough in the ſaid County, and that he 
was homo literatus, and after Examination of his Learning, had 
Epiſcopal Owdination, and was licenſed to pzeach the TUo2d of God 
bp Anthony, late Biſhop ot Exeter; and that he had celebrated Di⸗ 
bine Service many Pears, and that he was ſatis & ſufficienter lite- 
_._.,,- ratus to celebzate the ſame. 1 K 1 V | 
5 There was a Rejoinder and a Surrejoinder to the ſame Effet 
1 with the Plea and Replication ; and upon Demurrer | 
I!)!be Serjeant tells us, That this Caſe is now ubliſhed by Serjeant 
Levinz ; and 1. ſay it is likewiſe reported in Ceſes of Parliament 88. 


Leon. 13. | "4 2 
ez. informed in this Matter. 
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' of Oltramare; that within fir Months after the Avoidance, the 


and in the 4 Mod. 134. which the Reader may peruſe to be farther 
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Hannihgffeld; 5 "That the 
was ſeized of the Manor af VE 13 5 gcc neid, fate ace 
ſon of the Church div belong; tir t tom! 3 void, he pie 


Plaintiff derives a Title to. himſelf, pet the D "his Wce- 
ſto2, and that the Church being void upon 80 pr of Barnes, t 
belonged to him to paeſent. . 

The Chancelloz) Malters and Scholars, 
Wiltiam on Petre, and Detcents to he 10 
the Stat Is, de Recuſancy, by, which it 18 Nene 

tt not coming fb Church; arcowing to the Statute x 5 iz. cap. 2. 

| forfeit 20 Eger Month, and that the Offence above-mentioned 
820 5 uta Pratt, fi Ehe yp of..Oyex and Seien, within 
an Pea elt L Se 1 | in 
one Pear and a Day after the 7 ꝗ Ub als FP 418. 

Then they plead another Ac made the 20 Eliz. whet eas in Truth 29 Eliz. C 6, 
the Parltament began 29 October, 28 Eliz. and ſo the At is mib-re: 
cited, vix. That fo? the moꝛe ſpeedy Conviftion of ſuch Dffender in 
not coming to Church, but fozbearing contrary to the Statnte 23. 

— tis eiaſten, When: an Indidment is found againſt ſuch Offen- 
der, Pꝛoclamation ſhall be made, That he ſhall render himſelf to 
the Sheriff before the next tiAffize 02 Gapl Delivery, &c. which ik he 
do not, that Neglect wall e a ſufficient * = if Jonny 1. 
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as bekoze. Sec. but did not conclude his Plea with the Reto of of 
Conviction, bic in curia prolat. 

The Plaintiſt replied to the Plea ok the Univerſity the Senera 
Pardon ok Wing James II. and amongſt the Offences therein me 

Tloned, the Convif#fon, Fozkeitures and Penalttes in not coming 
to Church, are pardoned ; and demutred to the Plea of Woodroffe, 
and upon a Joinder in Demurrer, bis l fend ou of 4 L, that 
the Statute of 29 Eliz. 18, That lf to the 
Sheriff 1 * the * _— and the plea was, 1 he did not 
appear i the next ZES. 

18 Chereupon he. anſwered} t; and now in bis 1") chief, be 
omitted all the fozmer Statutes, and, pleaved only z Jag. cap. 5. which 
gives Power Power 25 the Julffces. of. Amze, and of the Peace, to pꝛo⸗ 
ed againif Recuſants by. Jnbiament, ec. and which gives the 

2eſentation to the Unibetfity, &c. 

* Plaintif replied, the Pardon bekoze etralleb in Chance, 

vi? 
The Pleadings in this aſe are very long, but the Report upon it 
is no more, than, that the Statute 29 Eliz. was, milfecited, for the 
Parliament began the 29th OFob. in the a8th Year, of her Reign: 
Then 35 Defendant 2 did not ſnew any Record of Cotvi. 


P 


Aion, by the Words He i in curia Proba. And this Was held good | 


Cagle e y) 
Then us to his omiltting the Recital of the Statute of Queen 
Elz it way held well 'enongh.; fo2 1 t ol W James is 
* (ufficient to maintain W . re =D l ag s 
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| Worceſter, f 
| © Thomas Jexvois aud Walter Finck! Wt 3 
co be Ge ie. Norpeld, Lnting ith, Tat 1 5 0 
tate Patoz of the Pao 9 [Fo the Ae 


in Worceſterſhire, was letzen 1 tr is or the the Re 75 
granted, the next Pꝛelentatian ta Ra ror Caſſell ; 
kid then lets fo2th the Statute 2 H. Fil 1 —4 p.the. Jefſer Mona- 


ſeries under 260 1. per Aunum, wete piſſolved, and the Bevenues 
given to the Ming; by Uertue wheteor he was teized, &c. Chat 
Bradley ſurvived Caſſell, that Bing H. 8, den, that the ſain Abvow- 
fon deſcended to Ed. 6, und. 'fo_vetfves a Title to Wing Philip and 
Queen Mary ; who by Letters Patents granted the {ye to my Lop 
Dudley, and the Peirs Bales of his. Bady, Sc. 

Chat Ralph Bradley granted the next Pulentatioti to Richard and 
Byard LYNE, &e. who. RG one. Henry Squire, {DON 11 
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firſt Avoidance'; that the Chu 

quire, Queen Elizabeth ꝑeſented one White by Lapſe; that the 
Lod Dudley le nien a Fine of the Pꝛemiſles to the (iſe ot one Ham- 
net and his Heirs, duting the Lite ot the Cognizoz ; that Hamnet 
granted his Ettate to Nicholas Paſton ; that the Lo Budley died 
W left Iſle! Edward his Son and Heir; that Queen Elizabeth 
d, and the Reverfion deſcended to King OG who granted the 
fame to Str Charles Monotague and Edward Sawyer in Fee, and 
they granted the Reverſion to Edward Skinner in Fee; that Skin- 
ner died, and the Reverſion: came to Richard hig Son and Heir, wha 
died, and the ſame deſcended to his four Daughters, who were Co 
parceners, one whereof married the Plaintiff Jolliffe; that the 
Church being void by the Death of White, they could not agree up- 
on a joint Pꝛeſentation, and therefo2e it belonged to Elizabeth, the 
eldeſt. Daughter, to pꝛeſent; that one Timothy White was pzeſent« 
ed by Uſurpation, who died; thereupon the ſecond Daughter ſhould 
have preſented; and that Jervois by Uſurpation pꝛeſented Hinckley. 
his likewiſe was a very long Declaration; and no further Pro- 
ceeding in it. „ e ene. "th | 
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23 an aun 2 * 111 Mn, | 
Crane verſus Epiſc. Nerwic. Reeve and Dudbour- 
Foley. b FTaſ. 2 Anne. Rot. 1405. 


Suffolk, fl. 


* 
ITS > 


* impedit to ppeſent to the Church of Owl- 
I=. ton, in which the Plaintiff veclares, That Sir Ed- 
ward Reeve was ſeized bf the Mandz of Owlton in Fee, to which 
the Advowſon was appendant, 8c. that he deviſed the lame to Maty 


his Ilie fo; Life, Remainder to Chriſtopber Reeve and his Heirs. 


That the Church being void pon the Death of Cory, the laid 
Mary pꝛeſented the afozefaid Chriſtopher Reeve; that both Mary ann 
Chriſtopher died; that the Manz velcender to Chriſtopber his Son; 
that the Biſhop tollated him by Lapſe, and that afterwards by Leaſe 
and Releaſe he conveped the Mandz, &c. ta Mollet and his Heirs, 
who conveped it to the Plaititiff Crane ; that the Church being vold 
by the Death of Chriſtopher, it belonged to him to pꝛeſent. 
Ehe Inmbent pleads, That he is Parſon imparſonee upon the 
Preſentation of Mollet, and conkeſſes the Devife to Chriſtopher the 
Father, and the Deſcetit to Ciriſtopher the Son; and the Convep⸗ 
ance to Mollet; but ſaith thar-befote Mollet conveyed the Pꝛemiſſes 
to Crane, Cc. Chriſtopber, the Intumbent, died; fo that the:Ehutrh' 
was bold, and Mollet pꝛeſented him; and traverſed the Avoidance at 
any Cime after the Convepance made to the Plaintiff; © 
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ech being void upon the Death of 
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Quare impedit) 


ELLE 


the Plaintiff Traverſed that the Defendant was pzeſented by Mollet. 


FY 
n 


* 
* 


Che plaintick replies, That the Church was von uuting 
Time he was'fetzed, $:c. and'the Deftnvant Chrigpher, by Ul- 
pation,. did pꝛeſent Dudbourdien, and tvaverſenthat'he was pꝛeſent. 
ed by Moles :: There was u Domurter and'a'Joinder th Demutrer. 
It was-objetted fox the Defendant; that the Cvanette in che Re. 
plication was ill, becauſe it was to the Inducement ok the other 
Travetſe in the Bar; which Indurement was: fl. Chat the Churt 
was vold, and that Mollet had pꝛelented the Dekendant: And now 


which he ſhould not have done; but in the Replication be org 
habe maintained that Title which he had allenged in his Declarg- 
tion, that the Church became voto by/the» Death or Chriſtophes 
Reeve, after Mollet had conveyed the Yano? ta him, vir. That he 
was lt iʒed in Fee, and that being: fo ſeized the Church became vold 
prout he alledged in the Declaration; and ſo to have concluded to 
the Country; fo the Law wilt not allow a Traverſe upon u Tr: 
verte, ag in this Cale; but where the Craverſe in the Bar deſtroys 
the Action, either ag to Place o: Time; in ſuch Caſe the Plaintitf 
map maintain his Action as to either, and then he may traverſe the 
Inducement to the Traverſe ; but where after an Inducement the 
Plea is concluded with a Traverſe of that very Title, which wag 
alledged by the Plaintiff in his Declaration, as it was in this Caſe, 
there the Plaintiff muſt maintain his Title, and ſhall never traverſe 
chat: Indacelnent;i/. 474932) tiny 2048 euro one: 
But on the other Side it was argued fo2 the Plaintiff, That the 
Incumbent, tho' he is the immediate Poſſeſſoꝛ, yet he may as well de. 
fend his own Right, as counterplead the Title of his Adverſary.; 
but then it muſt not be where he was'pzeſentess by one, and whete 
he maintains his Title under another, as the Plaintiff in this Caſe 
had done; foꝛ tis alledged in the Bat o that the Defendant! was j1e- 
ſented by Mollet ; and the Plaintiff in his Replication affedges, that 
the Defendant was pꝛeſenten by Chriſtopher - keeYE;Aand-traverſes 
that he was pꝛeſented by Mollet; all which the Welendaut had con 
keſled by demurring to the Replication, and theretoꝛe he is nom eſlap⸗ 
ped ta plead any Thing as to the Title ot Mollet, betaule it ap⸗ 
pears he was not the true Patron; '/ nnn *7ů 
But admitting the Dekendant might plead tothe Title ot Mollet, 
pct. it is not well plended here, becauſe he ought'to have relied an 
the Matter, which induced the Traverſe in the Bar, and ſhould not 
have traverſed the Avoidance at any Eime arter the Convepance:of 


the Yano! made to the Plaintiff Crane; fo2 he ſhauld have pleaded, 


that on ſuch a Dap Mollet was ſeized; in Fee, and did pE@ſent- him; 


and this had been a good Tonkeſſion and Avoidance, of the Platutiff 


Title, which was, that: the Manoz, &. was conveyed to Moller, 
who:conveyed it to the Plaintiff Crane, and that the Church being 


* 4 „ *, » Fa 4 
ent. en Y% 
| * „. 1 1 4 FS * oy * 


teplied, Chat the Church betame votd by the Death of the Jncumbent 


Reeve, 
2 


nuid by tht Death ol ide Jncumbent, jt belonged to Crane to pꝛe; 


Fah e, f F 
Tf this had been /plgaped, then the Plaintiff Crane ſhould habe 


<W bats js nk . L3> — > a 09. nnen a FEE nt 


"Qua impedir. 


. 
Ws 6 I CADE - 7 
— 4 * 


Reeve, after Mollet had conveyed the Hano? to the laid Gras, * 
hould have traverſed that it became vold before that Time; and this 
would have bzought the Right to have been tried; koz tis a certain 
Rule in the Law, that when ſeveral Titles are in Queſtion, the el- 
deſt ought to be traverſed; and if ſo, the Defendant ould have 
traverſed the very Commencement of the Plaintiff's Title, 

But let that be as it will, pet the Traverſe in the Replication 
muſt be good, becauſe the Traverſe in the Bar was immaterial, any 
ought not to be taken ; if lo, the Plaintiff hach done well to tra⸗ 
verſe the Jnducement to ſuch an immatertal Traverſe, 

Now ſuppoſing the Fat to be true, as alledged in the Replicati- 
on, viz. That the Plaintiff Crane was ſeized of the Manoz, &c. 
and that whilſt he was ſo ſeized, Reeve did pꝛeſent the Defendant by 
Aſurpation; pow could this Matter be put in Jſſiie, unleſs the 
Plaintiff had alledged that the Defendant was preſented by UAlurpa⸗ 
tion, and traverſed, That he was pzefented by Mollet? Fog ik he 
had taken Jſſue upon the 
&c. at any Time after the Conveyance made to Crane, then the 


Preſentation made by Reeve by Alurpation, could not habe been in | 


Queſtion. 
So that it is plan the Defendant had ſheltered himlelbunder the 


Title of Mollet, by whom he was not pzeſented ; foz the Plaintiff 


had erp2eſly allevged, That he was peſetited by Reeve, and this 
was'confefſed by the Demutrer ; and thus his being pꝛelented by 
the akozeſaid Reeve 'by Uſiirpation, was wholly concealed, which 
ought not to be, becauſe the Incumbent is enabled by the Statute 
25 Ed: 3. to defend his own Right under his Patron, and if he hav 
nd Right; then it is impoſſible fo2 him to defend it: There was no 
Judgment given, but the Court inclined'foz the Defenyant, © 
The Serjeant tells us, he had all this from the Report of thoſe Ser- 
jcants who argued on each Side ; it is in many Places very intricate- 
ly reported, which I have made as intelligible as I can; and after all; 


it is no more than a little ele in e which is neicher ai. 
verting or inſtraQive to the Rea eader. 12 1 Ov . 
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efendant's Traverſe of the Avoidance; 
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Mano and Lands in the Occupation 1 FAY iam Herbe rt; and 


after the Determination of that Leaſe, then rendatng 91. 128. 'more 
ut the four moſt uſual Feaſts, with a Clauſe of Re-entry, if the ſaid 
411. 28. 4d. ſhould be behind fo2 a Month after the ſame ought to 
be paid as afozeſaid, being lawfully demanded ; then he confefſeth the 
' Alllgnment by Veel to the Plaintiff, and Letter of Attozney made by 
the I; an and Thapter to Ward A Tl. Hinton, to demand the Kent; 
then he ſets. fozth, that the 21. 8s. being Part of the 91. 12s. 
was due foz a Quarter of a Pear at Chriſtmas, and not paid 
within one Month afterwards ; that the ſaid Rent was demanded 
the 22d of January, in a High-way in the Wood, and the Plain⸗ 
tiff fo Mon-payment diſtrained the Cattel. 
dhe Defendant rejoins, Thar he on the ſaid 220 Day ol January 
came to the Wood, a Quarter of an Hour befoze Sun ⸗ſet, and ſtaid 
till the Sun was down, and wy there read to pay the Rent, and 
traverſed the Demand. 8 | 05 
c 


1 


4 


a b — FORTE. — — — | 
3 1 1 43. 
e 1 1 
odd, 8&. which is a 
Nene nd ald 42 | 
ri hy dent, Sec. et A Petit ſe fu- 
per Ne Inn's ant hav 6. edt 36 hf + 
The Serjeant tells us, Chat he wbt a lf ab of this Re- 
co2d belt or Juſtice Warburton's Ganuſcttpt,' under which was this 
Obſervation of the Judge's Hand-wiiting. 3 
Nota, This Matter of joining Iſſue was moved ſo often, that the 
Court was quite tired ; and kez that Reaton my Low Dyer took 
the Paper Book, and made the Iſſue to be upon the Demandant ut 
ſupra, which he wꝛote with his own Hand, and Harper and Moun- 
ſon ſubſcribed their Names, quod rarum ; and pet it was upon the 
Account of this Rarity, Jerk the Serjeant enquired; the Recoꝛd at 
large, accowing to 
I ſuppoſe he means that he printed the Record: at large for it is 
eight Pages. 19 et ae 703 +" Ni | 
Now whatever he means by my Lord Dl winkin the Iſſue to 
be upon the Demandant, and. tat for this Rarity he inquired the 
Record), is not itite ligible to me; but that-which Lean collect out of 
the Books to take this Matter Underſtood is, 250 
he Rent in the principal Caſe being not made payable' at an 
Phack tertain, the Plaintiff alleged the Demarid to be in a de n 
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in the Wood oi à certain Day. 
The Deſendant ſaid, That ic exme to the Wood on the Day, and 
was there ready to pay it. 
1!!Nob (there was W great Debate amongſt 'the'Serjeants : at Bar, 'whe- 
ther pay” Lad ER as = bo os eh of 5 Plaintiff, or on 
tho Readineſi of db . the Money © And at laſt my Lord Dyer 32 
\ DjerOtells: ho "Mite was Joined upon the Demand. in the High had 


in the Wood. FT 21% 

| "The Condition ot the Re-entry was upon the Non n 

the Went within a Month "after ever He, and the Demand 
uus s Days after the Quarter, and ſo not a full Month; but this , co 166. 
was geld well enough, it being a Condition of entty fo2 Pay- 

ment or Bent, 8 lb ig" otherwiſe in many Tales, as in the it 

Ponths to collate it ſhall be accounted Kalendar Months, 

. The Caſe of Fabian and 1 there was the Wh Ive ; but; 1 40 252: 
tles the Rent Was made pay N and I Lot: Day ; an 

the Condition of the ee If tlie Rent was not paid twen- 

dy one Days afterwards, being alt demanded KA T Place cer- 
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Cro Eliz. 49. 


Co. Ent. 
517, b. 
A 8. 


417. 
Cliff 620. 


Yelv. 141. 


* This 1s 


omitted in 


the Plea. 


Rent du 


caption” jurat* procedere debeant. 
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Campion verſus Bale. 


Cooke.” Kill. 36 & 37 Cat! I. Rot. 331. 
Huntingdon, ff D EPLEVIN fo? taking his Sheep in Sewers 


Leys; the Defendants make Cogniſance as 


ailiffs of William Barker, whoſe Fcchold-it was. 
The Plaintiff replies, That he was ſeized in Fee of a Meſſuag 


in Bury, &c. and p2eſcribes to have Right of Common in Sewers 


Leys fozhis Sheep, after Harveſt till Candlemas ; and in the Pear 
when the ſame, 02 any. Part thereof was not ſown, then from Lam- 
mas Day to Candlemas ; that thzee Acres lay fallow, &c. and that 


the Plaintiff put in his Sheep and Lambs utendo communiam in 

Sewers Leys. en Lg ©: 

_ The Defendants maintain their Bar, and-traverſe that the Plain- 

tiff was ſeized in Fee of the Meſſuage, &c. ©  - | 
The Plaintiff rejoins, That he was ſeized in Fee, &cc. and there: 

npon they were at Jfſue, and the Venire facias was retomnable Otab. 


Pur'; which is the laſt Return in Hillary Term. © 


. Then comes the Defendant in propria Perſona ſua, at the Niſt 
prius, and pleads, That after the laſt Continuance, viz. after the 


12th Day of February, (which is the laſt Day of the Term) and 
befoze the 8th Day of March, de quo quidem 129 Februarii the 


P2oceſs was continued uſq; ad hunc diem, the Plaintiff did releaſe 
the ſaid Adion, & hoc parat eſt veriſieaafnße. ee 

The Plaintiff appears and demurs to the Plea; which was adjudg⸗ 
ed not good, becauſe there was no Place where the Releaſe was er- 
ecuted; beſides, it was a verp infowmal Plea. of a Beleaſe, foz it 
ought to have been pleaded in Bar, vir. Quod quer Actionem ſu- 
am prædict ulterius manutenere non debet, quia dicit quod poſt ul- 
timam continuationem placiti prad', viz. poſt Octab. Pur' laſt paſt; 
from which. Day the Action was continued to this Day, viz. in 
quinden, Paſ. then next following; and befoze that Dap, vis. 
8 Martii, the Plaintiff mentioned in the Recod. per Nomen, dc. 


did releaſe, and he ought to conclude his Plea in Bar, viz. Petit Judi- 


2 6, (the Plaintiff) actionem ſuam præd', inde verſus eum ha. 
bere ſeu manutenere debeat Jam not conclude it as he did, vir. Si ad 
W This 


Aen. „ 


"This was to the Foun, but then to the Matter of the Plea, it 7 
ſeems that a Releaſe after the laſt Continuance is a good Plea in 
Bar, if it had been well pleaded. 
And this is inferred from a Caſe in m Lord Rollos 2 Ale. which 2 Kal. br. 
was in Replevin - A. the Defendant made Cognizance in the Right 42. 
of C. and had judgment to have a Return, and Coſts and Damages; 
and upon a Seire facias brought againſt A. to have Execution, he 
pleads a Releaſe from C. in whoſe Right the Cognizance-was made ; 
nd this was held no Plea, becauſe C. was not a Party to the Suit; 
rom. hence it was inferred by the Serjeant, that if he had been a 
Party to the original Suit, that his Releaſe had been a good Bar. 


-— 
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» Seer veiſus Smith. 
Benn. 4 ' Mich 2 Jac. Il. Rot. 37 3. 


: 


Wilſhire, EP LEV IN- fo2 eaking her Cattle fit the High⸗ 
way Street; the Defendants made Cogniſance 
as Servants to John Blomer, ſetting koꝛth, That he was ſetzed in 
Fee of an ancient Parket held every Me ay in Highworth; 
then they preſcribe to take a Þalf-penny foꝛ Toll fo2 every Hog ſold 
in the Market ; and if the Buyer refuſed to pay ft, then to diſfrain 
fo2 the ſame ; that the Plaintiff bought two Hogs-in the Market; 
that the Toll was demanded, and ſhe refuſed to pay it; and (o ther | 
juſfified-the taking the Diſtreſs fo2 the ald Toll. 

The Plaintiff replied, That ſhe is Tenant of the Manoz of Han- 
ningdon, in the ſain County, which is ancient Demeſne, and that 
the Tenants of ancient Demefne are quit of Toll in all Places in a 
this Kingdom; and upon Demurrer, 
At was objetted to this Replication, that the Plaintiff had not 

well intitled her: ſelf: to this '\JIzivilege, foz the ſays ſhe is Tenant of 
y Manor, and Waarbete⸗ the may be n to be e of the 

anor. A 12 i N 50 

She ought to babe altedged; that the was teizen in Fee of ſuch 
Lands, 8c. which ſhe held of ſuch a Perſon, as of his Yano? of 
H. which is ancient Demeſne ;.and' ſo ts Thompſon, Lib plac' 30g. 

What I ſhall obſerve from theſe Paragtaphs is, That it ſeems a 

very illogical Conſequence, that becauſe the Plaintiff hath altedged 
12 ſne is Tenant," therefore 8 may be een to be: Lady of the 

anon 1 INTL I 

Then as to the Precedent 1 in e, thor is no/  Altegarion. of 
any Seiſin in Fee, or that the Plaintiff held of ſuch a Man as of his 
Manor of 4, It was a Replication, as this is; wherein the Plaintiff 
ſaid, that the Village of 4. was ancient Demeſne, and the Plaintiff 
dwelt there, and heſd Lands in the ſaid Village in ancient Demeſne, 
but did not ſay of whom, and that all ſuch Tenants and Inhabitants 
axe Toll-free, Oc. | 
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tended to be Lords ok Manozs; birt if they thou be fo intended, i; 
- . fS:erprefly ſatd in F. N. B. 228. b. that the e e (hall be 
Gel e * 


260. b. 


0. ſuggeſting, that he & homines & Tenentes ſui of that Manor ought 


F. N. B. 
228. b. 
Litera D. 
Cro. Elia. 
227. 


Reg. 260. B. be dilchar ged ol Toll; and ſo are the'CUrits in the Regiſter, and 
F. N. B. 2 28. a. F. N. B. 1 * Sent: Ane N 377 : TI? Fi Thats! &.. 4 | , 
2 Inflitutes It was objecked that the Pyſvileye was laid too general, fo? tis to 


221, and 
not 222. 


. applied themſelves to manure the King's Demeſnes, which by their 


*Cio. Eliz. 


vid | 1 þ 
„ ; | 


Eis true, the Book tellg us, that this\EXroptioni was Bifainoy 
ed; fo in many Cafes, as well as this, where Pelcriptions ate al. 
ledged in Tenants and Inbabitants ok Manozs, 'they'Thall not be in. 


„/ 


quit ot Toll as well as the Cenants. | 

And Fitxherbert gives this Reaſon for it, becauſs in the Regiſter 
there is the Form of an Attachment brought by the Puke of Gh. 
ceſter, who was Lord of the Manor of S. againſt the Bailiffd of 


r $194 > X | 1 


to be quit of Toll; and that by a former Vrit the Bailiffs-were com- 
manded to ſuffer the Duke and his Tenants to be free; which Writ 
they did not obey. — 8 

Then as to the Objedion, That the Plaintiff ſhould have alledg⸗ 
ed that ſhe was ſeized in Fee, &c. there is no JNeceflity of it, be⸗ 
cauſe a Tenant fo2 Life, oz Pears, 02 Tenant at ill, who held in 
ancient Oemelne, ſhall be quit of Toft; and therefoze tis not uſual 
to expꝛeſs what Eſtates ſuch Cenants have; but tis ſufficient to 
ſay. quod homines & Tenentes de antiquo Dominico, &c. ought to 


222 u 


be quit of Toil in all Places ; but Cenants of ancient Demeſne are 
not diſchat ged of all Things, but only of ſuch which ariſe upon their 
Tenements, and which are fo2 the Eale of their Families, and not 
foꝛ Perchandize; and the Reaſon is, becaule in the Beginning they 


Tenure they were obliged to do; therefoze foz their Encouragement 
to undergo that Labour, they had the Puvilege to be Toll-free, fo; 
oll Things which did ariſe oz grow on the ſald Lands; but when 
2 they! turned Yerchants, they were out of the Reaſon ok this 
A llege. | 90452007 nn nne 
ln the Paragraph above: mention d, the Serjeant makes no Man- 
ner of Diſtinction between Places and Tbings; for thus he argues: 
f- The Privilege of a Tenant in ancient Demeſne to bequtof Toll 
in ll Places is too general, becauſe he is not diſcharged of Toll of 
all 1 hings,: but only of ſuch which ariſe on his Land. 
Now i muſt appeal to the Reader whether this is not an admi- 
rable Way of. Reaſoning ?. For I would fain kHnñ e. whether ſucha 
Tenant is not diſcharged of fach Thing in all Plæeh where he is 
Tena? ?:? l c e et np Toi 
But to proceed, he tells us, this Objelliond was dilallowed, be 
cauſe this Pleading agreed with the fo2mer in the Regiſter, and with 
Kaigbt and Ward's-Caſe, which was an Acton foz taking a Cable 
to? Tolle in which the Plaintiff vecrlares, Chat Loſtock is a All- 
lage and ancient Demelne, and that the Tenants of ancient De⸗ 
meine are to be quit ot Coll in all Places ;; that he was an Inhab 
tant and Tenant there, Nee. is $01 aft ehis. bla Ong „1 WE 
e3063icedal Ps onengT das His 2203 bag NHMW 3 vil lo bib 
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_Replevin. | 


a. a dt. At. —— 2 4 4 


"is Detenvant juſtified the taking by Uertue of a Cuſtom fo2 
- taking Coll foz any Goods bzought by Sea to merchandize, and 


that the Plaintiff bzought-by Sea twenty hundzed TUeight of Ca- 
bie to merchandize: Chis was held a good Plea, becaule it appear- 


ed the Cables were brought thither to merchandtze. 


Now if the Hogs in the puncipal Caſe were bought to merchon- | 
dize, that ought to be ſhewed on the other Side, otherwiſe it ſhall - 


be intended that he was about his lawful Bulineſs, accoꝛding to 10 
Dutp of his L enure in Sotage, which ig to plow the Lands ok hi 
Loꝛd, aud not. to buy Hogs fo2 Merchandize. 
Iis true, A Tenant in Socage is by his Tenure to plow his Lord's 
Lands, but 1 cannot imagine how. the Serjeant could. bring that. in, 
where the ſubje& Matter was about buying of Hogs, and I muſt ſo 
far diſagree with bim, that I ſhould rather think the Ne bought 
the Hogs to merchandize, than to plow the Land. 
Che Serjeant concludes this Caſe with two Nota Ss: one was, 
Chat the Plaintiff had not alledged a Pꝛelcription fo? this Paivilege, 
Noz that he had given Notice befoze he did take the Diſtreſs that 
be wag. a Tenant in ancient Demeſne, fox lo is the eren n 
Ompion. 
But he anſwers, That he 1 need not alledge a 122eſcription to this 
3 becayle it is given to ſuch Tenants by. the Law of the 
and 
Then as to Notice, &c. this might have been a colqurable Ob⸗ 


jetion, ik the Banoz of which the Plaintiff held, and the Place 


where the Diftreſs was taken had been in different Counties; but it 
appears by the Recom that both were in the ſame County; and there⸗ 
foe after the Plaintiff had ſet fozth his Cale in his Declaration, 


tis ſufficient foꝛ him to ſay, that the Defendant Przmiſlor, non igna- 


rus, &c, and ſo is Ward and Knight's Caſe in Cro. Eliz, _ 

Ik a Man retain my Servant in the ſame County where J divell, 
an Aﬀton will lie upon the Statute of Labourers, without giving 
Notice of the firſt Retainer ; but if the laſt Retainer was in another 
County, the firſt Baſter muſt give Notice that he was hired by him; 


and this Difference ſeems to be warranted by the Year-Book, 17 Ed. . 


4 7; 18 Ed. 4. 5. which was thus: 

V An Action was brought upon the Statute of Labourers; where: 
in the Plaintiff ſet forth, That he had retained a Servant in "T cad, 
and that the Defendans bad likewiſe retained. the ſame, Perſon there 
before the End of the Term. 

The Defendant pleaded in Bar, That he found the " 4 wan- 
dering in another 1 out of Service, &%. and thereupon he hi- 
red him for a Year, and traverſed that he retained him in London; 
and this was held a good Plea, inen N en to the laſt Ma; 
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Midd. ff. JN Replevin the CUrit was in the detinet fo2 taking hig 
: Goods in the Pariſh of St. Martin's in the Fields, in a 
Place called Maiden-lane, ad valentiam 201. & ea injuſte deti- 
nar, Ge | r 92 
Ehe Dekendant in his Avowry lets fozth, That the Place where 
&cc. contained a Meſſuage with the Appurtenances in the Parich of 
Covent Garden, and that one Humphrey Michel was ſeized thereof 
in Fee, who deviſed it to the Defendant koz 21 Years, who let it to 
one Peddy faz a Pear, under the Rent ok 28 J. payable quarterly; 
and ſo avowed the taking fo2 a Quarter's Rent, 
21 Ed. 4. 64. And upon Demurrer, this Avowzy was held ill, becauſe it did 
9 H. 6. 39. not anſwer the taking in the Declaration, ko; he Would have trayer: 
ſed the Place where the Plaintiff alledged the taking to be. 


But then an Exception was taken, viz. That there was @ Ga. 


- rfance between the CUrtt'and the Count; fo2 the one is in the deti- 
net, and the other in the detinuit. 
But the Parties agreed to mend on both Sides, and ſo this 
Point was not reſolved, but certainly it was a material Dbjefion ; 
fo2 in a Replevin in the detinet, the'Plaintiff muſt recover the Ga. 
Co. Ent. Iue of the Goods and his Damages fo2 the taking; but if it is in 
610, 611. the detinuit, that is, in the Preterperfe& Tenſe, it implies that the 


F. N. B. 69.B- Plaintiff hath his Goods again; and therefoze he ſhall only recover 


fo2 the wzongful taking. 


'% 


— 
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"Egerton verlus Sheafe. .. 
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Kent, M. D EPLEVIN fo taking his Cattle in Houſe-field, &c. 
| The Defendant made nizance as Bailiff to 
William King, Adminiſtratoz of Joan Kin 


where, &c;. contain 11 Acres in Meſham, ok whit 


h George and Ri- 


chard Coventry were leiſed in Fee; and by Indenture made between 


them of the one Part, and Thomas King and the ſafd Joan ok the 
-- Other Part, reciting that one William Clerk by his lat CUill; vated 
in September 1649, deviſed to the ſaid Joan, his eldeſt Daughter, 20]. 
per Annum, payable half yearly during her Life. and after her De- 
ceaſe, to the Peirs of her Body, fo2 their Maintenance and Educa- 
tion, until they ſhould attain the ſeveral Ages of 21 Years, and de- 


5 — that the Place 


piled 


- of Difteſs toz the faid 4 L. 
That Apa und fra 19 King had” Aue Willa x3 Nigg tber 


bi ths oc 5 Sur oe - a> «+ 14, wes ew * & v4 # — SC. CEE LED OO —_—_ << Oo — 
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7050 i the 85 9 Tin "I 
eo mas cy; 
citing hong 1 25 
Coventry, in ar nt 
and the lald EP A8 0 Paß 55 1 os ering 
Charge of 20 1. to the ſatd Thomas King and Joan his Wife, — 
to the Heirs of the ſald Ligands nb fre eng hook 
Acres, with a Clauſe of ſtreſs, &c. and covenanted to pay the 
Chtldzen of Joan, 300 I. at their. several ages ok eighteen, if 
Daughters, - and twenty _ if ls and if Default ſhaſl be made 
in Payment of the (200 1 1 n they pithe ap eorge and Ri 
Coventry did by 1 cain _ Ap t A 
and, Joan his Mike and to wn cirs 0 iy Joan, an Annui 
a, Joan i ober and above 925 laid ana bits £ u Foz 


ature o Penalty to de i(uing out of the P3enmin, wr : Cite 


eldeſt Son, and Richard ant Thomas, and nd other Chiltzen. ' 
Chat William King was be kull Age in April; 1670. ſo that 100 1. 
was due to him, which: not being patd Je lw Annultx vf 4 l. per 
Annum became due to him. 


e ſaid , An King 


That his Father died in April, 1680. and his Mother allo dien 


inteſtate; and Adminiſtratfon a Sree to the faty William King, 
and becaule 40 1. ok the kaid Annuty ol 4 1. 
bekoꝛe the Death or his Father-fo2 ten Peste, the Defendants as 
— 7 ot the faid' William King,” made Cogiizanee, &c. and upon 
| emurrer, 110 E len 
The Queſtion was, tuhether the fout- Pony per Arhum was 
a 'viſfint Rent, 02 'a-nomine pœnæ annered to the 20 l. per Annum, 
as if 'tis a nomine 8 73 then the Plaineitk coul t diltrain fo2 
t. 14 6.48. ON 2376. 
'Beeauſe at inch 155. cake Heirs, PcG or Adwiniſtra⸗ 
tors of a Man ſeizedivf'a Rent, Cc. had no Remedy for the Arrear- 
ages incurred in the Life- time of the Owner; but now a double Re- 
medy is given by the Seatate 32 H. 8. both by an Action of Debt, 
and 5 Diſtreſs ; but this is in Caſes of Rent - Services, Rent. Charge, 
| Renit-Seck and Fee-Farm Rents but 2 nomine penæ is not within that 
an ſo that an Action of Debt lies in ſuch Cale, and not a Di- 
8 
Thoſe zudges who held this was not a nötige benz, argued 
r. that this annual Rent of 4 1. was not to arile upon the Default of 
Payment of the Rent-Charge of 20 l. but upon a collateral Yatter,, 
viz. upon Non-payment of the 100 l. Patcetof the 300 f. Now a 
nomine peenz fs always created upon Default of Pipitteiit ofa Kent 
befoze granted, and though tis ſaid in the Indenture, that this 4 1. 
wall be paid as a'Foxfeiture oz Penalty, that mut be intended for a 
he fo? not paying the 100 J. as ufo2eſald. ' 

Admitting it to be an independent Renk, thei the Aueſtion 
will be,” Mhether the Artbitagey inturted in the Like time of Tho- 
mas King the HugbanÞ, as well as Jun which were due in the Let 

4 0 


Annum, was due 


4 I. 4 4 
1 F | 
; Hi V13NS70.) 
"Br ace gas pl fo he 2 
nd. be u ar, Lune ni eon! Gre) wot 0) .f * OL "4a WY! | 
rt Tom. root "OT MENT UT ITT TT EN: 2 


t) gag 02 nnen zo Uto in 1 a. 5 1; 8 833905 


ee, K A dee 

0 210 bes 4 8 1 
28 7 5 Fatt 4.146 Wh; Ir. Hos * 52 re 
kacke IN FY taking, fir; Sis a 1 kalten 


AY} - 18 341 0 


al K 
"The 8 Nada) pfeabs, Chat be was tze din Fee. of thirty 9 | 


Catt E- in Mi jeham Moore and becau c four of. the Pl gintiff g 
- 9 ein 75 to the Damage ok the Defendant, he in 
.9Þ Right, and the other Defendants as 2 to him, juſtt- 
os 
ohn H 55 


ing, Sec. and 55 to the other hoot Steerg, the Defendant 
es in Midleham Moore; and becauſe th 


eſworth ſays, t he was te in Fee of eight Cattle- 
0 Steers were chere do⸗ 
8 5 e is Paſture, he took them. 
laintiff, 
1 a” 


aß to the ay fo2 Toking four Steers, demur: 

there was a, Joinder in Demurrer; and as to the Abou 

the two Steers, he pleads,” That the locus in quo ig Parcel of 

e Manor of Midleham, and that he was ſeized of the ſaid Manor 

e and that there was ſufficient- Paſture fo2 the eight Beats of 

RO Defendant Holdeſworth, and fo2 all other Cattle of thoſe who had 
Right of Common there. 

"The Defendant rejoins and maintained his Abomp; and farther 
ſaid, That no Perſon but thoſe who have Cattle-gates, had any 
Right to put their Cattle in there; and that the Defendant. Holdel⸗ 
worth, and divers other Perſons, were ſeized and poſſeſſed of tio 
hundzed and ſeventeen Cattle⸗gates, and that the Plaintiff had no 
Right ok Common there; and traverſed, that there was. ſufficient 
Pere koꝛ his eight Steers. and the Cattle of all others who had 

ig * | Soy 
The Plaintiff demurred and had Judgment. becauſe the Defen- 
dant did not ſhew any manner of Title to theſe CaCl-goees; either 


by Gant 02 Pꝛelcription. 
The Serjeant cites 1 Juſt. 121. to prove this Matter, but 'tis not 


to be, underſtood whether be means the Text or Comment; but! 
think neither of them is much to this purpoſe: The Text is, 57 If a 
Man will preſcribe to ſuch Things that cannot be aliened *wichout 
Deed or Fine, he myſt lay the Preſcription'i in himſelf and his Ance- 
ſtors, whoſe Heir he is, and not in him and them whoſe Eſtate he 
hath z and Littleton gives this Reaſon, viz. becauſe he cannot have 
chat Eſtate without Deed or Writing, which he rought to ſhew if he 


will 


* 


S g 


oa. „ 0e 


S Dre 


Ren — 
will have the Benet of it; but when he preſcribes i in in himſelf and kis 
Anceſtors, there he comes in * Deſcent without any Deed. 


is true, 4 3024 ch an may preſcribe by a Que eſtate to 
ate 


ſuch Things whidh Hand fd Iqnewents, and may ſay, 
That he and they boo ſe Eft e hath, 8 ere ſeized of the 2 


Daa e gs "rk 4 625 hin "+ Lat ey pal by Aff na 
iena- 


27 UA 5 10 
| IS ns 7 Von e-preſcribe 
.at 1 he lie ae rib ink cann 
N 7 & Pin ip” preſcribe F 
1 be FR bim 15 | 187 1 Y 
hourany” e dor wheh 
it mo 1e 5 "tis ba 7 os 10 oe dest. js claimed b 
the Preſcription; ag the) a que E Aledged of fu 
Things. As for in ace, a N May a4 Gl and a Leet 


derived out fit; naw. if, Man cl aims 4 Title to the Leet, he ma 
reſcribe. chu he. and 7% iceſtors,. and all. 40 woe Eftate be 
ath in the Hhizdred,, | ave out of Mind had a 

Then he proc igel anc tel 115 That ee Eng terte bi 
ſelf by a que Elte, ut. ele muſt ſh ſhew. bow, unleſs it be in the Caſe 
of an AV wre e he k the Attor, yer he i is become 
a Defenda 


and that he and all thoſe whoſe Eſtate he hath in the faid Hundred, 


had uſed to hold a. Leet there; and that at every Leet, the Inhabi- 


tants uſed. to pay 16 J {iT Certs ta; and that they have uſed to 
diſtrain for the ſame: It was objecked, That the Defendant in ma- 
king a Title to the Leet by Preſcription, conveys..the. Hundred to 
mien ec . by a, 4e Eſtate, without ſhewing a Deed of it ; now this 
might have been 
in Queſtion; Fae where a Thing is daimed by, Reaſon of an H 
dyed; there tis ſufficient to ſay, Fnac be he Was ſeize C of the Hundred 
3 ſþewing any Title. 
9 was another Objetion in the pzinicipal Cate viz. he 
thy Kan in Bar to the Abahmp, had alledged that he was (red 
of the Mano of Midlcham, of which the Place where 
* Parcel, which might verp well be, and pet the Pialntit babe 
no Title to the Sofl, foz that might be the Land of ſame = 
holder of the Manoꝛ ; but this Exception was over-ruled, becauſe 
it is the Demelnes alone, and not any other Lands, that is Parcel 


of the Panoz; and lo the Plainti had Judgment, | 


A 
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The Caſe 39.2 gan. is'2 1 le more. the Putpoſc i it Was in Re- 2 Leon 24 
plevin, the Defendant av Hit for £49 he was ſeed p 4 Hundred, * Leon 78. 


4 good Exce Pos if the Hundred it felf had 498 
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1.265 ot er tha a ee e &c, fo? that the 
Er Faw 1 7 "colin Vatch-houſe Field, and that the Deren. 
vant. Joice mag polleſle of he George Inn in Barnet, and of eight 
Cloſes. of Paſture, of whi _ the Place where was Parcel, kon and 
ring the Term of eight Praxs 3 ahd being to poſſeſſed. be demiſed 
5 to one . N 55 1 ſeven Pears, under a Pearl Bent, 
C g atrear, a 
2 Plaintiff pleads in Bar, Chat be was polltiſed of the Cat. 
| it 25 one. Arthur Grootock, and ſame other ot his Servantg 
| | Jy hi mand, wete travelling from a'certain All in Leiceſter- 
A, thzough. Barnet towards London, ad proficuum' averiis illis 
Faciend', and did not. ſay to Bavket ; und that the Dekendant Jvice, 
knowing that they were the Plaintiff's Cattle, vid by the Content 
hk the ſaid Wilh, give. On n Leave to. put the Cattle there fo) 
Nen Fo - one Night 8 Journe towards London, und that they put them 
* accopdin „ prove eis 
em. 


©, The Detendant Ma * the Cattle wete Levant and Con- 
chant in the Place where, Les and that he took theni'foz Rent ar 
tear. Wh 
Ede Plaintiff rejoing as in the Vor, traverles that the Cattle 
Were Levant and Couchant, to which the Defendant deriutred. 
This Caſe is reported in 3 Leon. where the chief Queſtion was, 
"Whether theſe Cattle coming towards London for Provifion for ſo 
great a City, could lawfully be diſtrained for Rent of a Cloſe; in 


> Leon. 260 


which they lay but one Night in their Journey? And it was held 
they wight, for * tis unreaſonable that Cattle coming from all Parts 


10 th Kingdom, ſhould be Privileged all the Way from all Land- 

rds. .... 

2 Serxxaut, Luis tells us, That Juſtice Lntwjch, upon the fiſt Ar 
9 hel Jah his 0 theſe Cattle were not liable to a Diftrefs, and 

. Go, Elix. t he 

549, 396. is Variou y reports aſtice (role; and which 1 Vs to be thus: 

V A Clothier put out Wool to ſpin, and afterwards came with a 

Horſe to the Spinner's Houſe to fetch his Yarn ; the Spinner having 
no Beam, they both went to a Neighbour's Houſe to weigh it; and 
—— they were there, the Lord diſtrained the Horſe and Yarn for 

Services; the Court held the Diſtreſs unlawful, becaufe the Trade 

et a Clothier is for the publick Good, and he ovght to be allowed 

all neceſſary Means to compleat his Trade. | | 


* But 


te fee; and that the. Defendant ſeized | 


Gi N pinion upon Rede and Bwrley's Caſe which 
reed” by | 
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But this ſrems to Fry 4 weak Reaſon, for though the Trade of ma- 


ting Cloth is for the publick Good, yet weighing of Lam cannot de 
of lo great Importance, as tu privilege it from a Diſtreſ. 
Ibe Setjeant bath made a: ere, Uhether the Avowoy is not bab, 


becauſe the Defendant ſaid.he was poſſeſſed of the Place where the 


Diſtreſs was made, without ſhewing how? 
And for this he bids us look into Pell and Garlick's Caſe in his 


Book, where the Quere is reſolved : It was Treſpaſs for taking four 


Colts z the Defendant pleads, That he was 


there Damage Feaſant: Now it was held, That where a Man is Plain“ 
tif; he may declare that poſſelſiomatur eſt, which is good againſt a 


Wrong doer; but where he is Defendant, and will juſtiſie by any 
Special N either in Treſpaſs or Replevin, *. 20 W new a | 


Title: 
And now I will add anothet Quere, FL. Whether i it backt not been 
better if the Defendant had alledged and ſtood upon the Privilege 
of an Inn? And not to ſay that the Cattle were put into the Cloſe by 
the Conſent of the Landlord; 50 for motetraſtending fuch Conſent, 
he er nn them. Nan df en C01 
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1 10 verſus Bullen & a. 
Cools. Hill 1W. & M. Rot. SEE 


Warwick, T Peeueva fo) taking his Goods 1 2 Houſs in 
Warwick: The Defendant Bolton avows in his 


own Name, and the other Defendants make Cognizance as his 


atliffs, fog that the Place where is a Cottage in Warwick, and 
that the ſame and another Cottage and Harden in Warwick, were 
Parcel of the Banoz of Warwick, until the 31 Decemb. 7 Car. 1. 
and afterward, and were Copyhold, and deviſeable by Copy of Court- 
Roilz dut doth not ſap ad voluntatem Domini; that Ring James I: 
was ſrized of the ſaid Mauoz in Fee, and granted the Pꝛemiſlſes by 
Copy of Court-Roll, to ont Hews fo2 Ninety nine Pears, undet 
the Rent of 4 d. per Annum, and afterwarvs by Indenture under 
the Gzeat Seal, granted the Mano? to Sir Francis Bacon aud others 
fo2 Niuety nine Pears, as by the Jnrollment' ok the ſaid Indenture 
appeareth; that the ſurviving Leffee aſignen his Intereſt to Wil- 
liam Williams and others, and then a Title is derived to King 


Charles 1. who granted the Reverſion in Fee to one Ditchfield and 


others; and they granted the lame to Bolton the Gzxandfather, and 
to Norton and Laffell, and their peirs ; that Williams aſſtgned his 


Interest to Bolton the Gzandkather, tho being leisen, the Reverfion 


deſcended to Stephen his Son and peir; and aftetwards the fad 


Indenture under the Gzeat'Seal was lot, poſteaq; oblit ſeiit de 
5 A reverſione 


poſſeſſed of a piece of 
paſture Ground called — Upper Markt-Binlk, and took the Cattle 
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5 —— but voth not-fap Sephaaeabite and that the Rebel 


deltended to the Dekendant bis Som und petr, and id avows Topgs. 


34 Rent, vt A d. per Annum o dux teen Pearas s 
Che Plammtiff replies; and by Pꝛotettation chat the Place where 
ts not Parter df the Nano}, Ge. and pro placito!Taith, Chat bene 
& verum eſt, the King demiſed ta Sir Prandts Bacon, Gee. but tra. 
vberſed the Graft made bp King Charles J. to Ditchfield. 
And upon Demurrer⸗the Craverke was held inlafficient, aid fo 
was the d vou; 1. Becauſe it was allepged that the Tenements were 
prong Core of: 1 W rer wanne: rden "ad volantatern 
Ominti. M E 5 * . 11 I Oy Jus SUTIN] * 


der the Seat Seal] androſers to the ; Entoimentz but doth not pro 
:duce any Exempliũcatian oꝛ Gonſtat- I 1 gnibs lt! 6, 


3&4 El. 6. Tis true, if a Man might alledge as in this Caſe, that the Deed is 


cap. 4. 


Hob. 51. 


loſt, the Statute of the 3 and 4 Ed.:6,'1would: be''to little Purpoſe, 
by which tis enacted, That an Exemplifcation of the Enrolment-of 
Letters Patent under the Great Seal; ſhall be as good as if the Let. 


ters Patent Were produced: Which Ad was made in» favour of the 


Subj ect; and the Words ſeem to imply, that the King's Grants 
mould be enrolled, that the Patentee. may have the Benefit of ſuch 
Grant, if it ſhould happen to be loſ ttt. 

Then the Queſtion will be, TUhether this is not helped by the 


Conteſſion of the JPlaintiff in his Replication, v1z. that bene & ve- 
rum eſt that the King granted, &. 


under the Gzeat Seal? Two 
Juſtices were of Opinton, That tis not alen; but as to that the 


Court gave no Judgment. bs 
But admitting that the Defendant ought to ow produced an 


Exemplificatipn, it may be a Queſtion, /VWEether the Plaintiff can 
take Advantage of it upon a Motion, or whether he N not to 
have.demurred) Specially; and ſhewed it for Cauſe 2 A 116 
3. Cis ſald. Chat Stephen being letzen. Sc. the Indenture:was 
loft;; and that/2 Novemb. 20 Car. he Died de tali Statu ſuo ſeiſit when 
it chould have been Stephen died de tali Statu ſuo, W. 
- But eertainiy this touſd never be an Objettion ol any Weight, fo⸗ 
tbe whole muſt be taken as an entire Sentence ; and in one Part of 
it is alledged, That He: was ſeized in ee, which muſt be intended 
to continue ik nothing is ſhewed to the cantruvy: No if the Fee 
continued in him, it is impoſſbie any ather ſhould die ſeiz ed. 
Beſides, tis alleugen, That afterithe Death ol Stephen, the Re⸗ 


verſion deſcended to the Defendant; ag bis. Don and pur which 


could not be if he had not dien letze. 360) £0900 
Now though it is not ex preſly averred, that Stephen died ſeized, 
yet if by the Pleading it appears ſo, tis ſafficient.. nog 
As where Lands were given to Elixubeth, aud the Heirs af; her 
Body, the Remainder to: John Piſſing and his Heirs; and in a For- 
edon, the Demandant counted, that the Lands after the Death of 


Robert Piſſing, who was a5 Brother and-Heir of Hugh Piſſing, who ha 
4 ; n 


Elizabeth and John, ought to remain to her as Daughter. aud Heir of 


| —— Replevin. _ I 


a . „* Act. 


Son! 204 f Heir of Toby 5 e by the Form I the Regiſter;/Ar ſhould 
be, dig after the Do of Elizabeth' and Jabs, the Lands bought to! 
remain to the Plaintiff, as Cbuſin and Heir of Joh the Don. 

Now though it was not alledged that ſhe was Cousin and Heir, 
cc. yet it N e by the r _ ſhe was ſo, pg gag. held 
ſufficient.” . Und 3917.51 £233 @129T" 1; 10 Kilt 


r — 


80 in a Farkbiltactty "Deſeeideb: the Demähdant aledged; chat the 1 340d. 216 


Right deſcended: to dim after the/Death of Leonard, : as'Brather and 
Heir of the faid[Leydrd,! $5 but did not alledge: that 7 2d aid died 
without Iſſue, yet this was held wal enough ; becauſg if Leonard had 
Iſſue, then the Demandant Gould hot be Brother and. Heiftb him 

Theſe were all Exceptions ue t the Pleaving, WE fo, _ 
Yatter, the Cale u: inen 

fl. A Veale bob Bears id müde of a Copphold Cenement. reſety- 
ing Rent, then a Leaſe is made of the Manor it (elf, „to wür the 
Cenement belonged; the Revetrſton in Fee of which Mano erpcite 
ant upon the Determination of this laſt Leaſe; was gramed to Bol“ 
ton the Gzandfathet,: and two'-other Perſons, and afterwards they 
being all ative, the Leaſe fo: Minety nine Pears: Wayne to Bol- 
ton alone, whole Gzandſon avowed fog the whole Rent. 

Now the Queſtion is, Mhether by the AMgnment of the: Term 
to Bolton alone, it was not merged in the Freehold, which was then 
in 2 5 of them and by Conſequence the Joint ⸗Cenancy deſtroyed _ 
fo2 1 
Rent, and having avowed ko: the whole; 15 W is altogether | 
bad, (HOY eie oi .201 Wt, 521 F. . 
Tis true, ik a Man abows fox! moze than his Due, there be tall 
have u Return fo2\what” is due, and no mo2e but this muſt be un⸗ 


it was deſtroyed, then Bolton hay @'Title but to Part af the 


derſtood where the quantum of the pearly:Reat is agreed on both El 


Stdes in;the Pleading:! and: thep differ pan what is — met 


eth that the Avowant hath no Citle to all that he claimed, he haſt | 
not have a Return fo2 any Part, but the Avowyy is wholly naught. 

. The -Serjeantſays,- This-Queſtion was never pet- reſolved, and 
therefore he puts a Qꝛuære on it; and that the Reader may be inform- 
ed, he refers him to my Lord Coke's Comment on Littleton, 182. b. 
where be ſays, I a Leaſe ig made to two. faz their Lives, and then 
the Lefſo2 granteth the Reverſidn'to both, and to the Heirs ok their 
Bodies, the n leyerep, and ther are Din in Com- 
mon. 8 2 — * 

So ik a Man makes a Leafe to two for Ps Eh and after- 
wards granteth the Reverſion to one of them in Fee the Jointure 
is ſevered; and the Reverfion is executed koz one Molety imme⸗ 
diately in himſelf, and there is a Tenant fo2 Life of the other Doty, 
the Reverſion in Fee to the Ozantee ot the:ſaid Reverſion;: 
In Littl. Sect. 302. Ik there are two Joint Tenants in Fee, and 
one ok them maketh a; Leaſe ot his Eſtate to a Stranger fo Life, 

ye one Joint Tenant and the Leſſee, are Tenants in Common; 
fo2 the Freehold is levered; and koꝛ the ſame Reaſon wa ages 
that depends upon the Freehold is ſevered 1 = 


1 
-- 
* 
— * 
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RKReplevin. 


tle Intereſt, and therefoze my Lom / Coke's Comment in 185. a. 


— 3 
Al thele Caſes do nat come up to the Queſtion, becauſe they all 


concern the Freehold z but the Caſe under Debate, concerns a Chat. 


comes a little nearer to the Matter. ST ee ee Net 
ſſ. M there are two-Joint-Tenants in Fee, and one of them 
maketh a Leaſe for Years reſerving a Rent, and dieth; the other 


- -- .Joint-Tenant ſhall have the Reverſion by Survivozſhip, which ſhewg 


that the Jointure was not ſevered by granting this Leale. 


22 68. 
Yer 178. 


C Ent. 596. the firſt Brownl! 105. to this purpofe. 


Dyer 184. 
Dyer 257. 


_ - Now the Difference between that and the pzincipal Caſe is only 
this, viz. That in the Cale in Littleton, one Toint⸗Tenant had 
made and departed with a Chattle Jntereſt, viz. a Term fo2 Pearg, 
and in the pzeſent Cale he had gained one; but there was not any 
Freehold acquired in either of theſe Caſes, fo2 that was ſill con. 
tinuing and never ſeparated krom the Jnherita 
Parties were Joint ⸗Tenants. | | 
The Serjeant tells us, Judgment was given againſt the Avowant, 
which he-conceives was fo? the ill Pleading, in not-alledging ad vo- 
luntatem Domini, &. and not fo2 any other Dbjeitions made toit, 
fa2 the Court gave no particular Beaſons fo2 their Opinion. 

He concludes this Caſe. with a Nota of his own, viz. That the 
Defendant had pleaded, that he was ſeized of the Keverſion (erpet: 
ant upon the Determination of the Term fo2 Ninety nine Years) in 
Dominicoſuo ut de feodo, when the Mecedents are ut de feodo only, 


* 


2A. 20.27. ſnithout Dominico: But firſt he inſtances where tis pleaded i» Domi. 


nico ſuo, and ſo are the Books in the Margent; but I find nothing in 
In lome Pꝛecedents tis otherwiſe, viz. That the Reverſioners 
were leiſed ut de feodo, but that is when the Reverfian depends up⸗ 
on an Eſtate foz Life, and therefo2e it's naught-if tis pleaded in 
Dominico ſuo ut de feodo, when the Reverſion depends upon a Free: 
bold ; and fo2 that Reaſon an-Avow2y was held inſuſicient, 
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©... Rainbow verſus Worrall & al. 
Winford. Trin 2 W. & M. Rot. 1731. 


Ni ens 2908, nnen UB] en ren e | 
Warwick, f. Jy EPLEVIN againſt four, fo2 taking a Taggoti 
ina Place called the Street in Priors Marſton, 
Prin & 5: oft mp reg 82 3, 

The Defendant's confeſs: the taking, &c. but pleaded in Bar that 
the Plaintiff releaſed two of them 6 Feb. 1. W. 3. but doth not (ay 
befoze the CUrit, ox pending the TUrit, oz after the latt Continu- 


: 


nee, of which the 


at he had: declared againſt the Defen- 
dants in Michaelmas Term, 1 W. 3.” modo & forma prædict, — 
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that they imparled till Hillary Term koltowing, and ſo ſets fozxth 
Continuances tilt Eaſter and Trinity Term, and demands Judg- 
ment, if the Defendants ſhall be admitted thus to plead, after they 
had imparled from Eaſter to Trinity Term z and upon Demurrer, 
the Queſtton was, Whether the Oefendants had not loſt the Advan- 
tage of this Plea, by imparling after the-Leafe was made, becauſe 
by the Jmparlance they had affirmed the Action; fo2 if they would take 
any Benefit by the Releaſe, they ſhould have pleaded that it was made 
after the lat Continuance; which they could nat do in this Cale, be- 
cauſe it was made befoze. ©. 2 „ 4 9 
"This. as admitted to be true, ik it had been akter Jſſue, joined, 35 H- 5: 1. 
foz fo ate all the Books; and that there is no Occaſian ok ſetting 35 Kl. 6.8. 


h Contingances befoze, Iſſue. joined, but always alter. 
Ihe Serjcant tells us, there are Variety, of Opinions in the, Year- 
Rooks concerning this Matter: As for Inſtance, tis ſaid, If the De- Fit. Cunti- 
fendant imparles after, he ſhall not plead it in Bar to the Action. d. 
gt after Imparlance, the Defendant may plead that the Plaintiff 

is his Wife, and the Reaſon given is, becauſe it is in Bar; for after 22 x4 4. 
an Imparlante, he cannot plead in Abatement any Diſability of the cap. 36. 
plaintiff, becauſe. by imparling he had affirmed, that the Plaintiff 
JJ C77 OO Goren tres 04 mamta 

Sc after an Imparlance, the Defendant may plead that the Plaintiff . ;, 13. 


entered pending the Writ, or that he ASS... Br. Count 58. 


2 So an Executor, after an Imparlance, may plead in Bar ze unques 35 #7. C. 36. 
POO eee en EANEER * 
But a Defendant cannot after a Continuance plead generally that 
the Plaintiff is made a. Biſhop, or that his Wife Is dead, unleſs he 
lead theſe Matters ſpecially; and ſhew that he was made a Biſhop 
fter the laſt Continuancdce. ORR Phd TS THEY cog HE 
From whence we may colleck, That it any Thing happens pend- 
ing the Writ, and befoze Jfſue joined, that it may be pleaded in Bar, 
tho". there is a Continuance after ſuch Thing happened; but then 
you muſt plead. and ſhew that it happened pending the Writ ; but it 
after .Jfſue joined, then you muſt plead and ſhew that it was after the 
laſt Continuance, without ſaying that it happened pending the Writ; 
and this Diſtinition was made by Jenour the Pꝛotonotaty in 26 H. 8. 
3. pl. 13. And my Lozd Brook in abzidging the Caſe appꝛoved the 
e EAT LY 
Now as to this Matter, tis true, That a Plea either to the -Juriſ- 7 
diction, Miſnoſmer, to the Writ, or in Abatement, cannot be plead- 
ed after an Imparlance, except the Matter happen after. the Conti- 
nuance of the Action is abated, as by Death; but the Defendant 
may plead in Bar after an Imparlance ; and the Reaſon is, becauſe . 
that goes to deſtroy the Action. The Serjeant hath cited a Caſe Au- 
0 72 H. 6. 10. to which I muſt add a Quere, Whether that King 
reigned fo long? For I think he did not reign above 39 Years. 
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Northamp- R Pe ee Nkoz taking Averia, viz. A Pate, in ; 


Avolbzp, viz. That it is not 
to have ſhewen pꝛecikelp that he dwelt in the Pariſh, and that he uſed 


Land there, and the rather, becauſe they he 
pleading the "General Jſfne, as directed by the Statute, and had 


Women. 
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lace called $wine-Court Herne. 


Che Defendants being Dverſeers of the Poo, juffffy the taking 


by Uertiie of a Warrant of two Juſtices of the Peace, direged to 


em to demand 3s. 4 d. debito modo impoſit” on the Plaintiff 
fo2 the Relief of the Pooz of Wiwarſton, by guthozitp, & ſecun- 
dum tenorem cujuſdam Actus Parliamenti, '&c. and he refuſing, thep 
diftrainey ; and Upop e an Exceptfon was taken to the 
iz. That it is not ſufficient to, fay that the Money was 
ſed on him debito modo, fo? that is too general; but they ought 


« 


ad walved the Benefit of 


KF 


pleaded the Matter ſpectally, © 
But it was ankwered, That they had not walved the Benefit of 


- 


the Statute, becauſe they concluded their Avowzy that they had 
talen the Diſtrels ſecundum tenorem cujuſdam Actus, &c. 


Then an Exception was taken by the Defendant's Counlel (and 
not by the Plaintiff's Counſel, as tis in the Book) ; that there was 
a Variance between the TUrit and the Declaration; fo2 the (Urit 
was Quare ceperunt Averia, and the Declaration was foz taking a 
Pare, which cannot be ſaid to be Averia. ae e- 5 
The Year-Book of 7 Ed. 4. 31. pl. 18. is cited, but there is no- 
thing there to this Purpoſe. 1 ge} 
In. Cro, Eliz. 185. the Writ was (lauſum fregit, and the Declara- 
tion was Clayſa, and for this Variance it was held ill; and the De- 
fendants both in that and this Caſe had Judgment, for by Juſtice 
Pomel, it had been naught ever after à Verdict; for fo is 2 Cro. 829. 
where the Writ was for rai/ozg a Yard, and the Declaration was ex- 
Was it for making a Gute, ; which is more than compriſed. in the 

Vrit. 


57 


ing þ s Cloſe, and making an Aſtault in Hamizes &. Ser 
the Declaration for aſſaulting V. A. ſlium ſuum, & Urſulim & Win 
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The 


Homines ſignify both Men and 
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| 9 — — * 
.  Replevin. 5 1 

| "The Serjeant tells us, "That my Lord Chief ſultice Tach was of 

Opinion that this was helped the Statute 16 & 17 Car, 2. com- 

monly called the Oxford Act, "after a Verdict, it being only Matter 

of Form, and ſo held in Prieftly and Langley's Caſe, but doth not 

tell us where tis to be found ; however tis contrary to the Opinion 

of another Judge a as r wee 


* * £4 * 


: — 4 4 " 
Sa 6 dM AE. * an 1 = » nn * 2 1 . A. -_ - 2 - "x: "3 _— 4.4 = — 7 
” = _ 


has EL Seats Cudmore. 
ral 3W. & M. Rot. 303 · 


NY mY JEPLEVIN f02 taking his Cattle in nen; the 
Dekendant males Cagnizance as Balliff to Mary 

and Elizabeth Savil, and to Mary Bennet their Guardian, fo2 that 
the Place where, & is Copyhold, anti Parcel of the Mano? of Cog- 
gelhal ; that the Defendant was ſetzev of the laid Yano? in Fee, 
and: that he granted the Place called Dovernots to the fatd Mary and 
Elizabeth Savil, and to their Þeirs, and by the Rod deliver'd Seiſin to 
them by their Guardlan afozeſaid ; that the ſaid-Jnfants by their 
Guatdian entered, and becaule the Cattle were there, the Defen- 
dant as Balliff of the ſatd Mary and Elizabeth $avil, any Mary 
Bennet, their Gitardian, took them Damage: feaſant. 

The Plaintiff nm Bar to the Cogntzance conkeſleth the Place 
where; ec. is Copyhold z but that Thomas Savil, the Father the 
ſatd Inkants, did by his Till deviſe the Guardianſhip of John Savil 
his Son, and of the faid Mary his Daughter, to his Brother John 
8 and the Guardianſhip of his Daughter Elizabeth to John 
Cardel. 

That the Defenvant Cudinote, befoze the Gzant made to the ſaid 
Infants, granted Dovernots to John Savil the Son, who Died ſei⸗ 
zed, and that the Pꝛemiſſes deſcended to Mary and Elizabeth, ag 
his Siſters and"Coheirs ; that John Savil, the Uncle and Suardlan 
ok Mary, deviſed a Moiety of the 19:emiſſes to the Plaintiff, and ſo 

juſfifies\the putting in his Cattle. 

The Dekendant replies and confeſſes the Gꝛant made to John Sas. 

vil the Son, and the Deſcent to his Siſters as afozeſatd ; but ſaith 

ag to Copyhold Lands, &c. of which there is na Guatdtan + and 

eo quod it belonged to him, ſecundum Conſuetudinem Manerii, to 

aſſign Guardians to infant Coppholders of the kald Manoz, he did 

alugn Mary Bennet, and at ſuch a Court adumtted her to be Guar- 

dian to them, and then he admitted the ſaid Inkants as Þeir to their | 

Bother, and ſo juſfiffes the taking as afozefaid: - 

The Serfeant tells us, there is a ſhozt Repozt of this Caſe in; Lev. 395. | 
Levi to this Effeft, viz. That upon a long, intricate and ill Plead. 1 
ing, there was but one Point reſolved by the Eourt, without any 2300 
Banner of Regard to the ** in Pleading 3 and that was, —_— 
| That 

4 


V; 
\ " by - 5 A 
| 1 a — * * —— = — kk 
' ) 4 * o'FY * 
72 N VII. be, 
372 Reple 
" 
G ah. 


That a Coppholder is not within the;Statute ok 12 Car. 2. to 
deviſe 02 diſpoſe of the Guardianſhip ok Inkants, but that the Loy 
of the Manoz, warranted by Cuſtom, is Suardlan to an Inkant or 
Copphold Lands, and this by Reaſon ot the Meannels ot that Eſtate; 
and if it ſhould be otherwiſe, it might be very pꝛejudtcial to fevetal 

5 oꝛds bf Mänozs. | | be one 7%. - 
The Serjzant endeavours to convince the Reader that his Brother 

Levinz was miſtaken in ſaying that there was but one Point reſq]. 

ved ; for he tells us, the contrary will appear by his Report. 

Tis true, Serjeant Levinx hath ſtretched the Point to a very great 
Length, which our Serjeant hath divided into three Points, but ſtill 
no more than what Serjeant Levinz comprehended in one; and 

therefore no more was reſolved: /. 0 

And this will appear upon reading the Caſe in both their Books; 
for our Serjeant tells us, the Opinion of the Court was, that a Lord 
of a Manor had not Power at Common Law, without a particular 

Cuſtom to grant the Guardianſhip of an Infage Copyholder of his 
Manor; which Words do imply, That by a particular Cuſtom, the 
Lord may grant, G c. and ſo is the Reſolution, in Levinz; for if the 
.ord is Guardian by a Cuſtom, he may certainly grant the Guardian- 
ſhip to another. rr N len l 14 81 OG ex! 

Theßg he proceeds and ſays, that the Cuſtom was well alledged; 
this likewiſe is implied by Levinz z, for if the Cuſtom had not been 
well alledged, the Lord cannot be Guardian. r 2 . 


0 


8 0 ) * * © 4 * 7 
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Ti further ſaid, That the Statute did not deſtroy the Validity of 
ſuch a Cuſtom, nor extend to Copy holds in ſuch Matters, becauſe 
chat would make an Alteration of the Cuſtom, and might be preju- 
e . 10 0 048, 90 tn DC 
And this is no more than what Serjeant Lenins has reported in a 
ſhorter Manner; for he ſays, that a Copybolder, is not within the 
Stature, that is, he hath no Power by the Statute to deviſe. the 
Guardianſhip.of his Children, but that the Lord is Guardian by Cu- 
ſtom, ec. which is the ſame Thing as to ſay that the Statute doth 
not extend to à Copyholder, and that it doth not deſtroy the Force 
and Efficacy of the Cuſtom ; for if the Copyholder-is not within 
the Statute, all the reſt is implied. ' \ 
But I cannot blame our Serjeant for being a little peeviſh with his 
Brother, becauſe he had given the Pleadings a very ill Name: Now 
I ſuppoſe he did not mean the Cognizance, nor the Rejoinder, in 
which he was concerned himſelf as Counſel for the Defendant; and 
if ſo, then it muſt be the Replication; which I ſuppoſe was drawn 
by our Serjeant, who was of Counſel for the Plaintiff; and it is 
Sh 5 to raiſe his Paſſion, by calling it a long, intricate, and ill 
„%% , os 00079 011 
Aud to that Matter, he enters the Liſt with his Brother, and 
ſubmits it to the judgment of others, upon the Examination of the 
Record it ſelf ; and what he afterwadrs reports, whether the Fault 
was in him, or bis Brother? er ang I e 20 . 


* 
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"Replavi. As Xo ; 


at Lido n. not find that he juſtiſies his dan Planlling for be only 
. what; was moved and argued by himſelf, and what was ill 
| pleaded by Serjeant Bebinxæ. MG! 803 301 5 790.4 „Dünstee ail ; 

f. Chether a Low of a Panoz may de jure, and without a par- 
ticular Cuſfom, grant the Guardianſhip of an Inkant, Copyholder 
in Fee within his nne 1 | 

I think he might have left out his laſt Clauſe ; for if the Copy- 
holder is an Infant, he muſt be under the Age of 21. 

And as to this & pee argued, That the Loꝛd hath no ſuch Pow: Hob. 216. 
er de jure, fo2 h be 3 diſpoſe of the Copphold ak a Lunatick Hur. 16. 
without a partic and the Cales of Lunacy and Jnfan- 
cy fall under the — Non fo? they both ſtand in need of the 
Help and Aſſiftancecot: others. 

Jf a Copybold delt end to an Infant, the next Relatiott 02 Friend, 2 Rol. Abr. 
ta whom the Land cannot deſcęend, ſhall hade the Guardianſhip of 40. 
him z o which chews that the Loans: not untitled. teen it is by 


Cullen 16 n Nin nor ii! 13945 * 
Cbereroze, if a Lem hath ns Title bar byCuſtom, the-nere Que: 
nion wil be. N ren rhe 


Whether this Cuſtom was well alledged in the Pleaving and he 
argued, it was not; kfoz tis ſald, that the Stſters being under 14 
Pears, and having no Suardian as to the Copphold Lands, eo quod 
it belonged to the Dekendant to admit and aſſign Guardians to ſuch 
Inkants, according to the Cuſtom of the Manor; therefo2e he did 
admitz &c. Now this is not a poſitive Allegation ol ſuch a Cu⸗ Cro Eliz. 
ſtom, koꝛ he ſhould have laid, that 2 Manerium talis habetur con- 185. 
ſuetudo, &. and then have ſet it fo2th ; but to ſay that it belong Lach 138. 
ed to him to admit; had been ſuffictent, if he had added theſe TUo2ds, 
a tempore cujus contrarium memoria hominum non es and lo Aleyn 68. 
it hath been adjudged even after a Aer dick. 

There was another Exception taken to the Cognizance, which the 
Defendant made as Bailiff to the Inkants ; and that cauld not hie, 
vecauſe it appears that they were under the age of 14 ; and in ſuch 
Caſe they cannot male a Batlitf, therefore he would have made CT og⸗ 
ntzance as Bailiff: to the Guardian. 

Beſides, the Replication was repugnant to the Cognizance 3  fo2 
by the one, it's ſaid: that he, as Loꝛd, had granted the Place where, 
&. to the Inkants, &c. and by the Replication he conkeſled that he | 
had granted it to John their Rother, and that after his Death it 
deſcended to the Infants, as his Siſters and Heirs ; ſo that by the 
one they were immediate Purchaſers, and by the other they had it 
by Deſcent, which is contradifozy ; he ought to have alledged the 
Gzant to the Bother, and the Deſcent to his Siſters : Tis true, 
the Lozd permits an Heir to plead his Admittance in the Nature of 
a new Grant ; but this is to avoid an Jnconventency, becauſe-it may Rep. 22. B. 
be impoſſible fa him to ſhew. the firſt; Gzant, fo2; that it might be 
made Time out of Hind ; and by it ny un Time- of Demo, 
then the Cuſtom — * ht 
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** 1 
Vut cettainly the Defendant: might at firtt have pleadedehe ad. 
mittance to John ag a Grant, and not have contradified hunteff in 
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E PL E v I N fo2 nw a Cow and a Stuck of _ 

One of: the Defendants made Tognizatice as Bal. 
litt to Sir Chriſtopher: Wandesford, late Sher it ot Vork ſhire, and 
the other as his t, fo2 that dne Nathaulel Day wad pofſeft:y 
of thoſe Goods, and that a Plaint was levied againſ him in the 
County-Court ; and he not -appdaring! upon Summons, there was 
an Attachment awarded againit My Goods; and lo juſtifies the 
taking them. $4 | 

The Plaintiff replies, Chat he was poſteſfed of the aid Goods, 
and traverſed the Poſſeſſion of Day. 

The Defendants take Ilſue upon the Traverſe, and the Jury 
gave a Uervf# fo2 them as to the Cow, viz. That it was the Con 
_ of Day, and aſſeſſed Damages and Colts to 40s. and as to the 
Hay they found fo? the RENT and allelled the like Damages and 


Coſts. 
Now in Avowries, where Part is found for the Plaintiff and Part 


for the Avowant, it hath been a Queſtion whether the Jury can aſ- 
ſeſs Damages and Coſts for the Plaintiff, becauſe the Avowant him- 
ſelf is in Nature of a Plaintiff; and ſome Part of the Iſſue being 
found for him, that plainly eus that he had a Right to take ſome, 
tho' not all the Goods. 

To clear this Matter, the Serjeant hath cited a Caſe of Denton and 
. Parſons, which is reported in ſeveral Books, and is the ſame i» Ter- 
minis, tho' under different Names; and he hath tranſcribed the En- 
try of that Judgment, which differs as much from the Books as they 
do from themſelves. 

The Caſe; / In Replevin the Defendant onkel for 361 Rent, the 
Plaintiff. as to 12 7. pleads Payment; and as to the other 241. ſhe 
pleaded an Agreement and Satisfaction, one of theſe Iſſues was 
found for the Plaintiff, viz. that ſhe-paid the 12 J. and the Jury aſ- 
ſefled Damages and Cofts ; and the other was Cage tor the Avowant, 
viz, That there was no ſuch Agreement. 

Brownlow tells us, that the Plaintiff ſhall lim Caſte 40d Damages, 


York, fl. 


and the Defendant ſhall have a Retorn habend', but no Coſts tad Da- 


mages is true, he ſaid, that where Avowties are ſeveral; they 

ſhall recover Coſts and Damages on both Sides; but that will not affect 

the Caſe at Bar, becauſe that was a OO Avowry. * 
My 


— 
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My Lord Rolle hath reported the ſame Caſe; and he tells us, Mbit. Rol. Rep. 39. 
liel moved that the Plaintiff might have Judgment for his Cofts and 
Daxweges 3 but the Court was ſo far from giving any Judgment in it, 
that Doderidge: bids; him enter at his Peril. * 
| Juſtice Croke tells us, that the Jury aſſeſſing Cofts and Damages for O Face 453. 
the Plaintiff is void 3 for where any Part is found for the Ayowant, 
there ſhall be no (o, ard Damages againſt him, becauſe by ſuch Find- 
ing, it appears that the Taking was lawful. | 

The Poſtes is, 191924 pnimum exitum, that Mary Denton paid the 
121. and the Jury aſſeſſed Damages and Coſts ; and as to the ſecond 
Iſſoe, they find that ne Agreement was made, and aſſeſs Damages 
e#d Coſts likewiſe for the AV-² ¾9 ů nt. | 
The Entry of che judgment as quod Maria Denton capiat per breve, 
Oc; and that the Avowant gat inde fire die, and that he have a Re- 
torn, of his Gods, Damages und Coſts & conſideratum eſt, that Mary 
Denton fit :quieta of the ſaid 12 /. but that ſhe may not have any Da- 
mages and Coſts aſſeſſed by the Jury, 40 quod videtur eidem Curiæ hic, | 
that Damages and Coſts were wrongfully aſſeſſed by the Jury. | 

\ The Entry of the Judgment in the principal Caſe was the ſame in 

Subſtance. ---+-. HS I * | 
The Reporter tells us there are various and contrary Judgments in 
Ręplevin, where Part is found or adjudged for the Plaintiff, and Part 
for the Defengant ; but there are no ſuch Precedents in any of the 
Books of Entries, but in the firſt and, ſecond Books of Judgment ; 
which are in private Hands: The Entry of it is in Mich. 15 Jac. II. 
Rat. 458. B. R. as follows, | 

ſſ. Jn Replevin againſt A. and B. | 

The\Plaintiff had a Gerdick againſt A. and Damages and Coſts, 10 Book of 
and B. was acquitted of the Taking, &c. and Damages and Coſts Judgments, 
were aſſeſſed foꝛ him; and the Judgment was, That the PPlaintiff l. 115. 
Gould be amerced as to B. but that B. ſhould have neither Damages 
or Coſts, becauſe he ought not to have it by Lam. 
In 2 Car. I. The Pꝛoperty of an Heifer (which was Part of the 
Goods taken) came in Queſtion, and it was found fo2 the Defen- 
vant, and Damages and Coſts ; and another Iſſue was found fo2 the 
Plaintiff, and Damages and Coſts aſſeſſed by the Jury fozhim; and he 
had Judgment fo2 his Damages and Colts ; and the Dekendant had 
Judgment that he ſhould recover, but not his Damages and Coſts 
aſſeſſed by the Jury fo2 taking the Heifer ; but his Damages occa- 
fone Præmiſſorum to ſuch a Sum per Diſcretionem: gf the Juſtices, 
at his Requeſt, and in that Behalf luſtained accoming to the Foꝛm 
of the. Statute, *8&c. which he thinks ts be 4 lac. cap. 3. und p20- 
bably tig ſo, becauſe that Statute takes in not onlp thoſe Actlons 
wherein Coils are given by particular Statutes as Replevin, Debt. 
Treſpaſs on the Caſe, Detinue, Accompt and Eſeament, but ail 
other Ations whatſoever; rt en | 

It may not be improper. in this Caſe to ſhew in what Actions, 
Caſts were given by particular Statutes, and how it ſtood at Com- 

* J. Before 
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—— cettainly the Defendant: might at firli have pieadedehe ad. 


mittance-to John ag a Grant, and not have contraviftey 411 0 


this Henner. Lucwych fo} the Plaintiff, Levios 
dant. a * of N 14 goon if g 
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WET 1 Poſer, Seal”. ai "nem 
ran 3 W. & . Nor 46e 7.1 Ants 


TIE 207 29 12 41 me 
York, Fi E PLEVI N 2 taking a Cow and'a-/Stiick of Hay. 
One of: the Deten dans made Cogntzance as Vai 
litt to Sir Chriſto her Wandesford, late Sher ift ot Vork ſhire, and 
the other as his t, fo2 that: due Natbagiet Day vas pofeffd 
of thoſe Goods, and that a Plaint was levied againſ him in the 
County-Court ; and he not appearing! upon Summons, there was 
an Attachment awarded againſt his Goods ; and ſo juſtifies the 


— 


The Plaintiff replies, Chat he was poſſeſſed of the Caid Goods, 
and traverſed the Poſſeſſion of Day. 

The Defendants take Jſſue upon the Traverſe, and the Jury 
gave a Uervi# fo2 them as to the Cow, viz. That it was the Cog 
of Day, and aſſeſſed Damages and Colts to 40s. and as to the 
Hay they found koꝛ the date, and afſefſed the like Damages and 


Coſts. 
Now in Avowries, where Part is found for the Plaintiff and Part 


for the Avowant, it hath been a Queſtion whether the Jury can aſ⸗ 
ſeſs Damages and Coſts for the Plaintiff, becauſe the Avowant him- 
ſelf is in Nature of a Plaintiff; and ſome” Part of the Iſſue being 
found for him, that plainly ſhows that he had a Right to take ſome, 


tho' not all the Goods. 
To clear this Matter, the Serjeant hath cited a Caſe of Denton and 


| Parſons, which is reported i in ſeveral Books, and is the ſame in Ter- 
minis, tho under different Names; and he hath cranſcribed the En- 
try of that Judgment, which differs as much out the Books as they 
do from themſelves. & \ 

The Caſe; / In Replevin the Defendant wore for 261. Rent, the 
Plaintiff! as to 12 1. pleads Payment; and as to the other 241. {he 
pleaded an Agreement and Satisfaction, one of theſe Iſſues was 
found for the Plaintiff, v3z. that ſhe paid the 12/7, and the Jury aſ- 
ſeſſed Damages and Cofts ; and the other was found tor the Woman, 
viz, That there was no ſuch Agreement. 

Brownlow tells us, that the Plaintiff ſhall have Coſte and Damages, 
and the Defendant ſhall have a Retors? habend', but no Coſts tad Da- 
mages: *Tis true, he ſaid, that where Avowies are ſeveral; they 
ſhall recover Coſts and Damages on both Sides; but that will nat affed 
the Caſe at Bar, becauſe that was a joint Avowry. 15 
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My Lord Rolle hath reported the ſame Caſe; and he tells us, Mbit. Rol. Rep. 3. 

liel moved that the Plaintiff might have Judgment for his Coftr and 

Dameges; hut the Court was ſo far from giving any Judgment in it, 

that Doderidge: bids: him enter at his Peril. | 5 
juſtice Croke tells us, that the Jury aſſeſſing Cofts and Damages for oe 473 
the Plaintiff, is void 3 for where any Part is found for the Ayowant, © 
there ſhall be no (ot, and Damages againſt him, becauſe by ſuch Find- 

ing, it appears that the Taking was lawful. ö 

The Poſtea is, gudad primum exitun, that Mary Denton paid the 
121, and the Jury allied Damages and Coſts ; and as to the ſecond 
Iſſue, they find that ne Agreement Was made, and aſſeſs Damage: 
end. Coſts likewile for the Ayowant, _/ 
The Entry of che judgment is quod: Maria Denton capiat per breve, 

Gr. and that the Avowant gat inde fine die, and that/he have a Re- 
torn, of his Gagds, Damages und Coſts 3 & conſideratum eſt, that Mary 
Demtor ſit quieta of the ſaid 12 /. but that ſhe may not have any Da- 
mages and Coſts aſſeſſed by the Jury, eo quod videtur eidem Curiæ hic, 
that Damages and Coſts were wrongfully aſſeſſed by the Jury. 5 
The Entry of the Judgment in the principal Caſe was the ſame in 
Subſtancſe. e e 184 2 
The Reporter tells us there are various and contrary Judgments in 
Repleyin, where Part is found or adjudged for the Plaintiff, and Part 
for the Defendant ; but there are ng ſuch Precedents in any of the 
Books of Entries, but in the firſt and ſecond Books of judgment; 
which are in private Hands: The Entry of it is in Mich. 15 Jac, II. 
Rot. 458. B. R. as follows,» 

ſſ. In Replevin againſt A. and B _ 

The Plaintiff had a Uerdi# againſt A. and Damages and Coſts, 1 Bock of 
and B. was acquitted of the Taking, &c. and Damages and Coſts Judgments, 
were aſſeſſed foꝛ him; and the Judgment was, That the PPlaintiff fol. 115. 
Gould be amerced as to B. but that B. ſhould have neither Damages 
or Coſts, becauſe he ought not to have it by lam. 

In 2 Car. I. The Pꝛoperty of an PÞeifer (which was Part of the 
Goods taken) came in Queſtion, and it was found fo2 the Defen- 
vant, and Damages and Coſts ; and another Iflue was found fo2 the 
Plaint iſf, and Damages and Colts aſſeſſed by the Jury foʒ him; and he 
had Judgment fo2 his Damages and Colts ; and the Dekendant had 
Judgment that he ſhould recover, but not his Damages and Coſts 
aſſeſſey by the Jury fo2 taking the Heifer ; but his Damages occa- 
fone Prxmifſorum to ſuch a Sum per Diſcretionem of the Juſtices, 
at his Requeſt, and in that Behalf ſuſtained accomying to the Foꝛm 
of the.Statute, &c. which he thinks ts be 4 Jac. cap. 3. and p20- 
bably 'tis ſo, berauſe that Statute takes in not onlp thoſe Aitons 
wherein Coſts are given by particular Statutes as Replevin, Debt, 
Treſpaſs on the Caſe, Detinue, Accompt and Ejeament, but ail 
other Ations whatſoever, © | 

It may not be improper. in this Caſe to ſnew. in what Actions, 
Coaſts were given by particular Statutes, and how it ſtood at Com- 
mon Law. | 5 155 1 CMS [15:08 0 To! ny 37h 3 8 
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7 Beſore ehs Sevens 7 H. g. cp. 4. the Avowant was to i dend 
his Right at his own W though he diſtrained for a very jaf 


Cauſeʒ yet at Common Law he was not allowed Coſts or Damages, 


* 
4 
. a 


for which Reaſon many Perſons would roplevy* their Goods un, 


for Vexation. 2 21% N 


Jo remedy this' Miſchief, that Statute was made, dy which ib gz 
enacted, That where Common Recoverier are ſuffered of Manorsz th 
Recoverors may diſtrain for 'Remt-Service# and Cuftortis, and ma 
Avowry and Cognizance for the ſame; and if it is found for them, 
or the Plaintiff is barred, they ſhall recover Damigel and" Coſt, 
Now Common Recoveries being always had by Cohſent and K. 


| greement between the Parties, tis very plain, that ithe Recoverors 


came into thoſe Manors, under the Title:of thoſe Lords, who luf. 
fered ſuch Recoveries ; and they had no Remedy at Common Law 


to compel the Tenants and Freeholders te attorn to them; and with: 


out Attornment, they could neither diſtrain or avow for Rents, 
Cuſtoms and Services which lie in Tenure; and therefore that Sth: 
tute was made to enable them to diſtrain, ws, $0) ha be eff 
But becauſe that Act extended to Perſons only, which held Lids 
b Rents, Cuſtoms and Services of particular Manors, therefore 
uno 21 H. 8. cap. 19. it was enacted, That the Avdwant, Ge. ſhall 
recover Coſts and Damages, not only for ſuch Rents and Services; 


but likewiſe where he avows or makes Cognizance for Damage-Fea- 


4 Fac, I. c. 3. 
Actions of Debt, Treſpaſs on the Caſe, Detinue and Accompt; but 


ſant, or other Rent or Rents.” 111 Lit 1. 


The statute above- mentioned extending: only to Avowries, and 


there being many other Actions withirf.the ſame Miſchief, the Par- 


an Anno 4 Jac. 1. made another Ad, in which the Statute 
1 H. 8. cap. 15. is recited, which gives Coſts to the Defendant in 


Actions of Treſpaſs and Ejetment were omitted; therefore that 


2 Cro. 520. 


Statute- was made, by which Coſts were given to the Defendants in 
thoſe Actions, or any other ATions er” hk wherein the Plaintiff 
or Defendant might have Colts. ' 

It was by Reaſon of thoſe general Words, that in Replevin, where 
the Defendant juſtified the Taking, Ge. for an Amerciament in a Court- 
Leet; that even in that Caſe he had his Coſts, though ſuch Juſtifi- 
cation is neither for Rent-Services, Cuſtoms, or for any other par- 
ticular Actions for which Coſts were given by any of the Statutes of 


| H. 8. above-mentioned. 


In the ſecond Book of Judgments, fo. 204. No. 9. The Pꝛo⸗ 


perty of Part of the Hoods, was-found to be in the Plaintiff as ad⸗ 


miniſtratoꝛ, and Damages and Coſts tared by the Jury, who found 
the Property of the Reſidue to be in the Dekendant; and as to 
that the Plaintiff was amerced, and the Defendant was acquitted; 
but the Defendant had neither a Retorn' Habend' oz Damages, 02 
Coffs: Tis true, it doth not appear whether this Judgment was 
given either befoze oz after 15 Statute. SOL 


In the ſame Book, fo. 210. N®. 28. The Defendant tendered two 
Iſlues, 0 one of which was non cepit, which was found agatnſt him; 


and 
I 


* W 89 ng AS mc. 


"—_ I .. 5 * ä 


Nein 


and nd the other Illue fo bim; and ſeveral Judgments given f02 both 
to have Damages and Colts aſſeſſed by the Jury; and this was be⸗ 
foe the Statute 4 Jac. 2. N 1 113 
In the ſame Page there is an Avoww foza Rent and an Amer⸗ 
tiament, and a Uerdi# fo2 the Dekendant as to the Rent, and ko 
the Plaintift as to the Amerctament: And the Judgment was, 
That the Plaintiff nil capiat as to one, and the Defendant. to be 
amerced as to the other, and to have a Return, &c. and his Da⸗ 
mages afſefſed by the Jury," but the Plaintiff had mayer CI, 
oz Coſts, 

In the lame Book, and in the next Page, two aba f02 the Tak- 
ing, &c. f02 108. fo: an Amerciament, and kfoz 12 8. 7d. Rent, 
and 248. 2 d. Kelief, and as to the Amerciament and Reltef, the 
Plaintiff demurred, and they were at Iſſue as to the Rent; and the 
Platnitiff had Judgment upon the Demurrer fo2 the Amerciament, | 
und the Dekendant had Judgment. fo2 the:Relief, and a Retorn' Ha- 
| bend that the Plaintiff had neither Damages 02 Coſts, becauſe the 

Avotdant had a ſufficient Cauſe to diſtraa n. 

In the ſame. Book; p. 215. No. 4. fl. The Defendant avowed 
kor an Amerciament in a Court⸗ Leet, and likewiſe fo2 another 
Caule; the Tſſue as to the Amerciament was found foz the Avow-' 

and the Judgment was, That be n "oe. A Return, &c. 
but no Damages 02 Coſtss. AN d 

The Reaſon given by the Book is, 1 Damages and Coſts 
were not due by the Statute upon an Avowry, for an Amerciament 
in 'aiCourt-Leet: Tis true, ſuch an AV wry is not comprehended 
in either of the Statutes of H. 8. but it falls under the general Words 
af the Statute 4 Ja. which takes in all Actions where the Plaintiff 
or Defendant might Wen Colts; fo that ah e eee mull pegs: 


before that Statue 


But the Serjeant at laſt hath added 2 Nata, That the Judgment: 
in the pzincipal Cale, that both the Plaintiff and Defendant ſhould 
haue their ſeveral Coſts, is different from any of the Pꝛecedents 
above⸗ mentioned: koz the ' Recovery here is joint, and likewiſe a 
joint Jfſue taken upon the Pꝛoperty, both of the Cow and the Stack 
of Hay, and the one was kound to be in the Dekendant Pay, and the 
other in the — 


— — GG 
* — 


Ble v verſus C Cooke. 
Tompel 0 bat 5 W. & M. ; 


90153302 : Ov Age A 9 

London «1 Y EPLEVIN. fot taking night CanziChairs, 6 &. in 
the Pariſh of Cripplegate !c! 1 10 0.79 27 nem 

| de Defendant, Proteſtando That the Detlaration was intul⸗ 
tient, becauſe the CENCE * ſet foath any certain. PID 
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. . ravia Taylor, and her Heirs, 
2 | . 


enz then de avomen. ge 


Chat both the Teſtatoz-and-the Counteſs were dend, that Pere- 
grine enteren, anb Hay two Sons, Robert and Nicholas, and died; 
that after his Death the Pztmiſſes delt enden to Robert, who died 


without Jaue, and therenpon the ſame deſcended to Nicholas, and 
after his Death, to his Son and Heir Peregrine Bertie, who. wag 


difletſed by the ſaid. Fotherly, who made the Settlement as akon 
fafd ; and that attetwatds Peregrine, the Son and Heir of Nicholas, 
enten e mn 277 anon pie nog ee e e ant, 7. 
The Plaintiff, proteſtando That the Low Willoughby was not 
ſei5ed, cepiped, that  befoze the (aid Fotherly had any Thing in the 
Dꝛemiſſes. Sir Herbert Whitfield was ſeized thereof in Fee, and 
being lo ſeized made a Ftoffment to Fotherly and Merridale, and 


their Peirs; that Fotherly ſurvived, and was ſeized in Fee, and 


cuntmued both the Seiſin and PoſſeMon of the ſaid Hotiſe foꝛ twenty 
Pears and moze, under that Title, without any Claim oz Entry 
by the Berties, by which their Right ot Entry was barred by the 


Statute ; and then traverſes that Peregrine was diſſriſed. 


The Serjeant tells us, That after this/Replication there was no 


| Ofmere verſus Sheafe.. 
Cooke. Trin. 5 W. & M. Rot. 1400. 8 
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Fame 


Kent, ©. I N Replevin the Defendant made Cognizance as Bal 
„ , &'HEtv-DanjelWimor; ſetting foith, Chat John Cbap- 
man fvas ſeized of the Place where, in Fe; und being lo ſeized, did 


by Indentute dated 4 Decembris. AnnO 13 Car. 1. grant a Rent- 
Charge of 1 1. per Atmurth, iſſu 


* 


That 


r _ 4K ws. a 


2 8 


Kepler 


— — 
2 * ber Death t. the ſaid annuity deſcended to Mary Waller * 
ag Daughter and Þctr of the ſaid. Moravis z who by Indenture beat- 
ing Date 23 Jan. 20 Car, 2, in Conſideration of natural Love and 
Affection, did covenant to ſtand ſeized thereof, to the Ale of Sir 
William Brodnay and his Þeirs, it che ſhould die without Jſſue. 
. That the ſain Mary Waller, afterwards died without Jflice, and 
that the ſaid Sit William Brodnay, in Conſideration of 2151. 
granted the (aid Rent-Charge to Nathaniel Wilmot and his Þeirs, 
to which Gant the ſatd John Chapman, who had the Freehold and 
Inheritance, attomeg. 
That atter the Death of the ſaid "Nathaniel Wilmot, the ſaid 
Bent Charge deſcended to his four Sons, as Co-helrs to their Fa- 
ther, of which. the laid Daniel Willmot was one; the ſald Lands 
and all Rent-Charges iſſuing out of the ſame, being Gavelkind, 
and ſo made Cognizance as Bailiff to the (aid Daniel, koꝛ a fourth 
Part of the Rent, 

The Platntiff craves Oye r of the Deed, which is let koꝛth in hæ ce 
verba, the Subſfance wheteof as to the Matter in Queſtion was, 
viz. To all Chriſtian People, &c. Know ye, That I Mary Waller, 
for the Love which I bear to my Kinſman Sir Miiliam 3 do 
give aud gram to him and his Heirs, my Annuity of 14 J. per Aunum, 
ifſuing, Gr. To have and to hold to him and his Heirs, from and 
after my Deceaſe; if il die without Child of my Body wanne, 
living after my Deceaſe. 


' There was a Demurrer, and a Joinder in Demurrer. 


true, and the Queſtion Was, Whether this Deed ſhould operate as 
a Covenant to ſtand ſeized * 

It was objected that it was . for it could not operate as an 
Uſe, becauſe the Intention of the Party appeared, that it ſhould ope- 
rate as a Grant, by the Words give _ grant in the Deed it (elf, 
which are Words proper for a Common Law Conveyance. 

No though there may be ſome Book-Caſes which ſeem to war- 
rant, that Con veyances hall operate according as they are penned; 
yet of late the udges have a greater Contr to the paſting ; 
the Eſtate it ſelf, than to the Manner by which it was pulled; and 
therefore gave judgment for the Defendant. 

This was the only Point that was in Debate in this Caſe, but the 
Serjeant hath ſtarted another Queſtion, vi. Tihether the Cogni⸗ 
zance is good, becauſe in the Name of one Coparcener fox his Bꝛo · 
portion of the Rent; which cannot be without making himſelf | 
Bailiff ta the reſt 2 


He tells us, That in Mich. 7 W. 3. B R. in Replevin berween 
Page and Stedman, 
The Cale was, Simon Bennett made a Leaſe of Lands to one 
Gueſlin foz Pears, the Aęverſion deſcended to his two Daughters 
and Coporeeners, Grace who married John Bennett, and to the 
Counteſs ok Salisbury, und in Replevin the Defendant made Cog - 
nizance as Bailiff to one of them ; and upon Demurc er ic . pew 
lll, * it ſhould have been as Bailiff to both. 3 


The Serjeant tells ds, This Caſe is in 3 Levinz, which is very 3 Lev. 370. 


| 


— TOTES © 77 On OOTY 


380 


Replevin. 


Pa "xy WS | — 23.6 =... 


80 in G W. B. 7 between Pullen and Palmer it was adjcidee; ted, 
That one Foint-Tenant cannot abow koz a Kent-Charge, without 


making himſelf Bailiff to his Companion. ST IE 


This is only a Report of one Serjeant from better, ſo not of any 


great Authority to be relied on; but it was not ſo much as men. 


tioned in the principal Caſe: But as to the Matter of Law in this 


Caſe, it hath been held, That where Coparcenets make a Leaſe for 


Years rendering Rent, if they bring an Action of Debt for their Rent, 
they muſt join, becauſe. the Contract is entire; but if they aVow 


both.” | 
Kat Ll We i — Ye 1372 — . — . 
; "1 Nit! = 
©) 9 weils cab & Bill. 
Cooke. 15 Trin 6 W. & N. Rot. 807. 1 


Ii 657 


Cornwal £1 EPLEVIN, the he made lire as. 


Bafliff to William Mohun Eſq; fo that Hugh 
Tonkin was ſeized in Fee of a Meſſuage and five Acres of. Lund 


ok which the Place where, &cc. was Parcel, and that he held the 


Pꝛemiſſes of the ſaid William Mohun, as of his Manoꝛ of Mythian 
by Fealty, Rent of 4 8. and Suit to the Court ok the ſaid Bane 
bis per Annum, ot which Services the ſaid. William Mohun was 


2 ſeized by the Hands of-'the ſaid-tJugh Tonkin, as by the Hands of 


his very Tenant, and ſo makes Cognizance fox the Rent fo one 


Pear, ard'fo2 Suit to the: Curt io 27 en bs 

The Plainttff, by Pꝛoteſtation Chat William Mohun was not 
ſeize of the Services, pleads in Bar, and confeſſes that he held the 
Pꝛemiſſes of him as of his Manoy of Mythian; by the Rent of 43 


per Annum, but traverſes the Tame: by Fealty and Suit of 


Court. 25 
The oli. take Iſſue upon the Traverſe, and thereupon a 
a Special Uerdf# was found. NENT 3117 Cf 
f. That William Mohun was ſeized in Fee of the ano? of My- 


thian; and that Time out of Mind there was an antient Court 
there held before the Steward twict in every Pear, and there wete 


Freehold Tonants and Suitozs, who did Suit at the ſaid Court, 
und that the Plaintiff and his Pꝛedeceſſozs were Freehold Tenants 


ok the laid BYanoz, and held the Pꝛemiſſes of the ſaid William Mo- 
bun and his Piedeceſfozs, Lo2ds of the/ſaid Wanoz, by Fealty, and 
the Rent of 48s. by bye Pear, and allo'by due Suit at the Court of 


the ſaſd Mano twice evefp Pear, as mentioned in the Avawry. 
Thep farther fünd, that ko; twenty Pegrs laſt paſt, there was but 


one Freehold e enant 02 free Sultoz un the ſaid Manoz, which was 


the Platntiff, but that Time out off Mind there were ſeveral Cuſto⸗ 
mary Tenants and Suito2s there; they find that the Rent and Ser⸗ 
vices were in Arrear, and male a general Concluſion. * */ 


I The 


for the ſame Rent, they may, ſever, We the Reverſi ion is in 


Ar 
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exje de ES dhe Con- 
Me = 8 e if he was of ether Side rpg zu bot in 
this; Cle gat ($9. ſtats the; Queſtion ; and. though-the Ar- 


guments — Ta ee yet I call. eadesv to collect 
the Senſe; and make it a8, intelligibie as m 1 
|, Every; Manar:confiterh-of Freehold: and 'Copyhohd: Denotes} = 
and in . comprebenderh two Courts zone is called a:Court-Bas) 
1175 hi ke Porn, muſt be the-Cougt of Freehalders; zi and. 5 
this; * 5 cd are wages of Which there: mult be two! 
aL Jen's to make ſuch.a I £10 Pod: nne on. 35: | 
The other * Court for the . and there the Lord 
or is Steward is Judge 3 and as to this Court there noed not be 7770 
Free, Tenants. SY 110 1 15290 61 2 2:73 24TEOOW 103150 7 5441 2101 
Now the Defendant having. made ; Cognizance amongſt otbet 
Things for Suit ad Curiam Manerii, Gc. thoſe who argued for the 
Elaintiff bald, That muſt be; intended a Cuurt) Baron, begauſe ſuch a 
Ourt is incident to every Manor, and therg is none without it 3 
hut; Mr. Mohan could bank na;ſuch Court in his Manor of Mythian, 
becauſe the Jury had found. there is but [ONE Free Suitor chere, Wen 
the Law expreſly requires there ſhould. be, twW o. 
But: the principal Point was; Whether the Court. made in 
— and that found by the Jury were the ſame ? Be- 
according to the common Acceptation in Law, the one muſt 
be a ap mores for the Reaſons aforeſaid z but that found by the 
ury maſt. be E Cuſtomary Court ; becaufe tis found to be held 
Coram Seneſchally, & bis per = ;when a Court Baron is always held --:.-+_ - 
coreg ſect atoribus, for they.are Judges; 3 and it is GE held from 
three: Weeks t0\three, Weeks ⸗ 10 
If therefore hs Court mentioned in the Cognizance, cannot be 
a Court- Baron, it muſt then he! a Cuſtonrary Court; for ſo tis found) 
by the Verdicta And then the Defendant ought to have preferibed to 
haue ſuch. a Court. becauſe tis not of common _ nor. incident 
tom Manor ag a Cnurt. Baron is always eſteemed to be. 
Ahoſe ho argued on the other Side ſaid; There 'may By a 3 1 And. 257. 
where there is but one Freeheld Tenant fotif all the Lands held of a 
Manor, ſhould eſcheat to the kord, except only the particular Lands 
of one Tenant, or if the Lotd refuſe all the Tenures and Services 
of his Free Tenants, excepting one, tis plain, that the Seigniory 
Ml continues between the Lord and that Tenant; and that it ka: 
not be a Seigniory in Groſs, becauſe it was never ſevered from the 
Manor z it muſt therefore be Parcel of the Manor, Sed: if ſo, the 
Manor it ſelf muſt have a Being. 1 
But! as to the principal Point, though the, Verdict hath found: that. 
the Court was held Coram Seneſchallo, yet it doth-not fpllow-from- 
thence that it muſt be a Cuſtonmrary Court's; beeanſe in Fact, every wy 
Baron | * held Coram ſeneſeballa, though the Sui tors are judge. 

M/Y Led Coke telis us. That in every an ü ech the « Inſt.2674 \ 
Snitars are Junges 3 bat the Style ol that-Covrt always is-thus2* er 4 27 
SANG" de. tem coram AH. B. Seneſchalle u Ps wn 23 - 8 
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lame Ching of a Court Baron, und this 4 agreeable doth to gy, 
thoztties in Lam, and to Na in the Bad of Entries 
I have examined all thi e Authorities and Eßtrfes which are titel 
in this Caſen the Subſtärter whereof are W followetk!? 3 

Cre. Eliz. , In Replevin, the Defendant made Cogniz#nite” as Bailiff to o 
791, Ny Fut Grevillſofor an Amereia ment) Ge. fettſüg forth, That he was 
20. idem. ſeized in peè bf the Manor of, Oc. and o preſcribeui to? have's Curt.” 
Bon there to be held before his Steward" and upon Demurfet 

tboſe w Do argued de uihtain this. Prefeription thus diſtinguiſid. 
That though, tis true, a Lord of a Manor cannot preſcribe to have 

a: Contt-Baroy becauſe tis of common Right, and rmeident to it, yet 

tis not of Common Right,” that it ſhould! be Held before a Seward, 

but before the Suitors whoare the Judges of ſuch a Court ; and there.. 

fore 'a Man may prefedibe*ts Have u Conrt*Barbit held Cora Jerieſchal 

' , 101 ene) 


le: 181 29815 6 4 IO! FAY u II WiN 7 1. Jie 101 E 
But th C hurt did hot uo this Piſtinctien, for they held, That 
az Court. Baton muſt always be held coram ſeckatotibus: They agreed, 
That the Authority of ſuch a Court might be enlarged by Preſcrip- 
ann 


tion but ſtilb it muſt be held com ſeckaloribur. VE 15564 
Ss that this Caſe proves no more but that the Suitors are Judges 
in-a'Court Baron, burfiething/is ſaid of the Style of the Court. 
2 C7 582. In 1 8 Jur. the like Jadgment was given upon a Motion in Arreſt 
of judgment; in an Achon of Debt for an Amerciament, &e. 
That a Man cannot preferibe' to have a Court-Baron to be held 
chram ſeneſchalls, becauſe ĩt õught to have been coram ſeFatoribus. | ''! 


Cre. Car. 4 oy. In Jamſ and Taneys Cale, which was likewiſe in Replevin, the 


Defendant made Cognizance as Bailiff to Sir Jobs Stomell, &r. and 
preſcribed to have a Court held twice every Year before the Steward, 
c. but in that Caſe there was no Notice taken of the Pleading ; 


the Queſtion! was only eoncerning a Lau 7/001, 3 ee 


But now in 1 Mod. 173. there the Court held; That a Man may pre- 


ſeribè ſpeoially, to Habe à Couri-Baron held croram' ſene ſtballo; and the 
hook tells us, That it hath been ſo adjudged? but doth not ſay 
-- > where' or Whetf; and I very much queſtion the Aurhority of that 
Caſe, for 2 Cre 5382. is there cited, which proves the quite con- 


trary ! Beſides: tis there affirmed, that a Man cannot have à Court- 
Baron. withodt preſcribing for it, which certainly muſt be a Mi- 


ſtake, becauſe the Books generally agree that a Preſcription will not 


relv. 192. lie in ſuch a Caſe, becauſe a Court- Baron is of common Riglit inci- 


% 


14 , 4 of 


dent to every Manor, and efcated by La. 


© In ef 25. the Court was of the ſame Opinion. That a 
Court-Baroh may be held coram ſcnreſchallo ſecundum con ſ. Minern, 


and that this was alſo/ my Lord Vaughtn's Opinion; though the 
Suitors are ju $35 Vas Wt $34 DER e WAYS ) BILL, @t WH TIT © 

Tbeſe are all the Book-Calſes, where the Reader may ſee, t 
latter Opinions do not agree with the former: 

les Eu. Then as to the Precedents, tis true, in my? Lord Coke's Entries 


- 118. b. 556; there is u Preſcription fo a Curt Baron to be held coram ſeneſchallo, 


53. ani in the ſume Book 570. the Defendant made Cognizance for an 
Amerciament in a Court - Baron held roram ſeneſchallo. 


at the 
Wann 


VW. (( (( * 
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mRNA Enttbos; 5 3/1 a0 Wanpreſeribed.co have.'s Hundred and 

Torn thegeunto belonging, co be heldituncg in a Van goram f 

Le nee Sig! dun £11336 net d 12h | 
In Winch's Entr. 1014. there is only a Gout mentioned S 

cr ſent ſa hiilin g; fit may ba A (A N Court: tor dach f 2 4 

appear by\the Precedent to Ve a Copre Barn cj 50 K Dotime 5 e 

andatheſe arehlbthe Precedents „di 10 19040 of i bSotslle N 2 
But in the pꝛincipal Caſe the Court gave Judgment f an 

fendant, viz. That there was no Cartance between the Cognizance 1 L<9h43is., 


* 


Year, which cannot be a Court- Baron, accowing to the general 
Þtaro .'/7 v Naive 


lite! tg euern Mane, and that, a Court cannot be held withour 
them; and in tus Caſe the. Jury have faynd, That there was bu 

one Tenant, pet cannot bea Quegton whether the Yano? is n 
being g to it appears; on both; Sides, That there was lüch a Ya- 

no: as Mythian ; this was ;alledged. by the Oekendants in theilt 
Cogmzante, viz. That the Plaintiff held his Lands ot the Yanv? 

ol Mythian, and the Plaintiff in Bar ta the Toghizatice,, conkeſles 

it to be true, that he held it de manerio præd by the pcariy Rent ot 

48. but not by Fealty, Kent, and Suit ok Court; ſo that the Que: 

dion; between-them. is concerning the quantum of the Services. 

The Gerdict aud the Cogyizance cxaitly agree in every Circam: 

ſtance, onlp the Cognizance doth not mention bekoze whom the 

Court was held, which is not ver x material; but the Uervii firs 

the Fai, viz. That it was held before the Steward. 
Now avmitting;that_ in Judgment of Law, the Manoz ſhould be 
diſtroled, becauſe there was but one Freeholder fo2 twenty Pears 

laſt paſt; yet it May. be aMueſtion, Whether this ſublequent Mat⸗ 

ter ſo found by the Jury, Mall be regarded, becauſe tis cohtradictoꝛv 


. 


to what they bad kound betoze fo they find that the Yano? of My- 
thiang befoze the Caption. &c. was an autient Manga:; that Wil- 
liam Mohun was ſelzed in Fee. Sec. gud that there had been an an: 
tient Court held befoze-the Steward of that. Panoz, anp that the 
Plaintiff and his Anceſtors. were, Tenants thereof; aud then at jack 
they ſay. That ko twenty Pears paſt,. there had been but one Ftee: 
holder there, by which they ſcem to inlinuate, That there was no 
e poponomers woman. 


4 
F . 


ft. Fond aher n nn: | 
„But the Court gave very;little Regatd to this Matter, becauſe 2 Rep. 4. B. 


* 


the Jury are (wann to try the Point in-Jflue, and are never allom Leon. 323. 


hi to raiſe e concerning thole Things in which the Pat. 3 6 
arc agre DW nene oi 1 * 1 | ., ES Loi of 179 7 * 112. Palm. 
This appears plainly by all the Books ci 112 in the argent, which 19. Owen 
L have examined carefully, and find them a | agree in this Matter. 91. 1 
- Laſtly, there was an Exception taken to the Togntzance. fl. That Kor 6. 
the Defendants ought to have alledged, That Wiltiam POD pl! 
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260 in te of che ilser ef NI. Gn bnd tber only lay, 

atutfff he dk him ur de manerio uo. 2 de Thanthe 
But rs Pꝛecedents agreeing with this Manner of Pleading, 


cht Excep ception was difalfoibed.” rot. 91591-41014 ent oi 
0. Ex. Iz tra the Preeedenits in the Margent are ſog hh N have ex. 


W B. e but in Raſtal st Eu, 565. B. pl; 2! there is 4 Stiſin in Fee 


aſt. Ent. 

56. B pl * TEK 8 the 3 of the Manor; und ſo it in allo in 

3. Ist: gon $U6T-3-T3 10 0 Jin 18210 11198 It Fi: 31-0 

3; 209697 1 I 33067 D 1 11390 1130 2. In! 1 $542 0! 1 2 999 ? 150 - * 7 den. 

Ent. 973. 22 2 ** E hc : — — n. » 
m1 1 1 17719 \} * 0 Re noc en Tok ) {3 It: | 3 4 1 mt Dh I 

TIS 4 ho OY | 1 i” i 8100 011 

1 Wake! verſus Peach. 173 4 N l ll -; 


| „oi © £05 4 x 3 4 { 

Tempeſt Mich. 6 W. S N Kot. 725; & 739: 7 565. 
1 8 Ant: 11 iin l.. Ae 

Bedford, 1. N Reptvin!: "The Defendant avowed the taking; Se. 

c that Nicholas Clement being ſeized in Fee of the 

Place where,” Kc. dip ö bis att CU deviſe it ts Thomas Weekes, 

and to the Wh of hi 15570 lawftilly degotten; and "Coz want 0 


luch Iflue, fot fen Helts of the Ceitgtoz. 
Upon COL 0 "the ſaid Thomas Weekes and his pets 
chould it Hern e ot 15 J. per Annum, both to Eli- 


zabeth Jace M 5 5 Wee Clement, and to the Heirs ol chen 
Vodies Maped pegon J L 49 300 
..Pwvutde 12 et the lad Elizabeth if Marg Fw chou die with 
out, Iſſtle then Aging, at then the Survivor South have the laid fn: 
ory. fo her Life,” und that after” the Death 'of-the Survivor, the 
ofe 07. per Annum thonld be pald to the Heirs of the Body of 
ſuch Survivor, &. 
Chat the Tet Tettato2 pied, and Elizabeth married Thomas Alleſtree, 
That in Craſtino Frinitatis, Anno 308 Car, III the ſafd Thomas 
Alleſtree gn L "pb is CU 7205 levied a Fine 9 ber Annuity to Gabriel Met- 
calf and his Heirs, by Uertue whereof he was ſetzed in Fee, &c. 
and afterwards a Writ of Entry was bꝛought against him Teſte 
17. Maii 30 Car. II. who vonched the Taid Alleſtree and his TUite, 
and they torn Gouchee; ſo that a common Recovery was 
had again them to the Uſe of the tald Gabriel in Fee, who grant- 
en the ſaid Attttuity of 15 7. per Annum to the Defenvant Peach and 
1 elrs; that the Tenant: attoptien, and the Rent being behind, 
efendant diſtrained. I. Eis 
The Plaintiff by d ſaith, That the avowyy was inluff 
1525 2 7 7 on aflevyred that Gabric! Metcalf, on the 17th of 
an] e wag let ed in Fer 9 Uertue ok a Fine levied in Craſti- 
88 oP hich kould not be, beraule the 17th of May was be 
my 15 . foxe ohe Craſtino Irinitatis ; fo2 that was on the 27th ot May. 
£ "There 18 1 Pꝛuteſtation, Chat he vid Unt know any ttom- 


vel 5 0 in eren, Fabel 
s. CA 1 7 n K en 
bay 2 Soi 


hy 1 25 Tenant, and then he Pong in Bat to 
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other Caſes are. 


at that Time. © 
But then as to the Mat twee 
1. Chts being a Rent newly ereated, find haping n 
the Eſtate in the Land, then the Queſtion will be, Thether a R. 
mainder could be of ſuch a Kent, which, (to dilkingtiſh it kron 
other Rente) is called d Rene de novo? 
2. Adimttting ſuch a Remainder to de good, then the next Aue- 
ſtion will be, CUhether the Eftate in the Rent was not enlarged by 
this Recovery? That is, Whether the Recoveroz had not gated | 
Fee-Simple in it? Which Eftate maſt continne in him, notwith; 
ſtanding; the Death of one of the Cenants fn Tail without Iſſue. : 
As to the fir of theſe Points it was at gued, Chat a Remainder Carter. 52. 
may be ot a Rent de novo; it was ſo avjadged inthe Cafe of Smith sid. 285. 
L / . 5 040 pO Lev 144 
fl. That a Rent deviſed de novo to one, and the peirs males of 
his Body; and fox Default-of"fach Jiſue, that it hall remain to 
another and his Heirs; that this is a good Remainder. -—- 
'Tis'true, that Caſe is thus reported; but there is no Reaſon given 
for the Judgment; which I cannot think to be a Defictency in thoſe 
who gave it, but rather in thoſe who reported the Cafe. 8 
- Now the Reaſom why this Remainder of a Rent de hoDο may be 
good is, The Teſtator had certainly a Power to difpoſe the whole 
Fee-Simple of his Eſtate to any one; and if fo, he may give a Rent 
iſſuing out of it to one, the Remainder to wicker for it being by 
the fame Will, it paſſes as one Eftate, and the Remainder velts at the 
c e 
Now on the other Side tt was argued, 1. That there could be no 
Remainder of ſuch & Rent, becaufe itt was a Thing not in being; 
and tis abfurd to lay, that anp Thing remains which doth not exiſk. 
2. The Eſtate in the Rent was enlarged by this Recovery, that 
is, The Eſtate Tail was turned into a Fee-Stmple, becauſe by the 
Writ of Entry a Fee-Simple was demanvcy'; and the Jadgment 
was, That the Demandant ſhafl recover the Fer; koz he can obtain, 
no other Eſtate in that Action; and when he hath Jubgment, the 
Fee muſt continue in him, notwithſtanding the Death dk the ficit 


* 


Tenant in Tail without Jlue. re 
To which tt was anſwer'd,' Chat probably the avowant, by Uertue 
of this Common Kecovery, might be ſet5ed in Fee of this Rent, 
but fill 'tis determinable upon the Death of Margaret the other Di⸗ 
iter without Inue ; and it ounht to appear in the pleaving' that ſhe, 
02 ſome of her Ile were living; * Cale then is ſhozttp wo. 4 
2 5 , - _ 
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fl. A. deviſed, a, Rent to B. in Catit, B. fuffered a Common Re. 
\averp £0 the Uſe, of C. and his Heirg!s; then. R. dien without rue 
the Kent is determined, becauſe by the Recovery the Eftate-coun; 
ot be enlarged, to the apparent JInjury-of the Ter tenant; and the 
9 8 da d org fot. give it a longer. Continuance than the-Teftats) 
i += + \YHnet pa appointe bao blos ads 0 % % £ Yor a 
Something was fois to another Point : fl. Whether this was g 
N contingent ? And as to that it was urgued 
That it was in Nature of an erecutozy Deviſe, and contingent. 
Ik it had been an abſolute Devile to-Margaret, upon the Deat, 
af Elizabeth without Iſſue, this had been a Remainder veſfed. 
But tis quite other wile; foz'tis a Deviſe to the Survivor, afte: 
the Death of ber which thould, ürtt die without Tſue;-and this ia n 
Natute of un Executozy DQevile,, becaule; it doth not p2eſent!y: take 
Effet in any certain o2 determinate Perſon, ; but-yeffg in the/Survi- 
vor; which is incertain; and if ſo, it ſhalt not be barred by'a' Cort: 
mon Reher, dene 00 0450055 d 3605 5 122 22 f 
Chat there was nice Ditkerence between this Cale and that 
ol Farnaby and Smith 5 faz in that Caſe, he who was the Oumet 
and had the Inheritance ok the Land it ſelf, granted a Rent:charge 
aut ok if te B. in Call, Remainder over ta C. in Fee; there a Re. 
Tdoverp lütfered by B. batred the Eſtate Tail and Remalnder in Fee, 
and there was no Manner ot Injury dane to the Qwner ok the Land 
out of which bye, BA charge iſſued; -becauſe bye his own Gant he 
had t2ought a perpetual Incumbꝛance upon the Land; which was the 
ſame as well atter the Recovery.ſuffered.as befoꝛee. 

But in this Caſe there was no Dewile ok the Fee; tis true, the 
Teftato? had created an Eſtate-Tail in the Bent, which was to de- 
termine when that was ſpent ; and therekoze, ik the Tenant in Tail 
in Poſleſſtion,could enlarge that Eſtate by ſuffering a Common Re- 
covery, that. is,. if he could turn it into a Fee Simple, this would 

be a plain Jnjury to the Owner of the Land. 
The Court ſeemed. to incline ta this Opinion, but gave ns ſo⸗ 
lemn Judgment; but the Avowant perceiving ſome Defet in the 
pleading, diſtrained again, and lo a new Action was bought ; in 
which the Avowant. ſet fozth, That Gabriel Metcalf, hy Uertue of the 
fad Common Recovery, was ſeized of the Rent in Fee, as long 
as Elizabeth and Margaret Clement, 02 either of them ſhould live, 
and have Heirs of their, oꝛ either of their Bodjes relpcdively; and 
then avers, That Margaret was alive at the Time of the Diftreſs ta- 
ken; the Cant ok which Averment in the firſt Atton was the Occa⸗ 
ae the piſtraining a ſecond Time; but the Caule was ended by 

fri E 3 8 „ , 1 q { 1136.1} "ne 6 $4] nd 312; 

sto this Matter, the Serjeant ſeems eee That there 


„ 


had een 5 Occaſion for bringing; this ſecond Action, berauſe in 
the firſt there was an implied Averment of the Life of Margaret the 
Tenant in Tail; for tis aid that 300. of the yearly Rent was in 
* 2 Lev, 83, * Arrear at the Time of .the Diſtreſs taken; which could not be, if 
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10 - So fi pricho, de Audeg 4 Ozantee of a Reberſion created a an 


Eſtate in Taft male, relerbing Kent, and the Dekendant in 2 
gvbwyp foꝛ the Bent averren, Ehat there was Ifſue male ot the B 


dy ok the Grantec living at the Tine of the Diſtreſs: *Noty, the 


there was an Averment of the Ifſue Male then living, yet it was ob 
jetep that tt was not ſufficierit;” becauſs mot certain and patticular 
who it was, which chews that an Averment by Implitdtion - can: 
not be good ; fo the Deſgadant\ dught de have averred, Chat ſuch 
a Peron ( by Name) wis the Son ok the Cenant in Tall, and 
then Uving; becaute upon ſuch? an: 1ncertainAverment as the other, 
no Jfſue could betten 1 th nf ga 
But this Dijeftton was not allotuev, dean an- Ettate-Tai 
ail be intended to continue till the rer bK e nr T5 oinatog 


! : + . — Nin Ln — 0 eee © | ERR 
e { K "6 10, TRIS 
1 Has writ Bell & al. 1— , l 
1 100 45 Aten e 
1 Tal 8 Wl Roto331. 1899 te 1057 56 
10 b. 207 (T1 en MI HISNG) 4. 
York; ff. D BP. 8 ee. The Defetbant made Cognizance 
4:0 Kas Bailiff to Robert Kaollys, Executor to Francis 


. Knollys} ſetting: 'foth, That the Place where, &c.: was Parcel of 
thei Wanox of Tinfley, of which the Lom Strafford: was ſeized in 
Fee, who by Deed granted a Rent-charge of 601. per Annum, to 


the'ſaid Flancis Knollys for Like, to be ſuing out of the ſaid Da- _ 


no, with a Clauſe of Diſtreſs. 

That Francis Kaoftys made the ſaid Robert Knollys his Executoz, 
and died; and that he diſtrained fo? 1020 . being 17 Vears Rent, due 
in the Like time of the Teſtatoz: - 


Ser jeant Pemberton, who ar gued fo2 the Plaintiff, inſiſted that 
be was not, but only Tenant pur auter vie, during the 111 of Ce- 
uique vie. 2701 10 lo n fl 
his is all hich is Gaid is to this point, which deing very hor 


and dark, I think it may be neceſſary to inform the Reader how the 


| Law ſtood before the making that Statute, and how tis now. 

At Common Law, the Executors of thoſe who wete ſeized in 
Fee or in Tail, or for Term of Life, of Rent · Services, Rent: Charges, 
Rents-Seck, or Fee. Farms, had no Remedy to recover Narr of Rey 
due in tbe Lifetime of the Teſtator; 

Tis true, the Eæbeutor of him who had a Rent dating 

pink: 24 might after the Death of the Ceftur que wie 9412. Aion of 
Debt at the Common Law ʒ but he could not diſtrain. 


This Defe& was remedied by that Act, which gave che re g 


of him who had a Rent for his Life, a double Remedy. 


An 


Apon Demurrer to this Cognizance t the Queſtion wa, CUhether ,, H. 8: 
an Executor of 4 Tenant for Life mas within the Ad of 32 H. 8 ? cap. 37. 


"the Life ＋ 
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" . An; Adar ef Debt againſt the immediate Omar of the Lands at 
the Time, when the: Rent was granted, otra Power to di/irain upon 

the Land charged with the Rent, ſo long as the fame remained ;, 
bis Heiße or Poſſeſſion, or of any other Perſon claiming, &. fran 
- ene ne NTT af 345. 
— 11 Thelaft Cauſe of the Statute is penned. in a different Manner, for 
there the like Remedy is given to Execntors of thoſe who had Rents 
fer: antet pie, vis. An Aion of Debt . the Omer of the. Land 
himſelf, ha ought to have. paid it wheWrſt due to his Executor, 
er. and a Diftreſt upon the Land it ſeif, out of which the Rent is 
iſſuing. in the ſame Manner as if the Cęftui que vie had been then alive, 
but doth not ſay ſo long as the Lands ſnall remain in the Seifin or 
Poſſeſſion of the Grantor, or of any other Perſou claiming, G. 
from him; all which is left out. ene 
About forty Years after the making this Statute, a Queſtion did 
ariſe upon it, which was thus: f. A Man made a Leaſe for Liſt, 
rendring Rent, and made the Plaintiff bis Executor, and died ſeized 
of the Reverfion ; the Queſtion was, Whether this Executor could 
diſtrain Or whether an Action of Del 995 his proper Remedy for 
the Rent arrear in the Life time of the'Teftator ? And the Reafon of 
the Queſtion was, becauſe the Statute did not ſeem to extend to ſuch 
Kents which were incident to the Reverſion, but only to Rents in 
Groſs, as Rent- Charges, &. And my Lord Dyer was then of Opi- 
nion, That tho? choſe Rents were not mentioned in the Statute, yet a 
Rent which was incident to the Reverſon was within the Puryiew - 

and Meaning of it, Xt 6 0531171 03703 8 
4 Rep. 48 Within fix Years afterwards there happened the Cafe of * Andrew 
- COP Ogrel : . The Reverſioner in Fee, after* the Determination of a 
Leaſe for 30 Years then in being, granted a Rewe-Charge, iſſuing out 

of the Land; and the Term expiroelt . 
Then he made a Feoffment in Fee to another, and the Feoſſee made 
. ale Wall 3192. e 19 STING »þ 
I.! lle Grantee of the Rent died, but the Rent was behind in his 
: Life: time; and his Executor diſtrained for it; and the Queſtion was, 
Whether the Diſtreſs was lawful? : Becauſe the Act ſeems to charge 
the immediate Owner of the Land at the Time of the Grant made, 
and all who claim from bim; but the Leſſee a Will' did not claim 
from the Grantor, but from the Feoffee; yet it was held, That the 
Statute muſt be expounded fo as to extend a Remedy proportion- 
able to the Miſchief ; and there can be no Reaſotii why the firſt Gran- 
tee ſhould be bound, and not the fecond ;3 and ſo inſmitum ; for 
if the Charge was only omthe firft Grantee, becauſe he claimed from 
the Grantor of the Rent; then upon his Alienation, the Remedy 
given by the Statute is gone, becauſe: the Alienee death not claim from 
; the firſt Grantor, and ſo the Statute: would be quite evaded. 
t 5 Kp. ri. Anno 1 Jac. IL. | Edrich's Caſe happened upon the laſt Branch of 
ens J A. deviſed a Renricharge- to B. for the Life of 
5 200 Wed, . 1555)! 29020 Mie 2.0 OT DALE DEC YEE 
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The Heir of A. leaſed the Tin to B. out of which this Rent. 


charge was iſſuing, 1 to E. in fee; the Rent was artear in 
the Life - tie of D. w ja Hed then C. the Ceſiui que bie died, and 
B. diſtrained E. for Abe ent "arivat in he Lifetime of D. 

It was objected, That the Diſtreſs was unlawful, becauſe the Sta- 
tute gave Power to the Execufbrs/of thiſeQwhy! Were ſeized Gf. Regts 


for Life, to diſtrain thoſe in whoſe Time the Arrears incurred, and al- 
ſo aay Other Perſen y ho lawed Tra alem. dud.theiefaxe | a Re 


Her or-Remai t be d for Arrears incürr 774 
05 97 9 es the Ren 7 7 Life. e ſuch a 175 
n n i Je 25 4.5 ig e n, Fho eas 
| Owner of the Laßſd wben at 
le Was objec fed ſixe w That not "aiftratd,” "tie 12 
no Remedy b 5 Attion of 0 debt, Fe Ro N was givets againſt ad 


che — 7 the Laiid, who 01 vght to have paid the gent when, 1175 
became en mo ee ag tw An J Hot 


aganHl him410; 30 43:7 0 be ; 
0 . 055 aeg hos Þ EF ihe 128; Beate in Render i 
charged, for that gives a Diſtreſs upon the 12 aten the 
Rent is iſſuing, in the ſame Sr 12 HE tui que vie was living; 
therefore he being dead, the Grantee h ower to diſtraĩd. 

But to mores in the mc Caſe, Ter was an Exception 
to the Cognizance, viz. it did not ſhew who had the Land 
when the Rent became due, noz that it was in the Setſitt of him 
who ought to pay it, 02 ot ſome Netſon who claimed under him; 
fo2 he ought to purſite the very Wows of the Statute which gives 
the Remedy. „ tots 

This Exception was not allowed. betaule if the = 22 
chargeable, it ought to be ſhewed on the, other Side; the D 
dant had Judgment. 


The Serjeant condudes this Caſe with a Note of his own, 1 Z. Chat 


ere might have been another Erteption taken to the Cognizance : 
N. this 1 was rand, with a Clauſe of Dittrels a füt l 
ment, being lawfully demanded ; and ths Defendant did ot alledge 
#har it was - ahi 5 75 

But having ſtarted this Exception, he very wiſely tells us, that it 
would have 14 to no Purpoſe if it had been made; if ſo, 1 would 


aþ.4 td © 


fain know to what Purpoſe hie mentioned it; for the aw is clear, i 258: 
Thu if there had been no ſuch Clauſe, the Party tnight ave diftrait- Sid; 117: 


Ar Rent a W s — e to 1 it. 
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N Review. fox taking a Sheep in the High- Sue 


1 1 eg. 1121 
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Northamp: 
Ek 


vat ie mave Se e 5 Waftitf to'Daniel Part f 
t the 0 where was his Frerhow; and lo z 
| mage-t q fant. 7 "3 345 (3&0 

„Chat bekoze the td Eble! had' 5 

I Eliz. wat fej5ed en Fee 

t Du rev 85 a9caſter, and by Letters Pärent undet 
Seal of England, en oc to tl Eee Burgeiſes a 
j ty.of 6 Reg c, two.F erp Pear; vi i . pon 


ald two. Days 0 ffawi i, 155 the o et tipoh 
a ind t Days 27 ket ts 5 
Fa e Dan. 
were ed in ef atts Might 6 their Corporation, 


and that at a Fair held there on Eaſter-Tueſday, 8 W. III. he bought 
the ſaid Sheep and paid the Toll, and ſo was poſſeſſed thereof till it 


was taken away. 
This Caſe is reported in a Method not very intelligible, and there- 


Fate it may be neceſſary to ſtate de novo. 
But firſt I muſt take Notice 14 we are told there were ſeveral Ar- 
guments at the Bar by the Counſel on both Sides, which are not re- 


ported; and the Reaſon which is given is, That the Chief Juſtice, 


upon Conſideration” of theſe Arguments, did deliver the Opinion of 
Court at large. | 48 
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doth it relate ag. th is Queſtion bg that © abuiof, aut 
hier an Auen $ of Henry 1% A Lan- 

caſfer,, by; wWhom hg; . . afterwards, King of emo, 

who .wasAntit] a ent hut being a 

Muck abe n have, it 88 ee ee e or 

ing canagt, 1 woke 5 Own, l 5 lo that the 
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1 ⁊ VET: ih tle, becauſe the Right was. iq 
[np Drier 125 Reents ſecond Son of, Ed. 111, 
Hoon of = t ſt SW of the Reign gfrthe, ſaid H IV. he by 


Letters. Pa $59 18x affenſu Parli 19 75 ſevere the Duchy from tlie 
Crown; ſo > a 245 Would be de be deprived of one, be, might. leihen“ 


Myrt he the to which DE An At. -undoubted. Iitle. 


His Son and Succeſſor carried this Nate a little further; 
for he vas not eomtentsd to take the Duteby diſtinct from the Groun, 
but he hy e 1 e arljementi, in the third Vear gf 
his Reign 42 70 hat. 9.6 3rants of the Fpſſeſbans of. the fd 
W ber and 3 RES? b, the, 1 1 on y Seal ho ſhould be vid: 

1 8 EAR of Attaind 19 ragesh 17 this Duchy became forfeited, 
and was yeſted 19 his Heirs ,Kjags of Brand, ſepa> 
late from all other To ff o* the Crown z but by, the f ame AQ 
the old-&ftabliſhment was continyed, ei, That it fhou[d; (11. be 
called the; Datchy;pt,;Lencaſters. and, that the,County pf Lancgtyr 
ſhould be a County Paldtine and that the King and his Heis ſhould 
hav it as Eater b Sgt. Duchy s that there RAId e gr. the 
Countys agd) angthsr fgrithe Putchy 3 {o that it ſęem the Nutchiy 
was ſeparated; from Other Peſſoſſions of the Crewn, only nn the 
Manrisx of ce zung Lach PallefGans 3; forth may: Letr 
2901 tf gi 3G in Ms) 21 br. I 5 to OP. 
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cher of the Great 


"tes Patent baer tee Seal; 1 ns org of the bs Dine 
and which ' are not inthe County -Palati by the Dutch by 
Seal; Which is a Grant ke record and wil 7. - 1 2 — with- 
our afi'A 6fnnietit; byte if the King Will mate & Feoffment of — 
Lands >thete muſt be a [ Divery, as m the Cafe of common perſon 
"Now the Matior of Divertry being hdd of the * and bei 
vut of e County. zhtine, the cit Queſtion' wi en te 
Grant of this Fair ſhall be accontifed Part of the Po ons of th 
Re (and ſo notpals' but under the Dutchy Seal? And it {wie 
oor pap that it wall. Ne ſor be Reaſbns following. 
Ang elt chere is a ifkererice betweeri- Pretogatives Have 


felidi Now a Fair 5 (Hel is'# Royal Franchiſe Werra 
tive, and not be pate of the ancient Poſſefſions/of che Dutch 


tis not within, the Letters of the Statute BOW — 7 7 
compretiended ithĩti tlie Westin f it 3 for- Y the Woe 

ſeſſions in that Act, ſueh only aremeant' which . — of the th 00, 
as Rents, Ways, te: And ſuch Franchiſes were preferved «ih were 
then id being; bu it this is a Ney al Fräßchile © created 4 nov, and ſo 


not within chat A Act. d cl e 
"The Ki ing e ech ſeized Sf an A dowlon in the Right of the 
Duchy! granted the next Preſentatibm under the Great Seal; this 


was held 5 for tis not Parcel of the Paſſiſſiomt of the Dutchy, 
but as à Fruit falſen from it; tis no more than à Recommendation 
to a Biſhop, which wight be done by Parol; and ſo no Neceſſty ei 
of Datchy S 

And now we are te 4 "that" 19705 Cafe of " ron made, as to this 
Purpoſe, is worth all the reſt,” meh 1 is all that is mentioned con- 
cerning that Caſe; it was thus, J H. 8. being ſeized of that Manor, 


Parcel of the Dutchy. granted to 4 Corporation of Prieſts; two Mills, 
one Market, and the Clerkſhip thereof, in Fee Farm, rehdring to 


himſelf and his Succeflors 10 J. per Aen. 

The Mills were Parcel of that Mayor, and the Market was held 
there by Preſcription. + 
ok be granted the d Minor and Rent to the Lord Ard: 

n Pee. 1 , 

By the Diſſolotion of Chantries, the Mills 100 the Market week ye- 
ſted in Ed, VI. but in the Act there is a ſaving of the Reit to the 
Lord Audley and that King; and he reciting the Grant made by bis Fa- 
ther H. VIII. did further grant the Premiſſes-atid a Fair to the Cor- 
poration of the Vill of Malden in Fee-Farm), reſerving- to him- 
ſelf, his Heirs and Sueceſſors, vel to the chief Lord of the Fee, the 


yearly Rent of 100. & non ultra. 


A Ci. fa. iſſued out of the Exchequer againſt this Corporation for 
this laſt 10 J. Rent, who pleaded that they paid it yearly to the Lord 
Andley and his Heirs. 50 

And upon Demutrer to this Plea it was aigued,: that the Grant 
under the Great Seal by H. VIII was void, becauſe the Rent reſet- 
ved out of the Inheritance of the Dutchy muſt be taken as Parcel of 
the Poſſeſſion thereof; for it partakes of the ſame Nature and Qua- 
lity of the Lands it ſelf, out of which it iſſues. 2 
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| [Now Küng W. having cara rde Poſeſionn.f, the b 
ſtom thoſe GE HE CTO IH tf muſt from thence he goye 
by the Prerogativej as his dẽ] Lands are, and ſo pale | —— Pa: 
tent under the Great Seal, but by the ſame Rules and Mcthods-ax-the 
Dutchy Lands" paſſed: before! che n 78nd gh  W8qgunder the 
mane Seal, i 4 Nen | 

But it Was reſol ved thitthis cas a Rent in Grols, held of H. VIE 
in Jure Corons; and not Farcelrof the Paſſſſiont of the Dutehy, nor 
of the Manor of Walden; for a Rent cannot be Parcel of a Manor; 
unleſs by Preſcription,” or a Rent -Service : Now this; Rent cannot be 
by Preſcription, becauſe tis newly created. and it cannot be a Rent: 
Servive; becauſe that is Where Lands ach holden by. ns; _ cor- 
poral Service; as Bealty, G ,ĩè + 

And fince the Statute Quia e 


anptore- terrarnss, A Subject cannot Sale 
a Febffment of Lands to be held of himſelf by Rents and Services, 
for that would be to create a Tenure in himiſelf, which, is expreſſy 
prohibited by that Statute; and therefore ſuch Feoffee muſt bold it 
of that very Lord of hom it: was held before; wn | 

$0 that if the Duke of Lancaſter had tuade this Grant, ad 
ſerved this Rent, it would not have been a Rent · Service, and ſo 
Parcel of the Manor, for that would be tò make a Tenure in him- 
ſelf ; therefore it muſt be a Rent! in Groſs, and held of his perſon; 
and "fo it is of the Perſbn ofthe King; and therefore cannot paſs 
under the TO Seal, but Hoa ak I Seal of Aue. 
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D.iron verſus Fames. 
c. Mich. 9 W. il. Rot. 1431. 


Lincoln, fl. IN Replevin £62 taking his Cattle in the Moor. 15 

The Defendant avowed, That Anne Bouchert was - 
ſeized in F ce of a Meſſuage and 100 Acres of Land in Nothwilling- 
ham, aànd ſo preſcribes to have Common appurtenant to the ſaid Te- 
. nements in the Place called the Moor; then he ſets fozth, That the 
ſaid Anne Bouchert leaſed the Premiſſes to the Dekendant, and lo 
juſtifies the Taking, 8&c. Damage-feaſant. 

The Plaintiff replied, That George Heneage was ſeized-in Fee 
of a Yelluage and two Acres of Paſture in Northwillingham, and 
likewiſe p2eſcribed koꝛ Common appurtenant in the Moor that the 
ſaid Heneage demiled the Peſluage to the Plaintift, aun thereupon 
he put in his Cattle. 
The Defendant rejoined, that the Plaintif, under the Pꝛetence 
of uſing the Common, had ſurcharged it; and thereupon he took bis 
Cattle Damage-feaſant. 

The Plaintiff took Aue ct the Surchargs, and ther was a 
Qerdit Nun hin! 0 KN 11 
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been ght by the Lord agai 


And it was obſefed' in Arteſt of Judgment, that this was an im. 
materiul Jie, becauſe one Commanet cannot diſtram the Cattle 
of aitothet ;<thbugh he might dikralm thole of a meer Stranger, 
who had nd; Pzetence to ang Right at Common. 
- Thetre'ate' ſome: Books cited, and then we are told, that there; 


upon 4 ſuppoſe tis meant upon the Authonties cited) the Judg- 
ment was 


arreſted niſi cauſa; and: that after this Rule was made, 
the Cale was argued agaln, but to nd ee fo? that Rule wag 


— 


nor dilcharg ed 


"21% on : . 
d Before? mention che Caſes: cited, I think it neceſſary to take 
Notice of the Writ de admenſuratione paſturæ, which properly lies for 
one Commoner againſt another who hath ſurcharged the Common; 
and this is to bring it to an Equality or Proportion, according to 
the ſeveral Freeholders to which the Common doth belong. 
Now in the firſt Book cited, vis. in 22 Aſſize, all the Judges held, 
That ſuch a Writ would not lie by one Commoner againſt another, 
who had Common appendant or ſans mmber, but only againſt him who 
had Common Appurtenant, and to a certain Number; and that in ſuch 
Caſe, he who brings the Writ, muſt ſhew the certain Number, and 


then ſet ſorth, That the other put in nitra that Number, which is all 


we can learn from this Caſe. |! 1 NA rl | 
Then as to the Cafe of Hodaeſdon and Grevil, it was Treſpaſs 
inſt his Tenant, who bad a Common by 


Preſcriptions and the Lord's Contes being there Damage-Feaſant, 
the Commoner entered to _ them, as tis in Croke, but tis to chaſe 
and kill theme in Telverton; and it was adjudged, That the Commoner 


had nothing to do with the Land but to put in his Cattle. 


1 


No doth it follow, that becauſe he who brings the Writ de 4d. 


men ſuratione Paſiure againſt his Fellow Commoner, muſt ſhew how 
many Commons he hath, and that he puts in ultra that Number; 


or that becauſe a Commotier cannot kill the Lord's Conies, which 


daſamniſie his Common, that therefore he cannot diſtrain the Cattle 


Style 428. 


Common, that fo it may a 


of anothet Commoner ſarcharging the Common > * {| 

Ihe Caſe of Brong and Moor is cited, which is nothing to the 
Purpoſe; it was a Motion made by Mr. Sollicitor, in Arreſt of Judg- 
ment, in Replevin, and the Exception to the Avowry was: // That 


he did not ſhew that he was damrifed by the Cattle diſtrained, for it 


' 


might be, that there was ſufficient "Common beſides. - © 
Now it doth not appear in that Caſe, Whether the Cattle di- 


trained, were 2 to a Stranger or to another Commoner; 
but 1 tather think Hey! were the Cattle of a Stranger, becauſe my 
Lord Nolle, in abſwering that Exception ſaith, That a Commoner 


ay diſtrain the Cattle of a Stranger Damage Feaſant in the Com- 


mon, and that tis not neceſſary for him to alledge that he was dam- 
hified by them; he ought only to ſhew that he hath a Title to the 
wer be had an Authority to remove 


the Nuſance. 


3 | *. "Gp Lots ST: 2030440. 2 
BA. He who would colle@ the Subſtance of that Caſe, and apply it 


to this, muſt thus argue. /. If a Commoner diſtrain the Cattle of 
bo LS of Oe ae a Stranger, 
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Stravger,; Damage Feaſant on; the Common, he need not ſhe that 
15 ei in particulag ia but he muͤſt ſee forth his Title to the 
Common z; gg one Commoner; eannot diſtrain the Cattle of his 
Fellow; Commoner for furcharging. the Common: I think there is 
neither Law nor Logick in this Applicatiomet; 1 

We:are:told,; that 46 Ed g. was-cited1qpghe: other Side, but the 


Page is not mentioned, and, there being may Caſes in that Year, it 
was not eaſily found, but tis in hi ra. Rg. 13. tis à very ſhort 


Caſe, and no judgment in it, and tis likewiſe; imperfectz but tis 
thus, F. A Recordare: was hrought (f ſuppoſe) to remove a Replevin 
out of the County Court, for taking the Cattle in B. though no 
place is named. | | DN ee l n | 
Ihe Defendant avowed the taking in another Place, and ſets fortli, 
That the Plaintiff had Common there for ſo many Beaſts,, and that 
he put in more; than he ought; and thoſe he took Damage Feaſant. 


My Lord Brook in * abridging-chat Caſe, ſaith, That the Defen · Tit, Abos 


dant avowed for that the Plaigtiff had Common (but doth tiot ſay Y. Pl. 29. 


where) for twenty Cattle, and; that he put in twenty four; and ſo 
he diſtrained the four Damage feaſant. 2510 

But the Avowry being general, it doth not appear whether the 
Defendant was a Commoner te Owner of the Soil; and if he was not 


a (ammuner, that Caſe alſo is very little to the Purpoſe, 
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© Simpſon verſus Tellwright & al, 
Tempeſt. 2 Hill. 1 1 W. II. Rot. 316. Th 


Stafford; fl. Jy EPLEVIN fot taking a Gelding in the Delphfield. 


| The Defendant made Cognizance as Bailiff to 
Jane Ball, ſetting fozth, That the Place where, contained ten 
Acres in Tunſtall, of which the ſaid Jane was ſeized in Fee, and fd 
juſtifies the taking Damage Fealant.. _ Y 2 

The Plaintiff in Bar to the Avowyy, ſets fozth, That befoze the 


ſaid: Jane had any Title, one Robert Sneyd was ſeized in Fee of 


two Thirds of the ſaiv Manoz of Tunſtall, of which the Delph-field, 
and a-Cloſe: called the Lime-field, were Parcel; and that Time out 
of Mind, there hav been a Coal ine in the Lime- fiele. 
That the ſaid Robert Sneyd demiſen a Moiety of the Coal- Mine, 
to one Burflew, foꝛ Minety nine Pears, with free Jngreſs, &c. to 
the lald Mine, xe. t 24 7 nv 
That the ſaid Term and'Effate was veſted in one Colelough, who 
deviſed a ſixth Part to Aaron Wedgwood. OO C. 
That the Plaintiff bought Coals'of the laid Wedgwood, . who 
gave him leave to catty them from the Pine, thꝛaugh an unufual 
Way though the Delph-freld leauing to the Higbwap; and avers, 


That it was the uſual and convenient Way; and that as he was 


paſung 
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the ae ee 


ung in 
2 whe Dekendant eook'the e Seid 1 5 Tm *Þ 2 m ty bi 
Ehe Dekendant — hos nf Jew? but ſaith;'g That 


at that Cime the Delptihe ld''df'the 

Tunſtall; that befoze the "Toy Fit Sa &yd 25 15 
offment of ehe kap G undd <&®#hwcate twards node another Fe 
offment ithe Deiph ad 20 11 Wright; by Which the Copy 
hold was nierged, and ta krom hthrderives a d Gitte to Jane Ball. 

„And fabther-Catth; That" at” the' Tithe of the'Demiſe to Burfley, 
02 at avip 'Time bekoze, chere was not any Coal-Vine open in the 
Lime fieſd, no: anp Way kram the ſald Field leaving to the digh: 
way Ree 3 the Delph- field. 

And upon Demurrer, thoſe who were £62 the Defendant objexed 
That the *OÞners of the Toal-Yine in the Lime-field, could not 
have a Way'though the Delph- field; becauſe when the laid Mine 

was ürſt leaſed to 'Burflew by the Lo ot the Manoz, the Delph- 
field was Copphold, 'afid the Owner thereof was a Coppholder of 
the Inheritance; and though the Low had granted a Tlay through 
the Delph-field, by the erpzeſs Widows ve the Leale to Burflew, pet 
tt wag\moze than he could do, koz he had no Power to grant any 
May over the Lands of fueh a Copyholder, + 

Beſides, it doth not appear that a May though the Del oh-feld 
was abſolately neceſſary ; *Tis true, the Plaintiff hath — 
that it was an uſual Map, but it doth not follow krom thence that 

tt muſt be neceſſary, o2 that there was no other Map at the Time 
of the Demiſe; ik there was, tis moze reaſonable that it ſhould be 
there then thzough the Lands of a Coppholder; eſpectally ſince at 
that Time there was no Mine open in the Lime: field, no2 any Tay 
there; ſo that if this May thꝛough the Delph- field ig not of abſo- 
lute neceſſity, the Leſſee of the Coal: Mine ſhall not have it. 

Sid. 39, 111, „ To this Purpoſe the Caſe /of Parker and Welſted was cited, 
ll. A Man had thzee Parcels of Land, and the uſual Way to the 
third, was over the other two: He ſold. them all to W. who ſold 
the two Cloſes:to N. without reſerving the May to the third; and 
in an Aﬀton of Treſpaſs, &c. the Jurp kound there was no other 
Way to the third Cloſe ; and koz that"Reaſon''it was adjudged, 
that W. ſhould have the Map, becauſe tis an Injury to the Pub⸗ 
lick, that a Cloſe ſhould lie freſh foꝛ want ot a May to it. 

Cherekoze it not appearing in the pzincipal Caſe, but that there 
might be another May to the Lime - ield, and not thꝛough the Delph- 
field, there could be no ablolute neceflity fo2 a Wap there; and fo2 
this Reaſon the Court inclined againft the Plaintiff, ' - 

But then it was moved, That when the Coppbolder had pu 
chaſed the Fee-ſimple, his Copphold was extindt; and in ſuch Cale 
the Gꝛant of the Map in that Leaſe ok the Coal ine, will operate 
as well as if the Delptsfie1d had been in the actual Poſſeſſion of the 
Low of the Banoz, at the Time ok the Leaſe, made; and upon this 
Point the Caſe was adjourned foz: h farther Waere 1 * 15 
N ſired again, foz the Parttegragreed; © 7 


s ES „55 


% 


— — — — 


I 


** 


an 82 Tranſmutation of Po ion, as it Goth 75 be. 
offment, there the Confideration is not material g for the r may 


ive it to whom he will without any Conſideration: 'Tis true, in 
gains and Sales, and Covenants to ſtand ſeized, the Law is other- 
wiſe ; for by thoſe Conveyan ill paſs. without a Con- 


deration expreſſed ar” an Averment and 
proof; but in Feoffments th 55 guides the Equity 


of che Eſtate without any Manner of Conſideration. 

In the next Place, It carinot be ill for omitting the Words to the 
Dee of them and their Heirs; for where a Feoffment is made habex- 
dum to the Feoffee and his Han, tho no Uſe is expreſſed, yet an 


Uſe will ariſe _ the Livery and Seifin, and ſhall then be guided 
80 the Law. 
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Sharpe verſus Bechenowe. 
Winford. Tren. 3 Jac. II. Rot. 1810 & 1811. 


Norfolk, ſſ. 


' 


ES Cos, &c. fo2 that the Plaintif had df: 
ſtrained thee hundzed Sheep, and would have 
impounded them foz Damage Feaſant, and 
the Defendants reſcued them ; then he far: 
ther fits” kozth, That they bzoke his' Cloſe at Netiſneard, and has 
ſed his Cattle, &c. 

The Defendants plead, That Anthony, Biſhop of Norwich, tas 
ſeized in Fee of the Mano? of Netiſheard, and that the ſaid nuper 
Epiſcopus and his Pꝛedeceſſozs, Time out of Mind, had libertatem 
faldagii, and a Fold-courſe fo2 thꝛee hundzed Sheep, in and upon 
the Plaintiff's Cloſes at certain Times in the Pear. 

That the ſaid Biſhop demiſed the ſald Faldage and Fold courſe, 
to Thomas Townſend fo2 twenty one Pears, under which Leaſe the N 
Dekendants juſtifie the putting in the Sheep; and that they were 
depaſturing there till taken by the Plaintiff, who would have im⸗ 
pounded them, but the ſald Defendants hindered him, and kept the 
Sheep upon the Cloſes afozeſaid utendo libertate faldagii, Feeding, 
Paſture, and the Fold-courſe afozelatd, 

The Plaintiff replies, That the Cloſes bekoze mentioned were 
Copyhold and Parcel of the Manoꝛ of Netiſheard; and that the (aid 
nuper Epiſcopus, being ſeized thereof in Right 'of his Biſhopꝛick, 

did, befoze the Leaſe made by him to Townſend, grant the ſaid 

Cloſes by Copy of Court-Roll to the ia and his Heirs, by 
Uertue whereof he entered, '&c. Then k erſes the Preſcription fo? 
Liberty of Faldage and Fold- courſe. 

The Dcfcuvants rejoin, and take Jſſue upon the Traverſe, and 
they huaͤd a Uerdi#, 

3 And now it was moved in Arreſt of Judgment. 

| 7. It was laid, That Anthony Biſhop f Norwich, was fest 


of the Yanoz, &c. which could not be at that Time; becguife ie 
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afterwards alledged, 'That the ſaid nuper Torr wn had Lib of 
Faldage, which Wo nuper implies that he was either dead, oz 
tranflated, 02 leak apo ie cod not Biſhop at that Time, and 
wo _ 9 : Ceptidi” fi he Blſhop of” 10 Rep. 59. 
alisbury's Cale, 1 5 
In anſwer ta which, thealhh. itz. idtle xhaticht adberb nuper, im 
pozts, That the Biſhop is either dead 02 removed; yet it doth not 
appear that it wan dete, buy ee the;Trepafs nbecauſe 
ther Plen is, bat by Mertnermg 155 00 0 & bee as A = 
of then Liberty otckaldage at fh N. Ws ' 
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and by ;ReaſonXtheveol ought; te have 1 
fer fo2 an Averment thath@dZifhap: n liping, c. 23-50 
As im:Dyerzapg Eetmantongs brought] 
Plaintiff ſer forth; 4hat tie 9s Refer, E 1 5 To: ? pl. 52. 
a. geen ang re I Gent Implication, that 
— 4 Parſon was hiwing. 285 Ce e tu! K 01 a0 7 121 ++ $1074 

S013, Bjectment, the, eg pen 55 for VS 2 Gro, 622. 
Years, it the;Lady M Merh 4 0 Fong a ee 1 Kol. Rep. 
—5 and ejected him — 3 ræd non nito, 9 Words 2 3 
imply; that the-Lalyr d nag, on fit the bath en dead, 75 
by Term cauldangt;be in Being n 419 1 5d 631 
«1;Beſides, ithe hem been Biſhen at thata ch ine, ile Lale is.voi 
ann the ie e decauſe there mos HOY ent teler ved. 

prove this Pexnant's Caſe was cited, which the Reader may 3 Rep. 65; 

* auch ch ther he ran find aas rclajiog, to; it, for l 
Ana; 107 03.86 01% HL 302 53] E 1160 30 61 ogg 
hen next Caſe cited, is bgtyeon) Bow! Malter, I Tenant in ; pv. rcp. 
Tailnof a»Manorg:to.. hic pr duo 9B;Was Arend grants 190. 
the next Avoidance and died; the; Ihen Tail wax avoid this 
Grant,; becauſe tis only of} a Chartel, 1 Ld Ren Is wired upon 
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ite 103 64 WIRE 61 78 307 86219; ih 
2. That-thej Preſcription to-bave -Faldage..canot, exfeud-to de- ce Þ 
paſturing the Such. becauſe the; Mature: os Faldage is only ta haue 210. and ne BA 


3 Sheep Cut * my dra on ie Kanes Night- u 48. 

Bites: 112! (3388 & 17 $1; 

14. Tis true, he 147 n likewiſe a 8 which j is 

4 Sheep-Walk, Of Feeding for, Sheep 4 this Me axe to] is incon- 

ſiſtent with Faldage; for that is a Len to have another Man's n. VS 

Sheep folded on my Lands andta Fold cqumnſe ig to have Paſture _— * 

certain Number of my on Sheep upon angther Man's. Land. 

At was. alſo infeſted; g hat Judgment gugbt to be fo2 the Plain 

tif, becauſe. the Defendants! had conkeſſedrthe Trelpals, and had 

hy made a good Juſtiention, and. thergavon the Aer was 
Ada ian | _ 
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mn. 7 E wi. Bot- 6% 015 
ef agent ih Mie 31 }. 366 
"oy 5 ESCOU Ute. fo} that the Plalntit hav b. 
doing him Damage upon five Gere lit 
"6h Gon 7 pounded chem, and had aduallp put one 
— Pound ; but the other were reſcyzed by heDeſendants, who 
broke the Pound and took eHog asp... ſi i 
Davis, one ot the Beten, -pteavs Not gullty; and there, 


IG 


|  tpon Iſte was jotted ; Broome; the other Defendant, tkewile pleays 


upon that; and as to the taking the Þ0 
Jia dicit they were taken in Homemar 


other Hog out of the Pound, he pleads, 


as to the breaking the Pound 


Not gullty and there was an Jie 


$i he pleads in Bar vc, 


pitch is his Freeheld, 
. qu# eſt eadem 

The Plaintitf repiied, That he was fel5ed itt Fe of a Cloſe cal: 
led the Liſt, which contained the five Acres mentioned in his De: 
tlaration; and that he took the Hogs there Damage Feaſant, and 


and lo juſtifies the takſng from the Plat 


co Oo io, &. 


would habe poutided then, Ke. and traverſed that de took them in 


Homemarſh. 

The Defendant desen, and as to the Reſrous-of the four Hogs, 
ſuppoſed to be dojng Damage in the Liſt, and as to the taking the 
That after the Taking, 
cc. and befoze- the Reſcous, he tendered IO 8. which was ſufficient 


Mends': And upon Demurrer, 


1. It was objeſted againſt the Bar, - fo that there were two De: 
fendants, and one of them pleads the General Jfſue to the whole, 


and the other likewiſe pleads the ſame Plea as to Part, and as to 
the Reſidne dicit, which is incertain ; fo2 there being two Defen- 


danfs, it doth not appear which of them dicit. _ 
But this was held to be a very frivolous Exception, fo2 the 
Moꝛd dicit muſt have telation ad proximum antecedens in a plain 


grammatical Conſfrufion ; and it can be no other than he who be- 
bone had ſaid, Thatzhe was not guilty of breaking the Pound. 


2. Jt was objecked, That the Defendant had alledged the Place 


where to be his Freehold, but in his Rejotnder he pleads a Tender of 


- Amends, which is a Departure z fo? there can be no Occaſion of ten- 


dering Amends, if the Þogs were on his own Gzotnd, 


To which it was anſwered and ſo adjudged, That it was not a 
Departure, fo2 the Tender was pleaded to the Treſpaſs done in the 
Liſt, being the Place newly aſſigned in the Replication, and not 


mentloned befoze ; lo that tis no moze than a new Bar to the new 


Aſtignment, 
But then one of the Judges objecten, That the Plaintiff had de⸗ 


_ Clared, that he impounded one of the Hogs, and the Defendant al- 
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' ledged, That they wete all in the | Poſteſfion of the Plaintiff, ann 
that then Amends was tendered fo? the Treſpaſs of all ; but did not 4% 
traverſe that one was in the Pound, koz if that was true, then the | —_ 
Tender fo2 the Treſpaſs done by that Hog, was. too late; and ; 
though the Defendant had pleaded Mot guilty as to the Pound- 5 
Beach, yet that will nok hei bop. to fo2 the Davos of He pound might 
be open, and in ſyehCale zig daruf "to take the Þogs; and upon 
this Objeition the Cale 4 Ts 
Jt was ſkirred agatn, and then an Exteption was taken to the | 
TUrit, which wag partly-fo2 a Reſcotus, and partly foz a pound⸗ | F 
Beach, which are ditine urits in the Renter; Und the Forms | s 
ought to be purſued, ' eſpecially in an Aﬀfon of Treſpaſs as this is; | 
but eee this Dbjettion, the n had NN | | 
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Jane Sudall Adminiſtratix of Tho Sudall, enn 
_—_ Witham. _ | 


Belvin. I _ Paſ.. 2 Jac. II. Rox. 6 84. 


CI. fa. bought by t the Avininiffrattir, Quare exe- 
cutionem non habeat, fo2 624 1. Debt, and 51. 
Damages, upon a Judgment obtained by her Jn- 

teſfate, and that 5871. was ſtill due and unpaid. 
The Defendant pleads in Bar, That within one Pear after the 

Judgment obtained, and after 42 1. Parcel of the ſald Debt of 624. 

by Gertue of a Teſtatum Fi. fa. directed to the Sheriff of Yorkſhire 
and nulla alia bona returned; there was a Ca. ſa. iſſued out againſt 
the Defendant, and that he was taken in Execution in Yorſhire, and 

removed from thence by Habeas Corpus and committed to the Fleet, 

and the Warden voluntarily ſuffered him to eſcape ; and upon De- 
murrer it was argued, That notwithſtanding this Diſcharge by the 
Gaoler, pet the Debt remained, and the Defendant might be retaken 
by a new Execution; and ſo it was held in 1 Mod. 194. and in 

0 211. Allanſan and Butcher's Caſe, Sid, g 30. 

eu. 211. In which laſt Caſe this Diſtin&ion was made, That if a Man in 
Execution eſcape by Negligence, he may be retaken either by the 


London, iſ: 


Sheriff or the Plaintiff z bur if tis a willful Eſcape, by. the Conſent of 


the Sheriff himſelf, he ſhall never retake bim, but the Plaintiff may; 
and the Reaſon is, becauſe otherwiſe by the Contriv ance or Inſuffi- 
ciaioy of the Gaoler the Plaintiff ſhall be without any Remedy. 
This Caſe was adjudged, Anno 19 Car. 2. in B. R. and yet but the 
very next Year the Court of C. B. was divided upon this very Point 
in the Caſe of Cane and King, Paſ. 20 Car. 2. Rot. 865. but ſince it 


hath been ruled, That the Perſon who makes a voluntary Eſcape may 


be retaken 4 the party, becauſe he hath an Intereſt in the Body till 
the Debt is ſatisfied, or he may have a Sci. fa. againſt him, quare exe- 
cutionen habere non debet ; for it would be a very great Miſchief that a 
Gaoler might at his Pleaſure ſuffer a Priſoner to bas 6. and put the 


Plaintif 
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way 2600 T5 e 
JN 955 UNE :: UTC It} 
1 noiß: . 91 T' | 
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Scire facins, | "© 9 


[= 


** — 4 


plaintiff to an Adtion (again bimwho might be infultciens! to a 
wer the | 719% £199} + 
. 'Tis true, the Law was held otherwiſe formerly, that even in . 1 Leon. 58. 
Caſe. of A voluntary Eſcape, if the Debtor. was retaken, he might 2 Eon. 96. 
a himſelf by an Audita Ya nerela brought by him againſt his Hob. 202. 
very Creditor, Deca they held, that upon an Eſcape the Execu- 
tion was diſcharged; and if fo, the retaking might be unlawful; 
the Remedy was only againſt the Gaoler; but the Law is now other- 
wiſe, for the Reaſon above mentibnaqe. : 
But then there was an Exception taken to the Scire facies, viz. * 
That: it was bꝛought bp an Adminiſtratrix to Thomas Sudall, by 
Gertue of an-Adminiftration out af the Pꝛerogative Eburt; and 
doth not ſay, That the Inteſtate had bona notabilia * the ought to 
have toaintitie that & ourt ta grant it. 
But this was diſallowed, foz if he had not bona notabilia, the 
. v1; 1. > 1; 
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3 9" Eurhet yerlus, Lord "Carling ford FN e W ; k 
Vinſord, Hill. 2 & le. Rot. 381. | 


+1659 any ft 2 apt Nu Ant enn Rt, 


Mida: M "CIR E Add by Edward Cothes; ; Upon a 8 in | 
i 15 *Ejettent,” retopered by him again Humplitey Weld, 
updt the Demiſe of William Atwood ; and it was bzotght againſt 
the'Low OS and his Lady: akter the Death of the:fatd Weld 
the Dekendant in the Ejetment; and upon Demurret to the Scire 
facias, the Plaintiff hid Judgment. - 

The Queſtion was, 1. Whether à Scire Ear vod lic by a Leſſec 
in Ejetment, Who had no real Intereſt in the Land, but was only 
nominal? Or whether it ought to oo brovglit by Atwood. himſelf, 
who was the Leſſor of the Plaintiff? 17 3:1 

2. If it would lie by the Lelſe; then, Whether it could be twoaghe 
againſt thoſe who were Strangers to the Judgment? For that was 
for what was obtained againſt Weld, and not againſt the Lord Car- 
ling ford, who only entered into the Land after the Death of Weld 3. 
and therefore it was ſaid, e Seire Feria . to ann 
againſt the Heir of Meld. 

But it was adjudged, That i was well brought by the Leſſee, 
and fo ruled formerly, viz. That it might be brought by the Admi- 
niſtrator of the Leſſee in Eyectment, or by the Leſſor himſelf ; for either 
of them may bring a Writ of Error on ſuch # Judgment, and if 
ſo, either of them may have'a np be cehee 1 * | 

It was alſo held, That it migh ink abeDefendant” Sid. 317. 
although he was a Stranger to e e and ſo adjudged for- 
merly, that it would lie againſt the Defendant ; and the Ter- Te- 5. 317. 

nants, who were meer Strangers to the Judgment, f and likewiſe a- 


gainſt 
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nizanct befoze u Judge as Bolt 


Sparks, -who- obtatnen Judgment ug 

fo2 46 1, and that he did not pay we "Bondy," 4 tender his Body 

| to Pyton. £64 Jon ö e in ef heimer 

Cole the Defendant -pleads in But, That after the Mdytent 
there was a Ca. ſa. iſſued againſt the ſaid Harris, 

Sheriffs of London;-who returned non eſt in 

A Toſtarom Caen. was awarded —— wh ne; directed 


One Harris) Hat 


the Warr 05 the ſaid Harri 


- The 9 replied, That us no ſuch Writ Capias due. * 


The Defendant rejomed that tuch a Writ did iffue, and that Har. 
ris was taken in Execution upon it; and ſo concludes to the Com: 
try, and upon Demurrer the Plaintiſt had Jupgment 3 fo2 when he 
replied that there was no ſuch Writ: iſſued, and the Defendant in 
his Rejoinder affirmed, That ſuch a: Writ did ue, this was a di- 
ret Negative and Affirmative, and thereupon he ſhould have offered 
an Iſle, and not have jumbied ſuperfluous Matter of Fatt and 
Recoꝛd with it; and that Harris en en amen. und ſo 
gnciue ta the Country as to both. 
Tis true, the Plaintiff in his Replication, might have traver: 
, - a-Capias did iſſue agatuſt the JP2incipal, without any. In- 
ducement to it, becauſe the Bail himſelf had-confeſſed it in his Plea ; 
1440 | and that non eſt inventus was returned upon it. 
= | But it migbt babe been a Quefion, Whether ſuch a Traverſe 
=_ bad  been'good, if the.Defendant, wha was the Vail, had confeſſed 
bs | but one Capias againſt the:Pzincipal,. and that he was taken upon it. 
Foz though tis not abſolutely: neceſſary when /a- scire facias is 
bzought againſt the Bail, to ſhew that a Capias iſſued againſt the 
— cipal; pet when tis confeſſed hy the Bail, and in his Plea he 
weth, that what was done upon it, might be a Bar to a Sci. fa. 
brought againſt him; tis very requiſite that the Plaintiff ſhauld 5 
That one Ca. ſa, did iſſue againſt the Pꝛincipal, and ſhem when, and 
that non eſt inventus was keturned, and then traverſe, that no ſuch 
Qu. ſu. iſſued as alledgen hy the Defendant, and that upon (uch Ca. 
1 i the Paincipal was not-taken in Execution 5/fo2- tis plain there 
de mit be a Ca. ſa. againſt him, and non eſt u e ye a 
de en den Sv es againft the * 1 0 f N ity, 
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kilſued in Aim ution until dilthorged by br; One of: 
. once he was in Execution, e viſcharges. * 
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'London, ff. CI. fa. again. che Erecuto}s of ferm Back- 
well, upon a Judgment obtained agaimtt the Te- 
Tatoz, 51 93 934365 164327 563 7 $07 2 small Uni BIG3 39H | 
The Defendant pleads, Chat bis Teſtatoꝝ was a tader, and 
ebten to ſeveral4Aecſons,:parkiculatlsi namen, aho-petitfonen the 
am Keeget. ta: a Commiſtan of Batrkrupcy ajatntt him und there 
. Commiſllon was. granten, Sc. which he-averred>vo be fl 
dependiig;: And upon Denkuntet it wagnobjetten to the Plea, Thit 
the, Defendant had not alledgen that yis-Toſtatoz was-a Bankrupt 
at the Cime ot the: on exhibited-to the Low KeeperiooL at the; 13 Eliz 
Time when the Commiſſion iſlued fozth ; and this was held te be a op 7. 
mat — — by the Statute u ENA. a Bankrupt is de⸗ 
ſcrihed; and then Boten igiven ta the Le Chancellout to. 
Commiſſions: agatdſt duch 4Petſofig being Bankrupts; and fo are all 
the-Precedents in his Hirt Boon; (19307 viv bin 181. 1900 4 
But names hone; tis true, in 42 & 42 3fftis ſaid at- the /Peti- 
tion df the Creditors: againſt. their Debt * qr ang nee 5 
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Baxter verſus Peach. 


Cooke. Trin. 4 he I Rot. 721. 
fda: H QC fa. upon « Refoghizance taketi betoze 4 Judge 


againſt the Defendant, who was Ball foz one Henry 
Oliver, at the Suit of Nicholas Baxter, the now Plaintiff, ſetting 


fozth, That he, as Adminiſtrato} to Mary Moorey, had obtained 


Judgment fo2 481. againſt the ſaid Oliver? but => d not pald the 
ſaid Boney, oz rendered his Body to att ew thetefoze t ” 
Adlon was bzought againſt the the Caufe why the 
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and the like 


a was lett out) and upon non eſt invent retorned, 
another Sci. fa. 


fy | hh 1 ! 17 34 2 'Thete'was 


Retom. 


The Defendant craved Oyer o the Carits aud bk the Ati he: 
zante, and then demurred z and theſe Exceptions were taken to t the 


Sci. fa. viz. 


1. That tis not-alledged that there was a Capias againſt the Pyinci, 
pal ; and it was held, That it was of Necceflity to be recited in the 
Sci. fa. but the Bail himſelf ought to thew that there was no Ca- 


pias againſt the Principal. 


2. That there was a Uar 


cod ; fo2 the Defendant became Bail ko WS thc Suit of Ni- 
cholas Baxter, which miſt be bꝛought againſt 


* N ; 


tante between the Recognizance and Re. 
his own Right ; 


but the Suit upon which the Judgment was obtained was f. him, 
as Adminiſtratoz to Mary Moorey, und fo not - the fame Afton tg 


But this was diſallowed ; 
upon a Clauſum fregit, and 


which the Dekendant became Ball. Ham “ 


fo? 'tis the uſual Prattice to Tale dal 
to declare in Debt. 


The Serjeant hc: concluded this Caſe with! Note of) bis Den, 


The there was a Fault in the Sci. 
phy Execution de Territ &. Catallie, &. 
Tine -debet were omitted ; und for 


"fie. becauſd a wma to ſuew Cauſe 
nie levari; but the 
0b cited 5 190. 


9 Court held it tobe ill; but I ene anſwer forthe Au- 


1 0 of that Book, the 
2 BY thle.; s 3: 


would have them, yet they 
tence compleat an 
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:material- Exception 5 
oon as the Serjeant 


come in ſobn (enough ito: mak@®the Sen. 


very intelligible 3 for the Sei. Fa. is brought 


againſt two Defendants, viz. That one ſnould ſhew Cauſe why the 


Money dle Terris G. Cat alli 


feri & levari, and the other alſo ſhould 


ſhew Cauſe why the Money. ſhould not be levied, G. Et praſu 


the Plaintiff reddi non debeant; which Words go to the entire 
—— which is — by the Copulative Et. 
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"Midd. fl. O fa.vbiteth to the Sheriffg'of Midetlefex; the Cate 

5 upon the Pleadings was thus : ſſ.- Michael Idfe und 
Roger Wiſe became Mall betoꝛe a Coimmidioner in vorkſhiré, to⸗ 
gether. with John Shepley the Defendatit #i-theipzincipal Aäton, 4c 
the Suit al the: Plaintiff,:the Recognizance was trammttted kala 
Judge of the Common Pleas, and it was made a Retdzd dt khät 
Court; and afterwards the Plaintiff Redman obtained Judgment 
againſt Shepley fo; 2001. but he had not paid the Money, oz ren- 
dered his Body to Pziſon ; and that Michael Idle was dead, and fo 
this Sci. fa. was bzought againſt his Executrix and the other Bail, 
&c. and after another Sci. fa. and two Nihils retozned, there was 
Judgment by Default againſ{ Wiſe, one of the Bail, and the De: 
kendant Shepley. | 

The Executrix proteſtando that ſhe had fully adminiſtred, and that 
ſhe had not Aﬀets, 8c. pleaded in Abatement, that the Sci. fa. ought 
tobe bꝛought in Yorkſhire and not in Middleſex ; and thereupon the 
Plaintiff, after two Jmparlances, demurred, and had Judgment, 
that the Defendant ſhould anſwer over. 

Then ſhe pleaded in Bar, That there was not any Ca. ſa. againſt 
the Pꝛincipal, befoze the firſt Sci. fa. 

To which the Plaintiff replied, That after he had obtained Judg⸗ 
ment in the oziginal Action, and bekoze the firſt Sci. fa. was brought 
againſt the Bail, he did pzoſecute a Ca. ſa. againſt the Defendant 
Shepley, retomable Craſtino Trin. upon which the Sheriff retozned 
Nobel tnventus. | | 
The Dekendant proteſtando that the Replication was inſufficient, 
rejoined and pleaded, That the Ca. (a. was delivered to the Sheriff 
of Yorkſhire after Craſtino Trin. and after the firſt Sci. fa. iſſued 
koꝛth; and that the Plaintiff by Fraud between him and the Sheriff 
had pꝛocured the firſt Sci.ta. to be retoꝛned Non eſt inventus ; and then 
traverſed the Delivery of the Ca. ſa. to the Sheriff befoze the Re- 
ton; and upon Demurrer thele Points were reſolved, 


Sci. fa. map be bꝛought in either Count. WY 
2. That the Traverſe of the Time of the Delivery of the Ca. ſa. 
to the Sheriff was not material; fo2 if the tit is actually out, 
the Sheriff may lawfully make a Tarrant, tho' tis not come to his 
GUM 8 it ſhall be intended that it was delivered to him befoze 
rreſt, | 


A Arid 


1. That a Sci. fa. may be b2ought in Middleſex upon a Recognt- Hob. 158. 
zance taken in Yorkſhire ; fo2 tho' tis a Kecomd as ſoon as tis ac- Aleyn 12. 
knowledged, pet tis not compleat till *tis enrolld in Coürt; and Brook Er 
therekoꝛe both theſe A#s concurring to make it a perfe Record, the 3* 85“. 
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turn of the Writ, &c. And upon Demurrer it was objected, That 
the Defendant had not pleaded t! that the Writ was deliver to the 
A 125 Ferm 3s 5 but i it was difulumed wn Reafoniby. 
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nie a a Juffice ot Peace, and Chancelio2 to the Law, 
<6 ct Norwich „ka theſe Cows, fl. He is not fit to be a Chan- 
cellor. or a aſtice of Peace; He is 4 Knaye, a. Raſcal Jad Villain, 
42 not fit to practiſe, he ought to have his Gown pu led over 


Apon 8 Mot gullty pleaded, the Plaintiff had a Uerdit, and Da⸗ 


Wed an un Giles wheha Words leren of a Yates of Pra 
are es where Words ſpoken of a ce e 
are a 7 wal only inſtance 6 e 1 think are appli- 


_ to the principal Caſe: i * Hamond is 4 debauch d Mun, and 
t to be a Juſtice of Peace. 
U The other is reported in ſeveral Books, but the Words are; 
Then art a for ſworn Juſtice, and not fit to ſit on the Bench. 
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Stable verſus 99 . 
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| Vork. ſſ. HE Plafntiff declared, That Iſſue was joined he. 
tween ſuch and ſich Parties, to be tried at the 
Ames fn Yorkſhire, and that the 1 was pꝛaduced ag an 
KUnnels at the lad Ertat, 

did, but the Dekendant maliciouly to diſgrace him ſad, Sirrah, 
thou wert forſworn at that Trial; upon Not guilty plead, the 


Plaintit pn een e e ny 21 bene or 
For, nas the Serjeant rightly ſays, ee, 175 e Cy 2 of 
* March 20. # Moltom and (Abus, but Jikegth Car ſellit, Cry, 


Eli. 293. and of Mayne and * 4. ones 5. zes his Reader 
to (eek; hat they ere. on wi US) i 1 111 5; 20 = 

The Caſe of Makosignd 4 Claphe ham was 4050 60 berg pore As 
Gavits read againſt the Defendant Claphe 


openly, that there was not a Word _ in 121 een who 50 bel 
the. Affidawits brought the Action, and adjudged that it did not lie, 
becauſe the Words were not maliciouſ} ſpoken, but in Defence of 
his Cauſe which was tl depending ; but in the other Caſes the 
Words were ſpoken ier the Trials, 40d A an evil and malicious 
Intent to ſlander and Tee th the Plaintiffs; and therefore they b had 
Judgment. H. We ant Wei 
There have 3 ſome Diſtinctions made upon the like Words 5 
Be GE e As, deen to por a Man 1s A 8 enerally, 
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Al | 
Glouceſter, fl. CLANDER, MN The Plaintiff ſets fo2th, that he 
was foumerly choſen Knight of the Shire fo2 the 


County of Glouceſter. and * to ſtand Candidate at the $ 
ect 


Slander. - 


at. - _ 


Eleckion, there being a TUrit iſſued out to chooſe two Knights, 8c. 
the . Defendant befoze the Elefion ſafd, Jack Howe is an Enemy to 
the King and Kingdom, and in the French Intereſt, 

It doth not appear by the Book what became of the Caſe, but 
certainly the Words are actionable to he higheſt Degree, and the 
Plaintiff had a Verdj4t)and amages ; A upon 2 
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Writ of Error brought? th 1 gment was affirmed. 
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dete, . Pace caller Boubbtvn iit the lald C 
7685 8 13G 30 810 30] ounty, 
FE © * The Peine bloods Bt}, Ehar ts 
202 2aY ene the Treſpals Rippofed to” be bone, the 


_ „Cart af 8e Albünsg Gir keneltm Digby, und : other - Fenlkers fo 
the late Queen Henrietta Maria, were ſeized in Fee of the Honour 
of Clare, fn the Counties of Norfolk, Cambridge, and Hunting- 
don, and being ſo ſei3ed,demiſed the ſatd Donour to the Dekendant Ser⸗ 
jeant Hampſon foꝛ twenty-two Years ; that Sir Thomas Hare was 
ſeized in Fee of the Mano? of Boughton, which he held of the Ho: 
nour of Clare, and that there was a Cuſtom, Time out of Mind, 
within the (aid Honour, fo2 the Low thereof to have Fines upon 
Delcents, Alienations and Purchaſes of thoſe who held any Lands 
of that Honour, viz. Foz every Houſe x s. fo2 every Acre of Land 
encloſed 1s. and if not incloſed 6 d. (except thoſe who held of the 
ſaid Honour by the Payment of a certain ww) (02 which the Low 

ok the law Watrid2 might giſtrain, Sc. po 

That Sir Ralph Hare, the Father of tf the Plaintiff, died ſeized in 
Fee of the ſatd Manor, and of ſeveral other Lands and Tenements 
in the ſaid County of Norfolk, upon whoſe Death the ſame del⸗ 
cended to the Plaintiff, being his Son and Peir; and koz not pay: 
Na ye Fine, the Dekendants diſtrained and carried away the 

ag, MW.. 

The Plaintiff replied, and denied the Cuſtom, and contluded to 
the Country; and upon Demurrer had Judgment upon a Potion, 
without any Argument; koz it ſeems the Pꝛadice is, That ik the 
Dekendant demurs, and tis entered in the Pꝛothonotatyp's Books 


have Judgment of Courſe, 
. gs. of and 
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to be in and he neglets to maintain his Demurrer, the 
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And ſo it it, would [EIT k che beon argued, 1 

it the Ppinion ok the Serzßennt ig Law ; via. That = 
n 
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hay been good, yet. the Plea: wag-riaught, beraiiſe tiÞincertath'of 
dam many Acres the, Jlainttf 's\Father dien ſeized 5 tis Ong kuld, 
That ik he died etzen of the Manor, &. and of divers other Lands 
and; Fenaments ft;Norfolk./: whenhe ſhuuld habe emed, that he died 
leis ed of Meſuages beld of the: Manoꝛ ol Beughtom, dne Uf ſs ma⸗ 
ny Acres encloſed, 8c. and this-he-oughtits haue vone to bang his 
Caſe. within the Custom; aud chen he ougbt to aver, that thole 
Meſſuages and Lands mere nat with the Exception; 572 47 

The Cuſtom as alledged tn:the/Begtſhaitig' of the Plena is to 8 
ſtrain, and pound; but ide Concluũon theteof did not anſwer thit 
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gane 2372108. od d 350.9. inne: dt n {11914 © 7 rt 8 
Somerſet, f. THE Piaintit Sharpe being Reo of the Patich 
1 Church ol Seburrow;' bzought an Acton of Tref- 
paſs ; again t the Defendant, ko beating und entring his Cloſe and | 
Parſoyage houſe; and fo2 raking and carrying away his-Tithes. 
Upon Mot guilty pleaded, there was a ſpetial Gerdick, the Sub⸗ 


ſtance whereof was, il. That the Cloſe and pouſe were Parcel of 2 


the Reio2y, of Seburrow, and that the Plaintiff Sharpe was lawfu 
Beco thereof ;. that it was a'Retoy' with Cure, &c. and under 
the yearly Value of 8 l. in the!!Firſt- Fruits Book, but nom ot the 
real Ualue of 50 l. by the Pear; that the Plaintiff accepted another 
Beneſice with Cure, &c. and was lawfullp: inttitut ed and induten 
thereunts,' fo? the Space of ſit Pears laſt-paſt, 

That Richard/Thorpe befoze, at and after the acceptance of the 
ſecond Benefice by the Plaintiff Sharpe, was the Patron of Sebur- 
row; hut had no Notice of ſuch Acceptance. 

That Ming Charles II. befoze the ſuppoſed Treſpats. pꝛelentev the 
Dekendant French to the ſaid Church of Seburrow, who was there ⸗ 
upon inſtituted and induced, and entered upon the Plaintiff I and ſo 
make a general Toncluſſoan. Fett Ft 

Ide Serjeant tells us that the Plaintiff had * bur cannot 
certainly: tell for what: Reafon, becauſe it was ſo long ago; and not 
takiogany Notice of it himſelf, he reports it from another, but ĩn a 
1 Manner ; which I will make as "MI ab the Matter 
W oe 

The Queſtiong apon this Uerdit were, ' 

1. (Whether: the Church was void within the mos of the Sta- 
ute ar H. 82 which are; That if a 5 90 Perſon MON one Benefice 
<. | 


Bi. * ny 02 8 if "WO 
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de 


25 14 ' 
Feffion had thereof, theiſuſt Bentfice hall be ad judged in e. 


with Cure of Souls, he of che yearly? Walt 88:1. or Ab ve 20 
cepranother Wit Cure Of Saus, Adige Inftiteted andriudu Ge fn 
F Tig ſang that then and imme iately after Nth pet. 


ber vpid zo eevil is fas 23, tons 36: 1 l 0310 20 3} 166.3 


2, It the. Clureb:was/hot/voſa;z2then. the King's Pregegratt 


French was p and by Conſequence he mäß ben Treſp 200 
cauſe the Church was lt or then Amntiff t. 2399% v1 


And as to the firſt; Pointz(' M tbe Church was vold ger jor 
not only against the rightful / Patrunp but agatnst alf other Perlong 


Co. Ent. 369. 
512. a. 514-C, 
Winch 670, 
857. 


4 Inſt. 120. 
26 H. 8. 
cap. 23. 


what ſoe ver c und then the Wing having preſeſited the Dekehdant, and 
-he being inſtituten and induced, it gives him a Title to the Glebe, 
tho he was pꝛeſen ten by dtutpatton ; and by Conſfyiterice if he path 
a Tltle, the Plaintiff can have none. An I! yew: 
But the Uerdi# did not find that the Church was void by the Sta. 
tute ; fo2_tis only faund, that -now-it-was-of-the-pearly-Uaniue of 
501. that is, at the Time of the Aerdict; which may be very true, 
by Reaſon of the vaſt Advantages by late Impzovements ; and yet 
it may not be of the yearly Qalue of 31. at the Time of the Accep- 
tance of the ſecond ede be many Pears ſince ; fo2 
tis not found when he necepted ik. ex 
Now tis plain by that Statute, That he who accepts a ſecond 
Beneſice, muſt at the very Time habe another with Cure, &&. of the 
Ualue of 8 J. pearly, oz mo2e, othetwiſe the firſt is not void by this 
At; and all the Bleadings upon this Statute ate expreuy ſo, viz. 
That the firſt Beneſice was ok the pearly Galue of 8 1. at the Time 
of the Acceptance of the ſcc ound 
Therekoze this Matter ought to be pꝛecilely pzoved to the Jury, 
becauſe tis an Affirmative ;” and in the Caſe of a Penal Statute 
made againſt the Common Law; which never made the firſt Bene- 
10 void, be it of what Ualue it will, upon the Acceptance ok ano- 
„ / . J 0p JG INDE 
Chen as to the finding that the firft Benefice (but the Serjeant ſays 
it is the ſecond Benefice) now is of the pearly:Ualue of 50 l. that can⸗ 
not be material, becauſe the Galue muſt be taken as tis in the 
King's Books of the Firſt⸗ Fruits. 
That is, as Eccleſiaſtical Livings Were taxed and valued in the 26th 
Year of H. 8. which was not at the full and utmoſt Value, but very 


= * 


much under. 11029 $7 S01. 03 or 

My Lord Coke tells us, all Livings were valued ina Book of Tax- 
ation made 20 Ed. 1. but the laſt Valuation was made 26 H. 8. and 
by a Statute made in that Year, ' ſettled: upon that King and his 
Succeſlors ; ſo that the firſt Year's Profits of every ſpiritual Living was 
then, and hath. ever ſince been paid by the new Incumbent, accord- 


. 
4 


. ing as the. Benefice was then valued ; ſo is Deg. 23, 196. and not 


29, as in the Report. | 1 
Thcrekoze, if this is no Plurality within the Statute, becauſe it 
doth not appear that the firſt Benefice was of the pearly Ualue of 
8 J. and moze, accozding to the-Ualuation ot the Aing's Book at 
that very Time ; then he accepted the ſecond ; then the oi 
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may be, TUhether tis void by Common Law? Mhich is, viz. That 
he who takes a Benefice with Cure, if he had another before, he is 
;pſo Jure deprived of the firſt ; and if he endeavour to keep it, he 
ſhall be deprived of the other; and the Patron of the firſt Living WE 
may preſent after the Acceptance of the ſecond. | k Wk | 
Theſe are the Mons ofthe Canon, by whlth tis plain that the 
firſt Living is vold; but then ſome Doubts have been made, whe- 
ther nee: muſt not be an adual Depuvation to make it von de“ 
0 AS alle; 


'q „ [7116 1 IT 1 
912 upon this N atter, 


And becauſe there habe been various Opinions 
that the Lam might be ſettled, this Diftintion was ade in Hol- 
1 85 Ca "id was. (heh. and hath ever ſinee bern allowed 
ft That ſifice this is an Avoidancs by the Eecleſtactteat Lam, the 
rightkul Patron eee Notice ofn it at bis Peril, 
without actual Notice given him of; the Acceptance. af the ſecond Bel 
nefire ; and it he han not ſuch Motice, ng Lapſe incurred on him: 
'Tis true, he might of himſeit take. Notice of it ik he plenſed, and 
zelent another, tho' the Incumbent was neither dern d. oz had af 
ut a Stranger couly not in ew Cale) pzelent; without an 21, Abr. 
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rod, b 
Saen 5 fo. that the Church became vold. not fz the zr. 
kadvantage of the true Patron, but fo2 his Beneſit zothat is, he 

ght take Notice of it if; he would, and pꝛeſent another; but ik he 

d got pꝛeſent, no Lapſe ſhould accrem to him 

Oo that in the pꝛincipal Cale, the King's Pꝛetentation ok the 
Dekenvant French was void; becauſe. Sharpe, the Incumbent, who: 
had accepted the ſecond Benefice, was not actually depzived ok the 
firſt ; and without Depzivation tis not vold de Facto, but de Jure 
only, and that fo2 the Benefit. of the right Patron, and koz him 
alone; and ik the King had no Title, his Pieſentee can have 

PT enn einc $93.36: onen $2 

Ts true, a Man may be Incumbent as to all Eccleſiaſtical Mat- Hut. 66. 
ters, viz. To Offerings, Tithes, &c. and pet not be A perfect In⸗ Hob. 302. ES 
cumbent, ſuch. as the Lam requires z and this is when the ing 
pꝛeſents by Lapſe, having no ſuch Title; but then there muſt be a 
F. Facto, as well as de jure ; which was not in this 

Ate, DL Fae. 37. 10% inet 3.03, 10901 eien 
There was a late Trial in Ejectment in B. R. between Dr. Haſ- Anno 2 W. 
card, Dean of Windſor, and Dr. Sambre, Dean of Guernſey 3 Ul. 
wherein the Cale was, fl. The Bishop of Oxford ſuppoſing he had ic 
a Title by Lapſe, collated Dr. Haſcard to: the Refo2y:of H. in Ox Wo 
fordſhire ; and this ſuppoſed Title of the Biſhop accrewed upon a 
Plurality. within the afozeſaid Canon, but not within the Statute ; 
but becaule the Plaintiff could not pzove that the Patron had No⸗ 
tice that Dr. Sambre had accepted ok a cond Benelice, there- Cro Eliz. 
foze fo? that verp Reaſon, the Collation was held voin; but then it 811. 
was inſiſted. that it was void only as to the righeful Patron, but Owen 131. 
good as to all others; oz ſuch a Collation pꝛevented a Lapſe ta | 
the Metropolitan, oz to the Queen. 95 2 
But it was held that the Collation was totally void, and that the 
Rſght- of the Patron was not in the leaſt avoided by it, - 

1 | 
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Wee ESP! uss Coz! bell Ys Kia called the 
n the .4th_of Feb. 36 Car. II. Ind 
ming Is Gus, and Sjedbiag” and vntfing into his Barn, aum 
bau trum whence a COW hid © Cale; with 4 Cdhtinmgndo the 
Treſpaſs as td the eating che Gals from) 'the-4ath 2 Dy. of February 
to the 4th Day April follow! ng! 
. The Dokendants as to ada 1 1 5 Not g 
the teſt they pledved' in Bär; bene 
pals Sir Pagel Ruſſel was 1 5 int + Filer the fly, 02 pf Mag 
and that Thomas Baldwyf'la df the Plaintiff, was ſet, 
zen in Fee of fone' ares I Land bene or the 'faid'Banoz, &c. and 
then lets eee en the ſame: 1 the Lozd to ſeize a 
F wherevſe l. you be ; Cound, To. evet ety Tenant doing nw 

k lu Lands. * 

That e tetzed of the ſaid tour Acres, Jun 
poſſeſſed of a Cow and Eälk, and that the Dekendant 9 105 
of che lain Sir Francis Ruſſel, ſeized che Cow in the Home-Cloſe 
foz 8 Hleriot, and which being in his PoſſeMon calvev, and that 
Wuültm Bildwyri took them both froin'the Defendants, and del, 
vered them to the Plaintiff; whereupon the Dekenvants entered in 
to the Cloſe and Batu, the Doo beinix open, and retaok them, qu 
eſt eadem Tranſgreſſio: And upon Demurrer it was objefed, That. 
the Juſtification * the Entry into the Cloſe was not good; fo2 ad- 


Cro. Ela. mitting that Wukam Baldwyn was a 'Trepaſſer in taking the Cow 


from *the*Defendants, and delivering it to the Plaintiff ; yet they 


br. could not enter into. the Barn to retale it, without being Trel- 


ſſers. 
wi was in ths Cafe of a ird Perſbn, who took! the Goods nt 
delivered them to the Plaintiff ; for if the Plaintiff himſelf had 
wrongfully taken them, or if another took them,” and by the Aﬀenc 
of the Plaintiff had put them into his Clofe ; this. is a Treſpaſs. 
in the Plaintiff; and 1 may juſtify the taking them in any 
Place where 1 find them; ſ6- that they are not 'our'of 57 Poſſeſſion. 
by my own Delivery. 


In the peunctpal Cale it appeateb lt the 1920p? operty. f the Com 
was in Sir Feaneis Ruſſel and that it was wzongfhilly taken from. 
his Servants and delivered to the Pfalntiff and put in her Born, 
and it may teatonably be ppeſumed that ſhe was tot the Selzure. 
and lo a-Weonitidoer herſelf ; and therefo2e the nee 
tetabe them ib Tong of yt e 67 h ne | 
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'Chiek Juice ſeemed to thetine that the Cow was bt in 


Jon, 


a contrary Opttiton; that when the Cow was wyorigftly taken and 


delivered to the Platirtif, the put it in her Barth, that his antun 
ed to a Command to ſetze it. 0 | 


_ There was an 8 eben rü che Bat, Thi the N 


do mag not anſwered; fox” the'Tr ae is unledged to be the fourth 
Day of February, with d contfinarido diverſs'diebus & vicibus frott 


that Day to the fourth Day of April enſuing; n the Detenvants 
ad Born on the 7 — | 


had juſtified the entring into the iel 
Day of February, ts à Re. entrꝑ on the third 94 of Ap til te retake 
it ; but hade not-anfwerey' rams 00? 15 ts be commit- 
ted diverſis diebus & vicibus in the mean Time: io that the Jirfifi- 
tatton doth not extend to any Thing vone between 9095 Days. 


But it was anlwered, Thar ehe Defendants have qvereen that Cie Eli 
'tis eadem tranſgreſſio, whith is as 1 mich 5 50 ſap tis eadem cauſa 795 


actionis. 10542 


But Juſtice Levin? was of Opinion, e was | 
not anſwerev; there was no ee in tee e 


* 
. ed 28 144 one: * } X09 1 TY l. 2 44 # oY Wag — — 1 De. 


5 > 0 \ rte 5 
Tad 44) Sa N if 1 \ 


Fon verſus Bie hen & a. el co SY 


n. s 36 & 37 Ct. H. & x Jac. 1 Roe. 174. 
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ks; ſſ. ks pAss fr beating any'ntrng bi Coke a: 
Nig ed Bn am Med, and ſporting and taking away his 

Outs; and tum and catrying away five Loads of Hay, © - 
The Defen 5 Wed 'That Andi theTrefpaſs, Thomas Brig- 
bam was tetzev in Fee ot the Eithe Pay, arifing of and from the 
ſaid Wead, and ſo'ſaſtifie the Takitg, doch 2170 

The Plaintiff, oteſtando thar Ys K (Bri Shah way not 
ſeized: or the ſaid Cirhes, replied, That the Defend 7 1 mit⸗ 
ted the Treſpaſs as befoze ſet fozth in the Decfatat that 
the Defendants took the G2aſs which the Plaintiff 530 cu cut, and 
made it into Pap, and carried away five-Loads, and traverfen that 
five Loads of Hay were ſet forth for Tithes ; and upon a Special 
Demurrer the Defendant. h Judgment, ſe the Plaintiff had 
traverſed the quantity of Ha Ces 10 1thes, which he ottght 
not to do; toy the Defendant hoping: fuſtified 100 entering the Cloſe, 
and taking the Tithes, that'is-ſufficient;-let the Tithes be carriev 
away in one oꝛ moze Loads. 

But an Exception was taken tb the Bat; viz. That the Deten⸗ 
dant had alledged a Sein in himſelf, without chewing of what 
Eſtate; which is not good in q Pied in Bav'y but this Exteption 


8 


was diſallowed, 
g Q-- | I ſup- 


by any Crong-dofng of the Plaintiff; bet Levinz was of 
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Judgment was, this would have 


Treſpaſs. 3 
| L ſuppo ſe this was an Exception made by :the;Serjeant himſelf 


who was of Counſel for the | Plaintiff; and that he was not well 
pleaſed that the Court did not allow it, for be tells us, That there 


was a Caſe: between Saunders and Huſſey, Trin, 8 Wi. 3. Rot. 466. 


in the Common Pleas, which was in Replevin: The Defendant a. 


vowed, That he was ſeized of three Acres, &c. and juſtifies the 


Taking the Cattle Damage Feaſant ; and upon Demurrer the Avoy. 
ry was held ill, becauſe tis not ſhewed of what Eſtate he was ſeized. 
le farther tells us, That he had this ex relatione of Serjeant Car- 
thew, who was of Counſel with the Plaintiff in that Caſe; but this 
muſt be a Miſtake, becauſe the Caſe was in the Common Pleas, and 
in Trinity Term 8 V. 3. and Carthem was not then a Serjeant. 

If he had ſearched the Rolls, and told us from thence what the 


ſome Authority; but a Report 


-» from another, is . as uneertain, as he would have this Plea 


be, vis. That the 


| | endant might be ſeized. for Life, per autre die, 
in Tail Several or Special, or in Fee, and therefore ſhould not be ſo 
far indulged as to amend upon Payment of Coſtss. X 


e - 


2. Exception, That the Defendant being a Lay-Wan, could not 


plead a Seiſin of the Tithes. 


2 Co. 437. 


And this, he tells us, ſeems to be a ſtrong Objection according to 
the Caſe of Saunders and Sanford, in 2 Cro. which I think is a ſtrong 
Authority. againſt h. 

It was Default upon the Statute of 2 Edw. 6. for not ſetting out 
Tithes, in which the Plaintiff declared, That he was ſeized in Fee of 
ſuch x Portion of Tithes, &c.' the Defendant was Occupier of the 
Lands on which they did grow, &c. upon nil debet pleaded, it was 
found for the Plaintiff; and it was moved in Arreſt of Judgment, 
That the Plaintiff, would not intitle himſelf to Tithes, being a Lay- 
Man, without ſhewing how; for it being a Profit ariſing in another 
Man's Soil, he ought to ſhew how he was intitled, or that it was 
Parcel of ſuch an A or Spiritual Corporation, who might lawful- 
ly have Tithes ; but the Objection was diſallowed, for the Action 
was grounded upon a Tort, and therefore he need not ſhew any 
Title ; for if it had been brought by one who is firmarins, that 
had been ſuffeien e. W , 1D 2 
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| en ent fo 1606 t 056 
Derbyſhire, ſ. TRE SPASS fog Reaking his Cloſe called'New- 


1 con Moore, in the Parich ol Alhborne, and dig. 


* 


ging and turning up bis Soll; and taking and carrying away a 


; 4199 1s 61 \ 


Load of Lead⸗Mine. 
1 0 Cäi5, . 


8 


— 
* 


| Treſpaſs. 1 5 419 
The Dekendants plead as to all, except bzeaking the Cloſe, 
Not guilty; and as to that they ſay, That the Cloſe lies in 
King's-Field within the pundzed of Wickſworth; and then alledge 
a Cuſtom in the ſaid Place called King's-Field, quod bene, leaving 
out the TUozd licuit, foz any Perſon to wozk in Lead-Yines there, 
and to dig and ſubvert the Sofl to find Lead Oꝛe; and to take and 
carry away the ſame after uſual Duty is paid; that the Defendants 
entered the ſaid Cloſe to dig fo2 Lead D2e, and accoꝛding to Cuſtom 
digged fo? the ſame, and having found it there, they carried it away 
after the Duty paid; quæ eſt eadem fractio, & c. And upon Demurter 
04S >. | Ra 
"Becauſe the Allegatlon of the Cuſtom. was imperfef, by Reaſon . 
of the Omiſſion of the Mom licuit, but if that Wow had been in the 
Plea, pet the Cuſtom it ſelf is not well ſet kozth, becauſe it ought - 
to be poſitively alledged by an Uſage in Faff.., © | _ 
Which was not done in this Caſe, for it is quod bene licuit for any 
perſon to work there, which is not a poſitive Allegation of the 
Uſage; it ſhould have been % fuer ant, G WWW. 
So where a Man was disfranchiſed of his Freedom in a Corpora-. 
tion, and had a Writ of Reſtitution directed to the Chief Officer, 
who returned, that for ſuch Facts Perſons have been accuſtomed to be 
removed; this is a poſitive Objection that they have been removed; 
tis merely imaginary & in ſieri, and imports no more than that it 
may. be done, and not in ſfacło that it was ever done. ” 
Beſides, the Cuſtom ought ta have been alledged in ſome Banoz, . 
Qill, oz Pariſh; oz that tis the Cuſtom of.ſome Hundzed oz County, 
but there tis only alledged to be a Cuſtom within a particular Cloſe, 
called King's-field, which is ill; fo: a Cuſtom cannot extend to a. 
particular Field o2 Cloſe. hi e ger Kg zee ol C 
And therefore where in an Action on the Caſe, for etecting à Co. Car. 418. 
Building croſs a ADE the Plaintiff declared, That. his Wife before 
Marriage, was poſſeſſed of a Term for Years in a Cloſe, and that the- 
Defendant had another Cloſe adjoining, in the Pariſh of St. Martin's 
&. and. then. ſets forth a Cuſtom within the Pariſh, That all Oc- 
cupiers of the Plaintiff's Cloſe, had a Way from thence to ſuch a 
Place, Cc. upon Not guilty pleaded, the Plaintiff had a Verdict, 
but the Judgment was arreſted, becauſe he could not apply a, 
Cuſtom in a Pariſh to a particular Cloſe within the ſame Parim. 
'Tis then alledged, That the Cuſtom. is to dig, take and carry 
away the Keſidue of Lead Oe, after the cuſtomary Duties paid; 
and tis not ſhewed what thoſe Outies are, oz to whom they are to 
be pald; and this being Part of the Cuſtom, ought to be particu · 
larly alledged; fo2 which the Reaſons Dekendant had Judgment. 
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— RESP ASS fo? breaking. and entering his poule, 


and taking two Pewter O 
kendants, proteſtando that 


City, to, obſerve the lame; that. within a Wonth after Midſummer, 
Abe Mallet and kardens w 


But then it was adjudged, That the Bꝛeach of this By Lau 


was not well affigned; becauſe tis not alledged that the Plaintiff 
had Notice how much the Maſter paid fo2 his Share towards his 
Dinner, and the Defendant fhould have ſet fozth a pꝛeciſe Demand 
of it; fo2 the Plaintiff was not to \ncur the Penalty, unleſs he fail- 


ed in Payment of that very Sum, 


I : 5 Hutchinſon 


* 


P 0 does a als i RE 


oO — a I a@ TT _] 1 


- 
" a 
r 


SSS go a. =o = muy. ” 


— 
—. 


_— ad. 2 
* 1 
I ——_— —y — - 

- 


w4 . v4 V { , * 5 2 ; 21 1 27 
S 7 


&* } £4 * — 

. 0 + * # 0 di T1 4 

F Fo + F * . & % - - 4, " 6 0 4 4 
0 4 


-% 


y I 0 2 4 2 
= » 4 - * . - * — — * - 6% ** 
— * * K 3 i 
0 * - . * n 7 
- : % : . — 
1 1 * * jo 
6 % K * Xn — 2 42 * 
4 wm 
Tre 77 (5, | . — 5 4 1 
* 10 - — * ”— a - 8 ” w «a —_ 
* W ae „ 1 1. a." » - „ * e 
1 * um 1 i . 
. K , 
. : - * „ 5 3 1 9 * * 
- 


, o 
wo # 41 | . 


dae verſus Ja chk & l. 
19 Trin 2 Jac. nn Rot 615 0 B. 


J Cambridge, e. 1 "HE punti brought 0 ko: bꝛe 
= T ing and e N Clole called 2 tk 
more in Claſſonby 


The Detendaßt gackſon pleabs, cone ths tuppoteb Etet 
paſs; the Eatl of Suſſex was ſeized in Fee of the Manor of Glaſ 
ſonby, of which one Meſſuage and fo os Acres of Paſture-Land 

were Partel, & dimiſſi & dimiſſibilia e by Copy of Coart- 

Voll ad voluntatem! Domini accowditig to ** Cuſtom ot the ſaid . 
+ MWanoz, and delcendable, and which do deſcend from Anceſto? to 
Heir, in a Courſe of 'Stſeteſſfon call#d-Tenant-Right-; that the kald 
'Earl'grantev the Pzemiſſes by Copp or Court-Roſl, to the Defert: 

dant Jackſon and his Hetrs; and then allevges a Cuſtom fo? everp 

Coppholder or the ſafd' Wanoz, to habe Comman tri the ſaid Pa: 
a nt ann lo Jugs the Chaſing the Cartle Damage-Fea- 
nt. 139 


The other Defendant Dawſon pleads the like Plea, and the 
Plaintiff vemurrev Spetiallp, ann ſhewed-fo2 Cane, That the Plea 

was repugnant and fontravixozp. in itſelf; fo the Defendants had 

_ alledged, That the Copphold 1Þ2emifſes were Time out of Mind 

demifeable by Copy of. ©otirt-Roll, and-yet then ſay, They were 
deſcendable from Anceſto2 to Heir, which ts * and foꝛ this 
Cauſe the | laintif had Judgment: | 
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Worceſter, T «5 R ES PASS. fo2 tifnkitix and entering bis Halt 
Houſe at Claines, and taking and carrying a · 
way one HÞundzed Buchels or Balt. L 
.'The. Defendants juſfifie under the Mew Charter granted to the 
City of Briſtol by Car. 2. ſetting fozth, That 2 Junii, 36 Car. 2. 
the City was incozpozated by the Name of Mapoz, Burgelles, &c. 
That they had a Gzant of a Barket fo? all Oat n impozted there, 
to be bought and ſold,” and to take ſuch Toll as the Bapoz And 
Aldermen ſhould think. fit : ; thatythe Mapoz, &c. appointed ſirtee 
Quarts of Malt, or 8 d. in Monep, to be taken fo2 every twenty 
VBulhels of Malt bꝛought by Mater to the Market, pf which p 
lick Notice was given in the 3 and that the 1 7 


had eat twenty >uthels, Bee. to the Darket, and though t the 


the taking, HE 


= cadem and traverſe, "that they were gtil- 
ty of taking bt where | 


nes h here dut ok the City dk Briſtol. 

The Platnti bene, at it was not a reaſonable Toll, 
pleads, That hes a Burgels Tewksbaty n C6ht Glouceſter; und 
that Ed. 3. Anno 11 of his AA by Letters Patents granted, 

th hehe t ms ry; n their 3 and Succelloys, 
id be; exempted:fr and Cuſtoms, & 

The Defendants rejoin, and crave Dyer of the, Letters Patents, 
which are ſet forth in Les und then they taps That the Bal⸗ 
Hag and Burgeſtes of Tewksbury, 24 Martii, 2 
Fein Charter te the Ring Din 90G! e Iris“ 15 711% 
| he Plainsff- craves Qyer; of; the Sur tender, which was lite 

e 3 rant in hee verba, and upon Demurrer it was inſiſted-£oy 
be 1 b UG 31740 CNRS 1O0005535 130 „ite 
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Iſh e ranks the City ot -Briſkal;7 and that the P2inilege 
. by.-it;;was perfanal, and inherent in every "Burgeſs. of 
83 dt not oni the T1 


ke and: could not be deſtroped by the Surrender. 


that it being to be paid n Money 92 Onan, one of them ought to 
- herdanandet(< 22 % dea ec ee eee ee 
But these 8 woramgt cefolpenyI bel one of. "the: Judges: oh 


20 That at- doth: not appear bp the Plea, that the Malt was 
- fold; kot if note they; Tol was note due cFos by Law tig unh fo2 
Sosde old, unleſg by Special Cuſtam, which cannot be in this 
e the Cotolntion was eſtabliſhed: within Time of.Pe- 

0Yy * 2000177 01) Bogut <7 303 5; 
And to prove this 2 Iſt. 221, was cited, but * tis · in 2.20. — 
my. Lord Cole ſaith, That commun jure Toll ſhall not be paid for 


Things brought to a Fair or Market, unleſs they are ſold, and then 


*2 = Abr. Toll is to be taken of the * Bayer; but Toll may: be paid in antient 

376.7. Fairs and Markets for the 

en 
In F. N. B. 228. mere lo Pocking toxthe! Parpoſe, for all that 


Page treats only of Tenants in antient Demeſne, and the Lords 


oh, ſuch Tenant and that 5 {hall}. be tſcharged of paying 
Toft waer uns uns G15 2 ie {3-3%-Muo(5.-- -- 
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anding there, though nothing is 


5 Toll was demanded, he had not paid the ſame ; and ſo they ſuſtifie 
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ll 20 07 30 e * 1 Werle Bui &: 79742 ons k Han 
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Bees. 1 in. 215 ot. 349% ©1119; 1 431835 
1 9111623 21 Sons 6: wor 116broted ob ies 11 \ my n 
Hetſond: H N- Troſphs; the (Artt wan quire vi &23mis Ciau - 
ſum fregit, uud bye" Declaration was »(02-breakitlg 
advemtBiirlk t 2 Goſes, Rr. / Ov. 5093 01 Ted 17 Minis od 
ht; Defend dimt pleads; That-long befoje the cuppoſed Treſpaſs, - 
ene Altes Catmier wow: fotzevi bf the ſald Ciſes in Feeg which he 
deviſeds 1d Thomas Catmer gan hib Pensh rand died exe That 
the Douiter enterrd and was ſtix e; und that cht Plaintiff entered, 
claiming an Eſtate to Life in che 'Premiſſes made tor her by the 
ſaid. Alice Catmer, upon whom the Dekendant, as Servant to the 
lad Themas Cätmef, bin te büter Sac ?: of oth d/%/õ 
The Plans, proteſtando that the ſald Alice Catinerdid riot die AS 
ſetzod, Nc. ef That defoe the lald Thomas Catmer had any . 
TiteyHumfre vant Francis Steward wert ſeis eu, cc. in Fe. 
F - they made u Leaſe, ac the Pꝛemuſteg ta Henry, Catmer fo2 
60d" ears? who made Alice: Catmer higi Exetutriß and died; 
and tae en*the:Reſiduelve the lald Term, to dne William 
Merion! when the Plaintitk claimed) prout por ãndenturam 
corcelfionis: een Bacn hic in Curia 1 7 88 5 tpn. 
ret, &c. dne 393 $03,371 525; 3 6TH? 
pon Deminrot tb this Replication-itwds objet ed. 


Achat thete wan a Gartance between the irit and the Decla- 
tation; one — ig clauſum fregit, and the other was fora | 
Tr Mm three! $ 1898 He 5157 27 An! 778 "I * Aid 1 3 


And far ehis very Reaſon a Judgment Was reverſed, upon a 20 K. 6. 42. 
Wit brought iu C. B. Ann 32 Elix. but in Abe u Jae. the Co. Elic. 
original Writ concluded 4d „e 40d. band the Declaration was N. 
id "damn 169 Noanduhe Plaintiff had Judgment, which was af- 
firmed upon à WII f Error:; for. though this Vartance:might be 
a good Weeebeine pen, a Demurrer, tis not ſo aſter a! Verdick 
It leems kezmerip this was an Exception upon a Demurrer, 
but ſt was not lo now, and therekoze it was diſalomed. 
2. That the Bar was. neither anſwered, avolded o; traverſed by Lin. 755 
this Kepltcatton ; foz the Plen was, That Alge Catmer was — f 
in Feée, and deviſed ſt to Thomas Catmer ; and the Neplicatt . 
That bekoze Thottias Catmer:had any Title, the two Stewards 
letzed in Fee, te. which map be true, and vet Anne Catmer might v; 
be feized befove, und und be diſſet3ed.by. them; and that che might re · enter ; 
any Die kelʒed . vw 0117 ns e nog 581570 Just 
But chts Etception was likewiſe: diſallowed zif0> when a Seiſin in 
Fee ig alledged, tt muſt be intended a lawful! Sellin until the con- A 
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OOTY There was another Miſtake in the Replication; foz the Plaintiff 


+ Tets fozth, That befoze Thomas Catmer had any.-Title, Cc. it 
ſhould. be Anne;Catmer, fog the Defendant claimed under her ozgi, 
nally ; and therefoze the Setſin in Fee of Alice ought to be anſizer. 
ed, fo2 it was erpieſly 8715 the Bar; and this muß be 

Fault if Heribg and Blucklow's' Tate is Law 4 which was thus 


Gre. Eliz.z0, e In Replevin, the Defendant avowed the taking the Cattle Oz. 


Dyer 313- B-andge-deafant; and ewed that If. wer fired in Fes and detniſed t 

Land tothe ſaid Defendant for 1 Nears, G. 7 e 
Ihe Plaintiff in Bar to the Avowry. pleaded, That H. 8; war fei. 

- ted in Tu, &. and that the Land was Copybold, and: that the 

King gmnted it to biin Fee ; and it was adjudged 1 55 Demurrer, 

That where the Defendant doth;jaHedge a Sein in Fee in apy one 

from hs he claim, the Plaintiff) cannot alledge a Sein in ano- 

ther, withont trauerſingtuconfeſſing or avoiding the Seiſin of the 
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Caſe. of ! thoſ&Books. ih which tis reported. Bin nne 
%, 5+ „Thee laintiff made a Title under u Leaſe koz a Term to 


idem . Pears) which were veſted in an Executrir, and that ſhe granted and 


© - afligned:the-Reſidue.of the ſald Teri pront per Indenturam conceſ- 
ſionis & aſſignationis inde plenius appatet, mhich is not @direit-9f- 
-firtiatfon of the Alngnument ; it ſhould have been poſitively alledged, 
Chat Alice Catmer by Indenture, &c. conceſſit ;; fo2 to ſay that ſhe 
nceſſit prout per Indenturam apparet is not poſitibe, becauſe it re- 
kers to the Indenture fo2 the Certaintp. 1 
1 Saund. 2753. And to prove this there was a very unuſual Citation for it was 
the ſingle Opinion of Saundert, not when he was Chief Juſtice, but 
when he was at the Bar : It was in the Caſe between the King and 
Sutton, which was an Information againſt a Debtor. of a Flo de ſe, 
ſuggeſting that the Defendant was indebted. to the deceaſed in 80/. 
prout patet per Obligationem, which he held was no direct Charge, that 
he was bound in a Bond of 8. eee 8 
In 21 Ed. 4. 44. an Abbot pleaded a Patent of Exemption to be 
Coullector of Tithes thus: . That in Eaſter Term, &e. inter alia con- 
tinetur, that the King, &c. and ſo recites the Words of the Patent; 
and this was held an ill Plea, becauſe it was not a poſitive Allega- 
tion, that the King did grant, Cc. but it was only a Rehearſal of a 
ner 95G $10 Tg: Mr * 
plond. Com, So where in Treſpaſs the Defendant juſtiſied the entring. for that 
143. 4 -thgre. was a Leaſe extcuted by the Plaintiff for Payment of Rent, and 


behind, then the now Phintiff had covenanted that the Leaſe ſhould 
be void ʒ that the Rent was 'beliind,” and thereupon the Leaſe bein 
void, the Defendant entered; upon a Demurrer this was held to be ill 
| pleading; berauſe it was not expreſſy alledged that the Plaintiff did 
coden that the Leaſe ſhould be void upon Non: payment of Rent, 
but only that it was ſo contained in the Inuden ture. 
And koz this ill Pleading, Judgment was given againſt the Plain- 
tif in the pꝛincipal Cale. 3 F 
. „„ 


cover; that in the ſaid Leaſe it was contained that if the Rent was 


art men! Mes +! Ar 255 * | 4 41 7 9 * 75 ol 56 4 4 37 [377 N 
; * N y + _ . f | | 7 | 
ad. Mo FICOr | 2? 1 Angie A 29599) -+ F ? - (40102380 2 2161 


h 5 49 co ago? 
5 W 81500 verſus Wind, Wat” " 29 * - 


? 0 age, pt | * 74 117 A; | 4 1712 4; 14 LY | » any 


bie, | Hill 2 & a Jac. II. Rot. 377. en, 


1 n 


Suffolk, Mr -F ele ai ine, x: e aid entering "th 
. 1 Clofe called the Gravel 55 and carrying awa r 
two offs 11 185 Loads of e and & t a __—_ 
The Dekendants plead in Bar, E Time out of Mind oY 


was an open Gzavel- mr in the ſaid Cl 1 which Pit the labs 

tants of the Pariſh ok Harningtheard dig ted Stones br Gavel to 
_ "repair the 5 wv te cc. which Maps were then in Decay; a 

the Defendants being Ighabitapts, of that Pariſh, and two of them 
Sutue DE 
und th eb don ſer tip that they could not come at the 
Gavel-JPit, they pulled them 415 and the ae we to mend 
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19 gt entered into the Cſoſe to dig Stones, 10 pong 


the Ways; dic Sunvel the  carried' 15 qu eſt eadem' h — ” 


tio, c. 'and'up Otmurrer 7 was inſiſte 

That thin p rtption was not poop, her as to . berſons 02 
Mater, 45 

18 to eee it was too general fo2 the jlbaBftaats | of a 

Place to. eee ale Stun Apprentices, Childzen and 
Servant re all wit? mp2ehenſive Wo : R and ſo i is eve 
ry Man chat ath V4 4 pelo Reſidenbe j In the Pariſh 

2. As to the tter, "Ji. $ t was fo} d Profit to be taken in alieno 
folo'; fo which Fnbabirants +. a Town oz Pariſh cannot preſcribe,” 

In * Gatemare there was a Cuſtom alledged for the Inhabitants of 
a Pariſh living p ancient Meſſuages, to have Right of Common in 
ſuch 4 0 'ritione Commorantig and this was held to be a Cuſtom 
againft- 1 75 V That an Vrbabitant ſhould have a. Common where 
he Rath no ander of lntereſt in tlie Houſe; e if that ſnould be 
adtnitted, 165 'Rrghit would be only rraniſitoty, and for no certai ih 
Time or Eſtate, bur during bis Inhabitency there ; and this (if 
may be called au latereſt) is fuch as the Law will not ſuffer, be- 
cauſe a Cuſtom ought to extend to that which hath A Certainty or 
Continuance. | 

The Judges in that Caſe diſtinguiſhed between Cuſtoms which 
make a Charge in the Land of another, and thoſe which work a 
Diſcharge in his own N and likewiſe between an Intereſt or 


Profit to be takeg in the Land nf another, and an Eaſement only. 
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which was in the Ginage of Sanley, and 
o Coals, and gs 
Aurh Grey, 'dawing them cum aver wat 
&e) 100 becauſe there was nut a' ſuſferterſt< 
ſaid Cloſe, they opened a convenient and ne 
away'the fald Coalsy- Ke rr. Joo om 
-» ThOÞÞlaintif eenſten, Chat the Defenvarts entered the Cloſe 
injuria 4 propria abſque tali cauſa gg the had alledged* bu 


not ttaverſe- the e PUbriculatly zap upon Nee 
the\'Replication 38 9114, bus 100778) 1111 cone 

Firſt, it war objette-agcatuftithe Bar;'Thit the Upaſp is: 
jdgev un the Dextaration'tobe"vone'with ahd'6ther | 
ams the Juckifttatton is cum averiivearacas trahentfibüis! Tv 6 
Mig erde, Hogs Ay beedinpretiended'by the Word ger u,; but _ 
asche Sereant very Cell obſerdes it esuhgt be ly i this Place, be- 
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my se Perehes of Hevge; and "the? ed 'was.! That they open 
ede oH ne bnd neff h they might . op da 
withbut pulling de wn lo mu Pesge; thereldꝛe they have not mar 


My 'Yittifieationfo-eaking' moze Hedge than was neceſſaty to open 
a convenient Map: They ought to have pleaded Not guilty to Part, 
and ſhew in what Part, and to Juſtify to2 the reſt, 02 rather to Juſti- 
Morthewholer——o me > OTE 

_ As where an Adlon on the Caſe was bꝛought fo2 fopping thꝛee Telv. 23%. 
Lights, the 4 juſtified the Ante e 18 afid Part of the 

Third; and upon Demurrer, the Plaintiff had Judgment, becauſe 
the Juſtification 1 7 N go-to the whole Charge. 

And for this Reſon the*Ptaintiff'hav unnnent in the aripat 
Caſe, © without any Reſolution concerning the Ualiſdity of the Pre⸗ 
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1 Ferrerg und taking a'Gelding. there. 76 
| Che Defernant pleaved- in Bar, That his — Philip N 
| * Sure was ſeized: in Fee «of leuerat Cloles, 8c: which Anno 45 bit 
= Car. 1. he demiled to Dorothy Bdgecomb and her Aſſigns, fo; me 
1 | _ Ninety nine Pears, if ſhe phy Mera ery Upton, 02 eicher ot them, | 
= * thall (o lang {ive.; pielding and paping 20 pratiy ; und ar 1555 
9 the Deceaſe of-the (aid Dorothy. gnd-«Margery,” der v3 their” yet 
T7 | 
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9 an Heriot; 92 ns Gs; in Holiep, 
at the election of the Lefſo2 02 his Ame 14 then he deri > hin 
ſelf a Title to the Reverſion, and ſets fo2th, 2 Edge. 
comb married the Plaintiff, and that he was poſleſſed of the Pꝛemil⸗ 
ſes in Right of his Mike, and that che and Margery Upton ate both 
dead, and the Detendant took the Orlving fox an Periot, due after 
the Death of Margery. Upton 

The Plaintifficraves Oyer of the Indemure, which is ſet forth 
in zhæc verba, and then demurs Specially; and foꝛ Caule ſhews, 

That it doth 15 appear by the Bar, that the Gelding 1 toon 

upon the Land charged with the Periot. 0 4 

And nom ſeveral Reaſons- were offered, why an Heriot ought not Nr . 
to be taken in chis Cale. 15 1 nA 0 fo 
Firſt, That an Periot reſerved upon a Leute ts an petiot- Ser- 
vice, and by conſequence-fs of the ſame Mature with all other Ser- 
vices reſer ven upon Leaſes ; that is, it muſt be payable during the 
Term demiſed, which could not be in this Caſe, becauſe-the Leaſe 
determined upon the Death o Margery Upton, and an Þetiot is 
no moze papable afterwards, than a Rent reſerved to be paid, akter 
the Cerm is expired. 

And to p2ove this, the Caſe of Lanyon and "Canter: was cited, 2 Saun. 165. 
which was: ff. Lanyon made à Leaſe to Carver fog Ninety nine 

PVears, if Carver the Leſſee, and Julian Carver, oz either of them ſhall 

lo long live ; and the Term chould commenee after the Death of 

Cecilia Carver, paying an yearlo Rent, and alſo 3 1. in the Name of 

Heriot after: the ſeveral Deceaſes' of Carver the Leſſee, and Julian, 
and upon the.reſpetive Death of either of them; that Carver the Leſſee 
died in the Life-time of Cecilia, and the Queſtion: was, TAhether art 

Periot was due upon his Death? And adjudged it was not, be- 

cauſe: an Heriot' eeſerved upon a Leaſe is in ede mature ol a Rent, 

which muſt go with the Reverſn. 

But the Dekendauts, neither in this nox in the wincipal Caſe, 
had any Beverſſon in them at the Time when they claimed an He- 
riot; foꝛ in the one Caſe it was befoze me Term commenced, and 
in the other, after it was ended, | 
But the Reaſon is the ſame in both Cites; fo2 if an Heriot is March 5 
not payable betoꝶ the Commencement of the Term, it thall not be 46, 
paid: after, the Leaſe 48-determin'd. 

That an Periat : Service is of the lame Nature with Rent, fs Keilw. 82. 
thus. mob d, viz. You cannot ſeize fo2 ſuch an periot, that is, vou $4 5. 
have not any P2operty by Service: *Tis true, you muſt diſtrain fo2 
it, but here you can neither letze no2 diſtrain, £02 the Reaſon above- 
mentioned; the pzoper Remedy is Action ot Covenant 'Prounyen 
upon the Contract between 'the Partie. 

Such an periot is not like that which is due to the Land of a 
Manoꝛ from hig Tenant in fee, who holds ot him by Heriot-Ser- 


me let the Low leine when be with, the Tenure fil re- 


” . - 4 oy 
* EDEN » ® * þ 14 : 4 


at A... 1 - r — 61 8 4 4 4 
* * 3% 1 » * * 7 : " 
* 's W 3&2 13 VWIi)YPp}: 3 ViIT0M 19. 


od . a? . a » L135 ? » ? 
* * * = 
; 3 
A 
0 38 Tho 


. \ 
— ** * - . 
. ; by E 8 1 1 
* 
— 7 " * | * — N * LET — I —— 5 © es REEL ies TO WF WIT OO IS "COT I — ._ * _ 
/ : \ 


A 850 WY 
Z ELLE” mene rend needg ud Proof, yer it berrant rnd. * 
5 _ * takes to prove it . which che duns Arab led fog ether; but no- 2 
thing to the Purpoſ6: nv. en! Ana „0 2 301 Dune b I}: cal 
4 3; The*firſt is ind Bro al xt Herioen5.” All that is ſaid thereris, 


That Eieriot· Service is ſuchewhich is dur after the Death of the fe. 4 
nant in Fee, and there my Lords Brooke bids us look into Title Abo. * 
| ry 81. he means the Title of his own. Abridgment, Where the Cats 
| Thing is ſaid again ; and this is miſtaken by-rhe:Serjetne; for he cites 
| Fitab. Title Ao 41.2 :where you will find ae A rr this 
Matter. 01 $8 5 wo 
T7 In Rolle's Abrids ment, Title Diſtreſs 6572. No. B. t tis leid a Mikes, 
2 G. Lit. 47, B. hot diſtraiti for Rem after the Term isſexpired ; and my Lord Coke's 
| III Comment on Littleton is, That you cannot. N Rent A on 
| the: laſt. Day of the Term. becauſe tis then ended. 
Then as to 1 Mon. 316. It was in Replevity ichenCaſe: was, Tis 
vil leaſed to Ingram for gg Years, if Joan, Anthony and Jobn Iran, 
ſhould ſo long live, fendring an Heriot or 40 . at, the Electibn of 
Trevill or his Iſſue, after their ſeverabDeaths fe ꝙ.... 
N | -  Jobn died: firſt, and then Joan died ; and the Qiteſtion. was, Whe- 
| | ther an Heriot was due on her Death! > Becauſe. the Courſe of Suc- 
Cceſſion was interruptedrby the laſt He dying firſt, and that an He- 
riot not being due of common Night, the Words of the Reverſon 
ought to be firſt ſtrictiy purfued, and ſo they: ſhould die ſucceſſive, 
as therein named; but the Court gave no Opinibn as to that Matter, 
but agreed that the Avowry was ill, becauſe it did not appear that 
. Anthony was alive at the Iime of the Diſtreſs taken; for if he was 
dead, the Leaſe would be determin d ʒ from whence we _ infer, 
that no Reriot would be then due. ety) To 50h58 
2. The ſecond'Reaſon offer'd why an periot could not be ſeized 
was, becauſe: the Leaſe was made to Dorothy Edgecomb and her 
Aſſigns, rendzing an Heriot; and nom it it might be taken-after her 
Eſtate was determined, pet it could not be had al the Plaintiff, be- 
cauſe by his Jntermarriage with: the: ſuid Dorothy he was only an 
Aſſignee in Law ; hut the. Ao Aſſigus in the Leale muſt be itt: 
tended an Affignee i in Fact. CA 
No that the Beaſt of an Aſſignee:in Fact js: not nable to be taken 
for an Heriot, or that that of an Atſſignee in Law ſhall not, and that 
an Aſſignee in Fact is not liable; this Oaſe was offerd: 72 A Leaſe 
was made to Robert Chicheſter. and bis Alan for 99 Years,' if he 
and two more ſhould ſo long live, paying at the Death of the ſaid 
: Robert Chicheſter and B. and B. his vr their beſt Beaſt; in the Name of 
an Heriot; provided that no Heriot ſhall be Paid upon the Death! of 
B. and B. if (hic heſter ſurviek. nem! og N Drin: 
Chicheſter aſſign'd this Leaſe to Skary; und then died; he Queſtion 
was, Whether the beſt Beaſt ofthe Aer e cbuld be taken for an 
Heriot upon the Death of Chirheſter ? And adjudged it could not, be- 
cauſe the Reſervation being of an Heriot, Whirht is collateral Matter 
4 to Rent, &. therefore it is againſt common Right, and ought for that 
= wy Reaſon to be taken n : Now the beſt Beat of Chicheſter 


C . only 
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only Was fefet Vd te be as afl Heriot upon this Leaſe, and therefore, 
the Beaſt in which his A{/zgree had a Property could, not be taken; De- 
Gale le eng 35 7, bis "th impoſſible rt mould be the Beaſt” of C57. 
Z er nt iy Ss 4h 
\ 7 was objetted, that the Pronbun their, viz, (his or their belt; Beaſt) 
miſt felate to the % ut of the Leſſee, or to nothing; And this 
was ſaid to be à reaſonabfe Conſtructiong, becauſe the Leaſe being 
made to Chieheſter and his AI gn, they had the Benefit of it, and 
dei could not relate to the Gthef two perſons, becaufe fo Fleriot 
was to be paid upon their Deaths if Chicheſter was then Tiving : But 
this was adjudged to be a very wrong Conſtruttion, becauſe the Re- 
ſervation was not thus, 27. yielding and payitig after bis and their 
Deut hi his or their- beſt Beaſt; for in ſuch Caſe the Aſſigneè might be 
ide; but it was yielding and paying after the Dearh' of, Chicheſter . 
and che other'two Perſons his. or their Beſt Beaſt, ſo that tis plain 
they are the parties after whoſe Death an Heriot i limited © be | 
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„ v e Lie ti J aca? 
-[ five been the longet explaining this Caſe. becauſe tis reported E 
een ee np 245 5 | J BED , VE © \}.; | 1. 57. 1 
doubtfully ic; Cro: Car. and not very per fectly either by Serjeant Hetley Gd. 5. 
| | Abr. 


or my Lord Rolle, Who was of "Counſel for the Defendant. 2K. 
3. "There was another Dbjeftion,” viz" That admitting the Bealt 45" 

ok the Allignee might be kelzed, it mut be upon the Land charged 
with the Payment of the Hertot ; and it doth not appear by the Plea 
that it was. ſef5ed'on-th> Land; and this was the Cauſe of the De- 
J IRS ORR eee INN 

"If! debating this Caſe thꝛee Judges held, That an Heriot-Ser- 

vice may be relet ved upon a Leaſe fo2 Lives, o2 upon a certain Num- 

ber of: Pears, determinable upon the Death of A. B. C. and each ol 

them; and in ſuch Cale, if one dies an Periot is due, becauſe the 
Leaſe is not determined, and by Conſequence there is a Reverſion, 
to which ſuch an Heriot · Service is incident. . 
Teo pꝛove that ſuch an Heriot may be ſeized in any Place, theſe 
% ᷑ T Ser ECON 
J 37 Ed. 3. In Replevin brought againſt an Abbot for taking an 21%. Com 
„ +. Nr K ˙ ASD 5 96. 4. 
The Defendant pleaded, That the Father of the Plaintiff, and 
whoſe Heir he is, held certain Lands of him to have the beſt Beaſt 
after the Death of any of his Tenants in the Name of an Heriot ; then 
alledges that the Abbot his Predeceſſor was ſeized of the (aid Lands, : 


and becauſe the Ox was the beſt Beaſt of the Plaintiff's at the Time of 
bis Death, be juſtified the [cizing it for zn Heriot ; the Plaintiff e- 
pied; That the Place where it was ſeited war out of hit Fee: And ad. 

judged againſt him, becauſe by this - Juſtification the Defendant 
chime! the Bealt"as his own, Which he might lawfülly take 'where- 

eder he found it; but if he had avowed for Damage feafant, or any ; 
other Frelphſsg krid can 16 Property in it; there it had been 4 
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A 6e Smith, js differently reported in fever 


Books, 
Py Defendant plea 


111615 


| Acre of Land,which beheld by certain Services; inter alia, per ſeruitium 


Cre. Eli. 
590. 


Gold ſ 191. 
Moor 540. 


Dyer 6. 


reddends,/ after. the Death of am Tenant dying ſeized, Ge. his beſt 


| Beaſt which he had at the Time — his Death; 4 Tenant died. 


My Loxd 4ngerſon ſaid the Queſtion was, Whether a Man might 
ſeize ar, diſtrain for this Heriot? but doth, not mention any Thing of 
the 9915 where the Seizgre-might be made, Whether upon, or out 
of the. Tone charged . And he ſaid that it was adjudged he could 
not ſeize, but he might Aiſtrain ; becauſe ſuch, an,Heriot was Parcel 
of the Seryices vpon which. the Eſtate at firſt. was. grounded, and 
which lay in Render, wiz. reddend' poſt mortem, v. and that it was 
the primary Intention both of the rd aud Tenant to leave the first. 
Act to be done by the Tenant himſelf, via. Ta tender the beſt Beaſ. 

Juſtice Cr cr. tells us, That this Judgment was reverſed in B. R. 
25 an W eels might be ſeized, becauſe where the Tenure is, 
That the Lord ſhall have the beſt Beaſt for an Reriot, there tis in his 
Election what he will take for the beſt; and there was a, Diſtinction 
made between à Tenure of yielding yearly, an Ox, and; of rendering 
yearly his beſt Beaſt; for i in the firlt Caſe tis on the Tenant's Eledion 
what he will render; and in the laſt, 21 the Lord's, Election what he 


will take. e eg 
tell us, That it might be. ized, and. $erjeant be 


"© Groldshoroy 
ſaid that the Lord might either ſeize or diſtrain. 
From- which Caſes e to collect, That if the Lord might ſales, 
tis. by. Vertue of the Pr which he hath in ſach an feriot; 
which being his own by fel of the Tenure, be may juſtify. the. 
Sejzore in any Place. 
2. To p2ove. that the Plaintit was fuch an agnes as is meant 
by the Wiozh Allgns, thele-Caſes; were cited. 
Auno 28 H. 8. A Leaſe was made for Vears; wharea the Leſſee 


cSvenanted, That if he or his Aſſes aliened the ne * it dae 


be lawful for the Leſſor to enter. 
he Leſſee made his Wife Executrix and died. | 
Ihe Executrix married again, and her Husband aliened-the Term. 


N i Obief juſtice, held. That the Husband could not be com- 
prebended under the Word Afligns, — he had his Eſtate by 
At in Law, 25. By. his Intermarriage, and not by an Aſfignment 


ſt be by A of the Part 
gument in Law is; as 
or ry 1 9 5 8 «bg Term is vaſted in the werds. or by 


in ry fon — 2500 


os 3 bat it Prank nad Shelley ar- 
gued, x 


the latter End of dhe Reign of Queen, Elia. but if the 


diſagree 


1 T 4 
1 


ly Lord Aude ere, it rns "Treſpaſs . taking ar an Ox | 
fo hat Thomas 2 was ſeized in 4 of 0 


opg as an Aſſignment in 


Fact; 
* by is the 2 Vet . Serke Tek 9 hich happend 


It be langes in the Truth of chat Cales he.muſt ſearch the Halt, 
for it is variouſly reported in many Books, in winch "9a not only. 


nagel 
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A. died, and Milliam Sparke made a Leaſe of the La 
one Years, rendering Rent, and died inteſtate. 

His Wife Grace Sparle adminiſtred to him, and brought an Action 
of Debt for Rent arrear upon the Leaſe made by her Husband, © 

Mr. Attorney Ney fays the Action was well brought in the Deti- 
vet by the Adminiſtratrix, but gives no Reaſon for it ; but Juſtice 
Yeloverton reports quite (contrary, viz. That it was the Opinion of 
Gawdy and bin on would not lie, becauſe 1 
of twenty-one Years was only a Poſſibility in the Original Crea- 
tion, which was to come to the Execotors or  Aﬀigns of Williza 
Sparke, if he ſhould not out-live 99 Tears; but if he ſhould live fo 
lone, which could not be well prefamed, then it would not ariſę at all, 
Ik therefore the Execntors or Aſſigns of William Sparke had only a 
- contingent Intereſt, and he himſelf had none in the Term of twenty- 
one Years, by Conſequence his Adminiſtratrix could have none from 

But if ſhe had any Manner of Title it muſt be by Purchaſe from 
Michael Sparke the firſt Leſſor; and that fhe could not have, becauſe 


ds for twenty- 


ſhe was not à Party to the Leaſe for 99 Leas. 
so that there being none to take by the Word Executors, the next 
Queſtion was, Who might take by the Word Aſſigns 2 That is, Whe- 
ther an Adminiſtratrix was an Aſſignee in this Cafe? Juſtice Omen 
tells us, That it was the Opinions of my Lord Ander ſon, Walmeſly 
and Glanvil; that an Adminiſtratrix is not an Afſignee, becauſe ſhe 
comes in by an Act ofa Stranger, viz. By the Ordinary ; and by the 
Word. Aſſigns flch only is meant which comes in by the Act of the 
Party, d, by an Affignment in Fact from him; which is contrary 
to the Purpoſe for which tis cited by our Reporter: And he like- 
wiſe diſagrees, with almoſt all the other Books ; for he tells us, the 
Term of” twenty-one Years veſted in the Inteſtate in his Life-time, 
and that his Adtriniſtratrix ſhould hold it. eee ate 
In Gold. 186. there is nothing like this Matter; ſo that muſt be 
r ˙ A Pro SAT 22 . 
But the Caſe of Scory and Randall before mention 'd, (and as tis 
reported by my Lord Rolle) being a direct Authority, that where 2 
Tate is made fo C. and his Aﬀigns, paying an Herjot Service zt his 
Death, in ſuck Caſe the Beaſt of the Aſſignee in Fad of C. ſhaf! not 
be taken; the Setjeant gives it this Anſiyer, ez. That what my 
91 olle reports is not Wore wins che Report of the fame Cafe 
Q » 


: ” by 
1 
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658, 


T 5 
Was Yelv. 9. | 
ade Nog. 32. 8 


imſelf that the Ackion would not lie, becauſe this Term 


ce Croke, from which, if he would infer any Thing, it muſt 
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Cro. Eliz, 26. 
contra. 

1 And. 123. 
idem. 


. e Thar þ aſs ir is "Tight, in ; Juſice Croke," ec Ned 
X 328 wrong in. 1. 5 525 is an Adane TREE in gence 

e But wü Es ho ken, -as.it very fte happen 
F BI Oply this 1 mp e pa very Jonbrtully. 


ig LC .yvV 
|; 8 6 ſcarce intelligi ter ʒ and there foreLmnſt agrea-cha 
. „ * E. ir farming ible ty 75 right. becauſe: . 18: nat 19, he under a 
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But as to che principal. Points, eahether an heriot might be 

200 upon the Death of 3 Upton the Caurt was nigh bn 

two of the Junges held, That an Þeriot.was. due upon ber Death, 

and that the Oekendant had a reverſionary Intereſt by the very Leale 

dür e 108 taſtans, ot kite Aer CHE Seizurehall relate to 
a 1 12 0 Ve 1555 08 


But ihe ber J Judges . here of a contrary Spinion; tor ty the 


ctlows of Refervation.ih;the the heriot was tg be paid; nut 
5 auld not then be enticay to 175 F the Leal mas deter. 
thine by the Death ol the Leſſee, aud, by, Conſequence, there. could 
be no Reverſion in the Detenvant at the Time wen che weriot was 
to hecome due, and payable. by the Lea! 
nd fo2. this Difficulty the Caſe was. "njourned” into, the Exche; 
quer: Chamber, where Hr. Pollexfen Aae „That admitting this 
to be an Periot -Service, pet there could be no Feizure fo}. it, be: 
cauſe 'tis a caſual Service, and ſhall. be extended no further, than a Re- 
rvation of Rent, as a Capon, oz any particutar Thing and pet, fo 
lych Things the Lefſo2 cannot ſeize. KO ALY 
All the Books that mention he ME fo2 Þeriots ate between 
Lods and Tenants ; .and.tho' 15 a Pavilege may be annered ta 
ancient Tenures, tis 10 Ar t that it ſhall be ſo upan Beſer- 
vations in Leaſes ; fo2 ſince be Stature of Quia Fmprores, törrarum, 


no nem Tenures can be created. . 
+ "Tis by the Reſervatjon that the Duty| g creat 1 d which al 
not be enlarged further than the natural; AImpozt a of the 

> Mons themſelves will 13 0 it. 
Gro. Elis. And therefore Arno 33. Eliz. in Richmond. and Beep! - Caſe it 
217. „ Ps adjudged, That when. a Leaſe i is, made for J rendering 
1 And. 26 2 Rent to pos Leſſor, his Exe utors and Alligns, during th Lea; z that 


tho' the Rent is a Thin ich 1 Is. roperly N 0 the. Rever- 
ſiob, and goes to the. | 12 120 it being Bog Veg rs 6B paid to. the 


| Een an 4 nt of t ſſor during the Te eir ſhall not 
| o it.. 
, 7 tive, this Caſe has been fince denied to be Law, berauſe wy 


oy it was grounded upon a Miſtake of the Year-Book 12 Ed. 2. 


that Caſe, vi. That the Judges relied. upon 4 Book ſhewed to them 

in Writing in 122 Ay d ſa\ 155 Was 8 0 ad 8 . 
| Faw. 164, 20 Lord Hale tells FI this muſt k 1 "for he cauſed the 
Nanoſentpe Report. of in Lincoln g. Inn Library to ' be; ſearched. 


<= on, and Pn no e ound Julie 
W | 120 | * 


Wen bal alter the Degth-of the Vite, and. that e Deſeudant 


J ariſes upon a Nota of uſtics Croke, at the, En of is Report of 
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Gole was ſo cautious as not to > put the Caſe at it large, which it ſeems © : 
he could not very well 2 becauſe cs is no {ach in that Year ; RY 
and yet Juſtice Owen tells u a hi 8, Vit. A oe was made ed 
for Years, rendlingFpntextehs n 15 Aſſibns , this Rent is 


extinct by the Death of the Leſſor; * the Aſſignee cannot have it, f ; 


becauſe not b 1 
ſtaken in the 


tho? em 
yet I think he could never miſtake it for the 
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Suffolk, ſſ. N n. „ Det want juſkified by a Pꝛo⸗ 
I tels out of the pundzed⸗Court, viz. That King , 
Charles II. was ſetzed in Fee of the Hundzen of Babergh, and ſa 
p2eſcribes to have a Htindzed-Court there; that he granted the un; 
dꝛed to the Queen Dowager-fo2 Like; that a Plaint was levied there 
by the Plaintiff againſt the now Defendant, but that the Defendant 
had Judgment, , and/theveujion:d Levari faGas wag awarded'to' ſeize 
the Plaintiff's Goods, £5 gi to the other Defendants, * Gertue 
whereof they were ſeize er cx 
There was a Fore urrer to this Plea, which « appecrs to 
be d2zawn by Serjeamt Ly and the e by Pf. Pollerfen 3 
which, is all 85 e in the Caſe. Nn eenünen 
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Em, Bec 1 et n= 
Upon Demurro i His Plea, the Erteption'takei to it was ti 
the Faults above-mentioned ; beſides,the Plaintiff brought the Aion 
for taking his Cattle, und the Dekendants had Juſttfied the taking 
the Cattle of Phillipſon, which is no Manner of Ankwer to that 

Part of the Declaration; 1 
But then it was objected that the Declaration bis ill, becauſe the 


Plaintiff had not 4 Fe 1 * 
gave no Opinion on rit ide, but the 6 agreed to amend; 
and there wag no Book W in 62 = N 
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The Defendant vicads in FER 1 = Dada 11 Wy 
City of London to chuſe ſix Freemen of the Baker's Company eve- 
ry Pear in the Halimote-Court to infpet all ſpiced Cakes and Bꝛead 
brought to the common Markets of London that Pear by Fozeigners, 
and erpoſed to Sale; and if they find any made of bad (heat, 
02 not full Meight, oz deceitfully made oz baked, then they uſed to 


- Ls ſend it to the City Pulons, fo? the Uſe of the Puloners 


That the Defendant was choſe and ſwo2n an Inſpef#o2, Sc. That 
the Plaintiff being a Fozeigner, bzought Cakes half baked to Stock's- 
WR and erpoſed _ to Sale; and that the Defendant upon 


3 
od | 


ecies of the attle: The Court 


8 wa. * 1 1 — — ab 


"Treſpaks. _ "4 


PR: * ** 


3 found them not baked, and fo. ſeized them, „ Kc. and un 
verſed, that he was guilty! at Ons, 91 in any other * 
out of the City of London, & .. 

And upon Demurrer it was objecked, . 
tl. 1. That he ſhould have traverſed that he was not guilty out of 

the Markets of London. 

2. That the Cuſtom alledged, is to chooſe ſir Bakers, Kc. Then 
he ſhews that he was cholen, but doth not {et fozth that any moze 
were elected. 
3. The Cuſtom is to ſeize Bread {tl baked, and the Defendant 
bath juſtified the-ſeifing Cakes. 

4. But the chief Objeftion was, That the Defendant had ſet 

kosch. That by. inſpeting the Cakes, be found them to be ill baked, 
which is not a poſitive Averment they were ſo; and 102 this Reaſon 
the Plaintiff Had Judgment. 


And this Judgment is well warranted by Sir Baptif Hicks's Caſe, * 2 Cv. 390 


which was thus: / In an Action of Covenant the Plaintiff ſees 
forth, That he bought a Wood, which by computation was three 
hundred Acres, and for which he paid the Defendant 2500 J. being 
100 J. per Acre; and that it was covenanted between them, that each 
ſhould appoint a Meaſurer at. ſuch a Time, and if the Acres were 
more or leſs than three hundred, that then the Money ſhould be 
paid either to the Defendant, or "repaid by him to the Plaintiff pro- 
portionably ; that the Plaintiff 1 a Meaſurer, and that it p- 
peared unto him upon the Meaſuring it, that there wanted Seventy 
Acres, which amounted to 750 J. for which the Action was brought, 
and the Plaintiff had Judgment; and upon a Writ of Error it was 
objected, That the Plaintiff had not alledged in Fact, that there 
wanted ans Acres, but that it appeared ſo upon Meafuring, which 
might be true, and by the Defendant ſhould not repay ſo much, 
becauſe it might not be meaſured right. | 

But now to ſhew his Skill in Pleading, the Serjeant bath found out 
. 1 Exception to this pleaa. 


ſſ. The firſt- Part ok it is a Juttification ok the Treſpaſs done on 


both thole Days, in which they are alledged to be done by this De⸗ 
claration, but afterwards he juſtifies only that which was allevged: 
ta be done on the firſt Day, and ſays nothing to the Treſpals on the 
ſecond Dap; but inſtead thereof he traverſed that he was Guilty ad 
aliquod aliud tempus ; which the Serjeant tells us is repugnant. 

If there is any Thing in this Exception, it muſt be thus: / The 
Defendant pleads Not guilty as to the taking vi & armis, and as to 
the Reſſdue of the (upped Treſpaſs, he Pleads 4 in Bar, ag (ets forch | 
the Cuſto, G . «Y 5 

Now the Reſidue of the Treſpaſſes muſt comprehend; that which 
was alledged to be done on 00 the Days ſet forth in che Declare | 
tion. $717 
Ihen is the latter Part of bis Plea, the Defendant. altering, Kev, 
that on the 20th of Feb. 2 Jac. 2. (which is the firſt Day mentions 
ed in the Declaration) the Plaintiff brought Cakes to the Market, &. 
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| which beink my baked, bs — eb as wed fined; Gr . 
and then tra verſes that he was guilty-ad aliuod aliad tempus. 

Now I would fain know how this Traverſe is repugnant, or where. 
in the Force of this Exception lies ; for there 49 two Treſpaſſes al. 
ledged. to be done on ſeveral Days, and the ant juſtifies the 
Treſ] os done on one of the Days, and traverſes that he was guilty 

44 ati quod aliud which muſt be an ane to I Tref (paſs al. 
120 0 to be done on the other Dh y. 
nd here I cannot chooſe but to recollect, that "what 18 called 
Pleading, anſwers Part of that Character which my Lord Cole — 
ſince gave it, viz. that it is the moſt-profitable Part 5 the Law; for 
when Men torture their Inventions to find out Niceties, and to Fails 
fuch frivolous Objections in Pleading, as a wiſe Man would be aſhamed 
to mention, (as in this very Caſe where it was objected, that Cake, 
were not Bread) ſuch Things I ſay ma make Pleading profitable to the 


£ RF _ Lawyers, but 1 think it doth not anſwer the other Part . Cha- 
* raſter given by Lord ns (ay is) it i is not comme 
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"TT RESPASS fot taking two Lambs: at Felſham. ? 
314 The Defendant: pleads in Bat, That before the A 
3H wppote Treſpaſs, &c. Ring James I. in the fivth- Peat of his 
"OE - Reign, granted two Fairs to .William Risby and his Peirs, to be 
held every Pear in his Bano2 of Maydenhalf in TeHthatn, ' with all 

Toll to thoſe Fairs belonging or accuſtomead. 
= That a Fair was held there 5 Auguſti, and that the Plaintiff 
2 bought aer hundzed-Sheep' and Lambs there, fo; which he was to 
! | pay 6 s. fo: Coll, and had Notice of it; and/upon his/Refiifal to 
1 pay it, the Dekendant as Servant to John Risby, viſtratned the 
two Lambs fo? Coll, and took and carried them away ; then he 
avers, That ſix Shillings was reaſonable Colt, and 'altedges 

Cuftom to diſtrain foꝛ it. 

The Plaintiff replied, That he loch in ae in Eſſex; which 
is within the Dutchy ol Lancaſter; und that all the Inhabttants 
within the Dutchy Liberties are diſcharged from paping Coll 
thꝛoughout England, of which the 'Defendant had Motice, and lo de 
objeted, fua-propria he took the Lambs; and upon Demurrer it was 
obje 

| 1 Ehat the Plea doth not ſet foꝛth, That anp Toll was granted 
8 4 5 ads; and if there 1 n uch Ozant, then Us not due 
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een not race eh to 4 Hir r or Me that fulf hold RG, 
| rt Thing bob Fae Benefit and tit ereſt eſt to dhe! Paten J a 
cher refore it wilt gtanted. 1 


Ip obſe 


auth bees act pe ob Toh 1 0 ie a. 11 held Rr 


90 0 00 Tol is 11 ot. Ade jo 
ſttiption, which'the De 99 50 t 
2 vight ſet rake 0 "earty 2 away 


2. The Defendant (ets Toth. 

e Lambs, bitt di not tap tromine dif 
# 2 true, bet wr abe "þ a Cuſtom or Preſet i fla od (8 
ſtrain, there you cannot juſtifie. the taking and car aw inlels 
i appear that 15 Thing was As iftramed, becauſe is oth 105 — 
with the Pféfcription if fs not a Hiſtreſs*; - and 11 it 71 adj dg. 


ced in * Sai and * hepp 4&d's Caſe, wherk a Preſcripti 45 aladgell + Gro, Elis. 
F A Toll through, and to fiſtrain if not paid; Wot hy * b 


juſtified the kn „ but it did hot appear that it was faitied. ' 
But. that differs from this Caſe, for Pele the Defend nts ſet forth, 
Thar the ba ro the Lambs for Toli which they took. and carri, 
away; and if th hey {ld nomine eee it Had been only 
repeat the ſanie Thing was alledged before. 4 
There was, no Obj EC 927 444. either to the Bara or Replj- 
cation ; both which were agreed to be good; and therefote the Ser- 
Fant tells us, That 2bongh the Bar was por. 185 God think it had be 
more proper to. ay, That becauſe the. Bar is not ba for, th 
e the N had Wee ; 5 
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berklllire, . TRESY 8 be breaking and ehtering We FR 
at Abingdb n, and Faking away bona & catalla 

fi not expz ng what thep wete, 8: 
*- The Deke noants julttfie by Cet tue of a crit of Hibere facias poſ: 
ſeſlidnem direted to the Sheriff, upon a Judgment in Ejentment, at 
Suit. of 1 hy whe Wincheſter, he was Leffoz of the now Delen⸗ 


the 
vant” Lowder, by which the 'Sherift was commander to put the 
fuld Wincheſter - 21; that he made a Warrant direfed to 
che Defendants ah others. Gertur whereof they entered into 
or Oure Li; deliver 179 on EN 

ep took. the Soods out o the 152 ut them in the pigb⸗ 
way ; and fired rhe Plathelfr to Hy NO * 1 whete- 
upon the Dekendant moſlliter manus ich poſuir to turn her out; and 
that ſhe de injuria ſua proptia aſſaulted him; and ſo jtiftifies in his 
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Treſpas. 


* 8 Rep. 66 
B. 5 


Domn Defence z/and-trayerſed, that he was guilty of any Treſpaſs, 


either befoze the Marrant, oz after the Return ok the TUrit,. 
The Plaintiff replied. de injuria ſua propria, without traverſing 
any a alledged in the Plea; and without ſaying abſque tafi 
cau $=- 4 oY ho of 8 * 2 f an enn 1 EIS 
And upon Demurrer to this Replication it was held to be ill, be. 
cauſe the Plaintiff had alledged, That. the Treſpaſs was done by 


the Defendant de injuria ſua propria, which in no Cale is a good 


Aue without thoſe Wows abſque tali cauſa. _. | 
But in this Caſe the Writ of Poſſeſſion, oz the,Watrant upon it 


ought; to be traverſed accoding to Crogate's Cafe, as the Book 


tells us. u g | * ' E 4 * A. 
But he who looks into that Caſe, will find that de injuria ſua pro- 


pria is a good Plea in many Caſes, without thoſe Words ; and that 


there was not any Writ or Warrant to be traverſed in that Caſe ; 


it was ſhortly thus: , In Treſpaſs, &c. the Defendant. pleaded, 


Ĩ! bat an Houſe G. in Baſingham, was Copyhold and Parcel of the 


Manor of Thurgarton z and that the Biſhop of Norwich was ſeized in 
Fee of that Manor in Right of his Biſhoprick; and ſo preſcribes to a 
Right of Common for the Biſhop, and his Copyhold Tenants of the 
ſaid Houſe, in a great Piece of Paſture called Baſingbam Common, 
Sc. that the Biſhop granted the ſaid Houſe to V. M. that the 
Plaintiff put his Cattle into the ſaid Common, and that the De: 
fendant as Servant to the ſaid Milliam, and by his Command, molliter 
drove the Cattle out of the Common, Ge. 3 
The Plaintiff replied de injaria ſua propria abſque tali cauſa; and upon 
Demurrer one Queſtion -was, Whether the Words abſque tali cauſa, 
ſhall relate only to the Command, or to the whole Plea; And it 
was adjudged, That they ſhall relate to the whole Plea, and there 
being many Affirmatives in it, viz. That the Houſe was Parcel of 
the Manor, Goc. that it was Copyhold ; that the Defendant had 
Common by Preſcription : All thoſe would have been put in Iſſue, 
if this Replication ſhould be allowed ; therefore it was held ill, for 
the Iſſue ought to be upon a'ſingle Point, and the reſt ought to be 
traverſed. X F 
Then it tells us where de injuria ſua. propria generally, is a good 
Plea, and where tis not, viz. it is a good Plea where it comes only 
by way of Excuſe to an Injury alledged to be done to the Perſon of 
the Plaintiff, as Battery, Impriſonment, Scandal or the like x. or 
where a Defendant, juſtifieth in the Pefence of his Poſſeſſion, if the 
Title and Intercſt dach not come in Queſtio nn. 
But that Which is like the principal Caſe, and which is no Part 
of Crogate's. Caſe, but only mentioned there; was thus: If in 
Falſe Impriſonment the Defendant juſtifies by a Capias and Warrant 
upon it, there de injaria ſua propria generally, is not a good Replicas 
tion, becauſe Matter of Record and Fact would by this Means 
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be put in Iſſue ; therefore. in this Caſe the Plaintiff ſhould have re- 


Pligd dt injuria ſua propria, tt. and traverſed the, Warrant, which 
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Ahat the Declaration was il, bete! it W not fer kein 15 114 
were taken away, but bona &: cette generally 1 
if be was in earneſt, W by oth he put put a ere 0 it, and | 12 
| bs to bis, own. Book to be 1 in It, v2, in. folio 1493. x "Hh 
iy "the P Was for ta quataer pullas, withqut, adding iS 11 
the Erg lis, for. pullus ſignifies the dung of any Thing. ?. But th x ith 
Defendant) in; that Caſe juſtified the taki them; which is. Do a ah N 
ent Demonſtration that he did know what they were z anc FED Will} 
in the. principal, Caſe; where the like Jaſtific tion was mad. * - = 
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cannot fee 2 thay Occaſion there. is Sele 3 | den h he had WR 
ſet forth, That. Feen entered 10 the Honſe ta deliver Po ON. ſecun- 1 
dur exigentiam e, that mult. be to Wineheper,. and the poſſeſſion i). 
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n ber Goods, naming them, Sc. 1 
| Deft nts began their Plea infozmally, fo; they did not ſap #88 
| defend”, but on! y vim & 1 10Juriam,, &c. then they. juſlcfie by +l 
* of d oh fa. againſt the Goods of one Dunn, at the Suit ot 0 
Turger z and a (Warrant upon, it, by which thep entered the, Paule, oh 
mil 5 the . Goods; and unn Demuuret the Plat Wt 
gment. 1 
1. Becaule the Defendants did not aj appear, fot they had left, ont 1 
the Ales ven Sagalead, de WhICP, {Dow habe weten vim se |, 
Wah! +8 
2. They juſtified the entering tbe Platatiff's Ponte, by Uertur of - 8 
rectition againſt the Goods of Dunn; and have AG, ade 1 
10 e were his Hoops why were TONGA there. ee ig . 
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3 I chink it appears by the Plea: That Du Goods were taken 1 

Wo - . there, for the Plaintiff declared for taking. bens & catalla ſua, the De. ta 

10 fendant juſtißed by Vertue of an Execution againſt the Goods of ca 

aum, and a Warrant upon it, by which the Befendant was com- o 

manded to ſevy the Deht de bonis * atallis of Dun 3 that he enter. Pl 

ed the Houſe of the Phintiff, and took ho, & catalls predic : Now ne 

| what other Goods can be intended to be taken there, but the Goody = th 

\ i of Dunn? = 2 1 "A , 7 * 91 a 22 . i 4 . J 
But it ſcems/ff tde Defenvant' pad averred, Chat the Hande 

taken there, were the Hoods ok N that had not been ſuffictent, 

without he had allepged' that they came wrongfully to the Ttaintiff's 

offenen, 02 ſhewey' ſome other Matter by which he might juttige 

| „„ / ( 

| Gr, Ee © As for Infratce.” J 10 Treſpals for entering bis Houſe,” and tak. 

177... 

= The Defendant plead „bat befote the Treſpaſß, the Property 

: of thoſe Goods was in B. and that he ſold them to the Defendant 

=_ © "Who demanded them, but they were not deliyered to him; and there- 

= upon he enteted the Houſe by the Leave of the Plaintiffs Wife, and 

2 took che Goods; and upon Demurrer the Plaintiff had Jadgment, 

becauſe it did not appear how the Goods came to the Plaintiff's Houſe, 

either wrong fully or otherwiſe; for. if not wrongfully, then the Defen- 
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dant cafinof enter to take them. m. 
Gro. Eliz. © And therefore, where Treſpaſs was brought 'for taking quedan «- 
329- veria, but did not ſay ſua, the Defendant pleaded, Thar they were 
his Cattle and that'à Stranger wrongfully put them into the Plain- 
tiffs Cloſe, and by his Conſent; and that the Defendant finding 
them there, did retake them; and this was held a good Plea, be- 
caufe the Goods being taken wrong fully from the Defendant, he might 

= Jawfully retake them where-ever he finds them. | 
== But in the Caſe laſt mentioned tis to be obſerved, that the Plain- 
= tiff claimed no Property in the Cattle, for he did not ſay they were 
ſua, which differs from the principal Caſe, for there the Plaintiff de- 
clares for taking bond & catalla ſua. 8 ö 
All that can be collected from theſe Caſes is, That where Goods 
are out of the Poſſeſſion of the Defendant, not by his own: Delivery, 
but by the wrongful taking of another, he may alledge this Matter 
in his Plea,' arid juſtifie' the taking his own Goods any where; but 
it doth not fotlow from thence, that a Plea would be bad where the 
Defendant juſtifies an Entry and Taking, &. merely becauſe he ot 
did not ſet forth that the Goods were wrongfully taken from him; fl 
becauſe: there ' may be ſome other Matter pleaded, which may not | 

only be an Excuſe, but may juſtifie his Entry and Retaking his 

b >> But my 15rd Rolle will not admit, That a Man may juſtifie the Ce 
* entring and taking his Goods, thaugh it doth appear that they were 
2 Fol. Rep. thro) fully taken from bim, unleſs it was Tikewife foloniouſy taken ; WI 


. 55. | 1, 40d therefore, wbere in Treſpaſs the Defendant ſet forth, That 
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Yorſhire, if. "FE RESPASS fo breaking bis Cloſe, and digging 
and cat rying awaß koar Load of Stones, and con⸗ 
verting them to his Ule. | 1: 
. The Defendant: pleads, That be was ſetzed in Fee ok a Meſſuage, 
105 and /pzeſcribes to enter the ſaid Cioſe, and dig fo Stones 
ere to repair his Houſe and Fences; then he ſets fozth, That 
bis Houſe, mas in Decay; and that he did enter, &c. and dig and 
carry away Stones to repair the ſame-z: and upon Demurrer, -- 
It was held that this was an ill Plea, becauſe the-Defendant did 
t. alledge, That he uſed the Stones to repair his Houſe o2 Fences, 
7 that he kept them fo2 that putpoſe; fo2 pꝛobably he might dig 
them to repair, &. and might afterwards. alter his Mind, and ſell 
them; and that would be a Converſion, . 
We are told this Caſe is reported hy Serjeant Levinz, but that; Lev. 323 
he, did not mention the Cafe of Ea and Harding, which was an Co. Elis. 
Eje&tment . brought, for the Forfeiture of a Copy holder, by cutting 48. 
down, two Elms, and upon Not guilty pleaded, it was found Spe- 
cially, That there was a Cuſtom for Copyholders to fell Timber for. 
Repairs, and that, the Defendant's : Houſe wanted repairing at that 
"OY Time he cut the Elms; and that after the Action brought, he 
had zſed one for that purpoſe; and that the other lay ready ad repa- 
rationem faciend. \ | 225 AN 
. Juſtice Croke, who reports this Caſe, tells us, The'Judges upon ar- 
ping this Special Verdict, were not agreed whether this was a For- 
zituręe or not, becauſe it was found, That the Trees were neceſſary 
for Repairs ; and that the Defendant cut them for that De. 0 
But Serjeant Moor who reports the ſame Caſe, and who was of Aer 492. 
Counſel for the Plaintiff, poſitively affirms, that cutting Timber is 
a Forfeiture, if it doth not appear that it was uſed. for | Repairing, 
which comes near this very Caſe, | Trees 126 | 
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Another 
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1 Dc iP dna © Juag mor W 2 ang 
| the Deſendanti did not alletlys,” That pe he Sho to Feþaz "Big 

"©,  Headiſeioi one arid ot bog 207503 003 ontoot 1OnNf2, 5 Au 
„C Eli. Hut there" is C Saeed fach "hi"Allegatipn nd 
rig not heen ſaffivitne]! {Tt was un Action of Waſte; for felling, three 

hundred O] . bid qu b5joot rome wyoutÞ *tar>9d 8 

3 | 1 Defendant as to two hundred of the ſaid Oaks? Pleads, Thit 
_ bis Houſes were in Decay, and that he felled thoſe Oaks to repair 
| . "7 them; and that he kept the other Hundred to repair, & Ʒc. tempore op- 
a portumo g; and upon Demurrer this was held an tt Plea, becauſe if a 
Man might fell Timber and keep it for Repairing, he Py fell all on 
the Land, when there 1 is no Occaſion of wn prada, bf 
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_ "= comptingnibanto-bisUle, . 916 5 cd * 
3 The Dekendant pleavs Mot gullty to dee ai to the 
=. teſt he pleads, Chat one Barwis was lelzed in Ft e'gk 2 4 Pan 
veckmurthey\.-and that there was a Cuſtom ko? Lone t hereof, 
ta grant Eſtates! for Lives; by Weiting, ſealed, 07 othertit fe fignen 
only,! and not ſealed; Kc. 1201 2 
That tbe (ulm Barwis gränted the Lands to the Defendant; by a 
| Writing, but not- ſealed; Habendum' fo} the Lives ot the ſaid Lord 
. u an Tenang, and that Barwis died. Pane THOI 07 
Then be ſets. foꝛth another-Cuſtom fo2 the Tenants, Sec. to tut 
Oals grow iug on their Lands to repair the Bliffditigs, &c. 
Chat at the Time ok the luppoled Treſpaſs,” an od Barn was 
in great Decap, und that che Dekendant cut the Dang fo? the ne- 
ceſſary .Repatrimg thereof,” which he kept fo that Purpofe, und in 
convenient Time applied to that ae 


2 was a Demurrer to this Peg. but it was nebet ar- 
glued, 
+ "Now Jeſt it ſhould. pafs' ſub Slentio," as the Lawyers call it, the 


Serjeant 1 us hich his Obſervations. 7/7 That tis a ve 
ſtrange Way of -pafling Eſtates by Writings not ſraked, but yet it 
N was generally and wed in the North of England." f 

= 3 Bf. 250 That there are ſome other unuſual Merhods of conveying Eſtates; 
= x as where a Mun declared that He was ſeized in his Demefne as.0 
== r 'wancris; and” being 'o ſeized,” did. Tir- 
= render; by which it appears, That there may be a Cuftori to Sur- 
—_ - | render Land held in fee-ſimple. 

: = . 5 3 4 fo 1H 
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Where a, Man e That be Was ſeized ol, a Meſſuage, Lat. x Vol. 
rad of, ve Mavo l 


anor.of Wakefield, by Copy of Conrt-Roll in Fee-ſmple, 25 
85 ae laid . was held good + 
OOPS in the North. 40! 4. Th this 21; 
1/2. Mother: Ppſervat at Eſtate was. granted! by 
ihe Lozd © Bon ano; dur the Lives of him and his Tenant, and 
yet, AA the. os the, Spnang hall ſtill hold it; Unleſs. there is a 
Cuſtom tot he cont nee 76 e 

how) to prove t TY Fa N 1 a a, look into Raſes Caſe, 5 Rep. 13: 

which, is reported .1 2 Jo ſome of them differ in the ** 
Adios. as. A Tage 0 Jetje 101 Moor. foy it Was in Eje&ment, Wow 398. 
but Juſtice, Croke, cells us, it was in 1 onl enen they all G 157. 
agree in the F ce Was th 8700 eaſe wag made to 4. 
dur uring his omn Life, and the ives "of nd C. and the Queſtion in 
Lay as, Whet er this Limitat Hon during the Lives df B. and C. 

10 2 1 Becauſe an Eſtate his own Life, being of a higher 
9 4 than an Eſtate, 7 1 Life of another, therefore both 
_ Eſtates cannot ſtand together, but one muſt drown i in the 
Her. fs ws G1 17 191 4055 % 
it was 0 88d to Wome entire. Eſtate * Freehold, which Moor pl. 32: 

0 00 have : a Continuance.. during: the three Hives, and the Survis 

505 we them z and though the Leſſee could Have it no longer than for 

his o. Life, yet his I lgnice would habe the Benefit Of it ſo long 
as the other two were living; and if he ſhould not aſſign it, an Oc- 
cupant might have it after his Death. 
But the Serjeant himſelf ſeems to be of Opinion, That ſuch 
Eſtates continue only during the joint Lives of the Low and Te- 
nant, by the Cuſtom of ſeveral Manoꝛs in the North; and that up⸗ 
on the Death of either, the Loꝛd 18 USED to a new Fine upon a 
new Admittance. 

3. The Cuſtom is fo2 the Tenants to fell Daks growing upon 
their reſpeitive Lands; but the Plea hath not purſued that Cuſt om, 
becauſe it did not appear where thole Daks did grow, which the 
Dekendant cut. 

4. It doth not appear that the Dekendant EY the Timber koꝛ 
Ripafts, in any convenient. Time after it was felled, and-befoze the 
Ation brought; koz the Treſpaſs was alledged to be done 20 juli, 

2 W. which was in the Pear 1690 : 3 and the Recom was of Trinity 
Term 3 W. and the Defendant. had juſtificv the Treſpaſs on 105 
ſame Day on which it was laid in the Declaration. 

Therefore the Serjeant puts a Quære, Whether the Plea is not it 
koꝛ that Catiſe ? For there ſeems to be a whole Year between the 
felling. the Timber, and uſing it. 

Now if the Serpant bad look'd into the Caſe of Eaſt and 8 Eliz. 
which is reported in ſo many Books, and which he mentioned him- 498. 
ſelf in the very Caſe before this, he would not have made this Quere, 
or if he had, there he might have it reſolved. ,, In that Caſe it 
apfeared, That Winder was e 32 Elis to repair the Roger 
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. Bur: a: no ove of” eee 
feQion 3 ( (call it which 22 fer edimmnort Experietpe tells ue, "That 


'tis à convenient' Time t our Or ON after bis felled; 3 though 

A ive Years is ſomething DION Ae 1 Seaſoning it. 
IJ I.̃. The lat Obſervation 18, bam ti i 
A ; - puilty as to the 'Convetfvn 00 oh 3 

| verſion to his own Uſe,” at leaft 11 5 Ite, but jattflable 

dy a Cuffon?: ; {0 that he to we e 

fion, betauſe tis alledged only by w or Ingravation'sf D 

as in Treſpaſs fo2 taking 19 obos, aud ronverting tet to' af 
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9 ehe 
mu be 1 Con. 


the applying the Timber to repat' 


rr, 


the Plea in Bar he replied præcludi non, &c. foꝛ that he himſelf 4 
was ſeized in Fee of a Meſſuage, &c. in Rippan, and ſo pzefcribes Vf 
to have Common in Spellrigss,'foz a certain Number of Ports 


: | | | all 


: ; Defendant's Ale; theſe ure not one Rr OB . Treſpaſs ar 
: Crover, betauſe the Converſion ts is only. alle ko | aggravate the 
= sl 15 Writ fog C Pat 68 nd Fall Im iſ ! 
1 5 18 o ik the rit is kane reſpaſs a e pplonment, Y 
de Declaratton is ko; an Hen ent until he paid a Fine; 1 5 
no Gariance, becauſe *thef: "le added ente ta a nieht hy 
the Damages; foz pms Su i but the en an In: I 
Bin c4 51 f | a 
K 3889 Wt e i Sen eic 265%: 5 
— Nun 12390 Fx O 10 8) 90 2145) J ei 2 1. ine 2 
. 7 82011 Jof 307} = $627 112 248-4 315037 en b 
c Arm 25672068 161 o = ef 
Candi. verſus Hakln, Dune 101 AN! b 
DE » L 
bol. Tris. 4 M. & N.. Not. 314. 0 216 & 
Yorkſh. i RESP ASS foz imoperately beating, wounding and th 
| | T chaſing a Pozte, 1 3 and fo? beating three Ee 
| 3 Hoſes 5 Septemb. Anno'z/W. at Rippon. P. 
= Che Defendant pleads, That the locus in/quo, 8c. (though no {0 
| _% Place certain but Rippon only was named in the Declaration) was ar 
| called Spelltriggs in Rippon ; and that it was his Freehold; and be- to 
+; cauſe the Hozſes were there Damage: Feſant, he juſtiſied the d2iving wk 
them out, and ffriking them with a little Stick, doing little Da- 7 
= The Plaintiff replied, That de ſhjurſa ſua propria the Defen- 
= diant did graviter & immoderate ſirike the Hozles, but did not ſay | 
= apud Rippon przd', and thereupon they were at Jfſue; and as to 7 
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ter, then the Jlaiicig yall t at courle.3..and it; ap: 
* the Not bono NE W Ba Sucker wer never 
The Se ; Zig the e Atte ey talk 


Serjeatit *f 
him, 1 the, Sy Mm were, N 
dam but the tele. Catiſs, was, is ops d Rippon 
pred”) were-onjitte e:Replic 
* Certainly this Matter was 1 . We Mats dered J or 1 canhoths- 
lieve the Chief Pr 998% y no worle) 4 +. 
as to enter 4 R E For Jak ent . 5 he e e the S 
pronounced. it for the N and aſrmars to tax Colts for 2 
im againſt his own Entry. 7 211 Thar 
1 Tather believe that th e, Attorneys, A al the > ih 
by telling him, That ti /Covit gave 1 endant, 
eſpecially ſince in the f. * 5 aph he tel - — hat where a | 
Defendant. demuts, and is Counſel noth not argue the Dewur⸗ 
rer, Judgment muſt. be given againſt, him of courſe. ; and he like- 
wiſe tells us, That this a was never argued if, ſo, How ry 
could the Deten, ant ha aye adgme e f 
In the next Place 05 tis 1 inuch fo for | the Credit ol 
the Lawyers, to tell the ld that ſeveral Matters were plead- 
ed onl +4 Jo anyſe the lajnfiff; but if it was ſo, How came the 
Plaintiff's Attorney to now. it ?. 'Tis robable the Defendant's At- 
torney might be better acquainted with. the Truth of this Matter; 


and therefore 1 Thould have Meh 4 5 e! to his Wrerß, than 
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— The Defenvant aged the Taking, fo ve the. Place where, 


2 was bis"Freehold.” 


Cro. Elix. 


492. Poph, 
109, 


Cro. Elix. 8 12. 


| forvant! 2910 Augen. 


Walt Us, Nc. and fo 
the Declaration, only omitted 


ar traverſed, That the Poule and Clo 
nt; 10 upon Demurrer the De 
ide ae den 


ql pit 
Aae x cine his (Rep cation. to 


02 1 na neu Al. 
ren is, t '* 1 jm: new al l meſtttoned les 


=: x, Berat 
1the *Coutiti 
TR in 


2 N 


ich; was...agned 


"4 Tn ape erp. on all Sides, 
the Travei 7 ofthe" # k b tht ghet 


Have tonchidey" that it 225 bis Ft det be Freehold of 
the Dekendant & hoo petit quod fi rat a per 1 5 _ 
Some Caſes were cited es 3 which th he Serjeant tells us, 
Were any na lo ebe a I believe | they were cut ſhort, 
becauſe they _ not pr ove t ie Place where alledge d i in the Bar, 
49 agreed be the ve N hace in A the Tre 0 0 ph done; : that 
the Bar is not, gRirious, bu "Teal," 25 d'that in ſuc Caſe, a Replica- 
ton with a 'Travetſe muſt B. | | ras f 


(>! This is 10 Plain that it needs no Pri, but the Caſes cited are 
thus : Rela 


1! In wege the Vefendatits pleaded : 2 Bar at large, in order to 


make lain 8 ae a certain Place ; which h he did afteryards 
catio  differetit fro FR 


Aſlig that in the | 
align in fs ep 9 7 5 5 averred 155 the $a forth i in 
bis Bat, 9785 the Place he 1 0 y the Plaintiff in his Repli- 


eiti6n, * Pete, ont And 15 ie 0 on-Demurrer the Plaintiff had 
1205 for the Daene "ought make ſuch an Averment; 
the new Affigument, the 100 Af had waived the Place 
Jet _— in, cb r; and alledged, the Treſpaſs, Was done in 
228 erefore the Defe endant "Gould have either rejoined in 
de For guilty to: the! new Afſig gument; for if 1 in Truth both 
5 Pabel | 10 10 — to be' the fans: the Plaintiff cannot upon 
Evidetice' prove tht © 5afs to be dotie in the Place where the De- 
fendairt ju id the bing it; becauſe by his new Affignment, he 
had ulledged it to be done in | andther Place.” © 
And this is confirmed by the Opinion of Juſtice Walmſlcy, who 
tells us a new Aſſigument is a new Declaration, to which the De- 
fendant muſt give a new Anſwer ; becauſe all the former Pleading 
is waived by it; and therefore the Defendant cannot traverle it, 
but muſt either plead qr.dewur; 11 nth Ob 
'Tis true, where Treſpaſles are alledged to be done in ſeveral 


Places, and the Defenda Wy DFE £to.fomd, "but agrees to the Places 
wherein the Plaintiff alles the Treſpaſſes to be done; there the 


Plaintiff may anſwer that Part b a. Trae le, af * a new Al- 
ee TU & bat Pp is CP 


$a. Ne ner 3. e An X: me, f 


2 N v4 RE "51 (0 VS? K 1 But 


"on. 


- —— 


But the Caſe of King and Gs. which was 2 in the principal 1 * Go. Cr. 
Caſe, is ſtill wider from "he Matter: / It was in Treſpaſs ; the De- 384. 
fendant juſtified for that the Place wurde Of. . was the Freehold of 
Jobs, Marqueſs of Minton, &. Nn 

The plaintiff replied, That 22 Marqueſs of Winton, was ſei- 
zed in Fee, Ge. and ſo. derivg a; Title nden him by a Leaſe, & 

And upon Demurrer it was o jected, That the Replication did not 
anſwer, confeſs or avoid the Freehold of John ; but the Court held 
it well enough, becauſe the Feat elaimin only under a Leaſe, 
that takes the Replication ood „without an wering the Freehold. 

I cannot imagine why”. ret 25s is cited, unleſs tis hebauſe it was 
in the 11 K ik Cv. Car. l for tis in np Soft applicable to the prin- 
cipal Cale. ieee de RO! 

Putt the Sexjeanit telſs us, "Chat the ett Age have en 
thus concluded, Viz. That it was the Freehold o Lon 
hoc petit quod "inquiratur er Patriam, and refers ug to ür Pies 
dents in Raſtal, Title Treſpaſs in Frank-tenement 1, 55 3. 7, 8, 10. 
and in Afton's Ent 504. 2 J 
{Theſe Preeedents are traly/ cited, and {5 is. the Year: Book Ra 15 
4. 96 4 where the Caſe was thus; V. In 1 reſpaſs the Défendant 
pleaded in Bay, Tar tempore quo, &c. it was the Freehold of one 72 
who made 2 Leaſe to ie at Will, and ſo Juſtified, Ge. Slrene, the 
King's Serjeatit, teplied, That it was the Freehold 'of the Plaintiff 3 
and Sit Willa 4 rd, Tet Juſtice of the Common Pleas, 72 5 
jected againſt this Re non that it was too ſhore, for the Plaintiff 
ought to ' have ad 6a, that it was not the Freehold of . and the 
Reaſon is plain? > 'Bebauſe both the Plaintiff and the ſaid W. might be 
Joint-tenants, ald fd the Frechold in both; _belides,, hs not a per- 
fect Iſſue without 0 Ne ative. 

There was auot er Exception to to the Replltation, viz, Chat the 
Plaintiff did 18 4 ke all the'Treſpaſſes as laid in the Declarafton, 
but omitted the Treſpaſs fo2 carrying away the Load of Poſts ; an 
this we are told was an incurable Fault, becauſe he had not main- 
tained all his Declaration. 

This ſeems t6 be a Nicety ; for tho' he had not averred all the 
Treſpaſles i in that particalar Manner as laid in the Declaration, yet 
one would think it had been ſufficient, when he alledged in his e- 
plication, That the Defendant took and carried away Bona & Ca- 
alla præd modo & forma prout the Plaintiff had complained againſt 
him ; for Bona pred mut refer to all the Goods mentioned if ad 
Declaration. AN 
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his Clote, caſted. Halt "SIN 
Ehe Oetenvant pleads had obtained 
a 1 _ . 1 e 179 in thig 
lea all the Pꝛoceedings in chat Acton arg! Athen pe avers 
hat the Plates where the Juppoled Ti lpalles to e cOmUnitted, e. 
were the ſame, and that ih Ations wete og te the ſame C rel. 
3 and iþon Oemurker it was objeqed, that this Plea was nat 
1. Becauſe there. was a ſpecial, Cauſe pf. Demureer cer in the fir 
Acton, viz. That the Plaitit had. uch mane 6 20 Alignment in 
his Replication; ſo that he rade oe TE tpa(s. was done in 
the lame ba ne mentloned in that Bar, which was Raines's 
Dwelling-houſe and Raines's Cloſe; b en an in this Aion 
wh fo2 a Ttelpals.in Huſtfer's Farm-boule,' which is impoſible to 
be the lame, und therefoe cannot be averred to be foo. 
2. There, vas a Diſcontinuance in the fleck Acton, becauſe the 
Pfatntiff, in ig 1 ede to the Traverſe in his, Replication, 
hid omitted the Cart-Load of Poſts, fo; which he had declared, 
NN . * 8 _ Hin, any not at all rela- 
ting to the * Merits ot the Caule. ; oe a. Judgment obtained 
* Vent. 31 | Þ þ * 5 y4, if 
- Lev. 2:0. Upon ſuch Slips ſhall tot de a Bat ta a ſlibſequent Anta foz a Tref 
and not 218. pats aualy rommittey. n. 
5 &+p. 32.8, . for Inſtance, two Joint Executors brought an Action of Debt 
2 Cro. 15, upoti a Bond, Ge. | 1 1881 pc 
idem, he Defendant pleaded, That one of them brought a former Action 
ay" Admhibiſtrator, againſt him upon the ſame Bond; to which Action 
lie del, That he Teſtator Rohan made two Executors, Ge. 
"Rohit een 


that e died inteſtate. ann hanatac] <13: 3680 t-- cn0 
e Plaintiff in that Action replied, That Adminiſtration was 
cotAtnitted do Nach, pendente Lite between the, Executorsz and upon 
Dethtitrer to th © Replication, the Defendant had judgment. 
Thoſe Executors afterwards proved the Will, and one of them 

died; and the Survivor, who brought the former Action as Admi- 
niſtrator, now ſued as Executor; and the Defendant in that Action 

pleaded the former Judgment in Bar ; but it was adjudged to be no 

Bap, b cauſe that Judgment was not obtained upon the Right, but 

6 Rep. 7. B Meraly by miſtaking the Action; fo that tho? 'tis true that a Bar in 
Cro. Elis, a perſonal Action is a perpetual Bar, yet that muſt be underſtood 
667. where it goes to the Right of the Action, and not where the former 


92 1 Judgment was obtained upon a Miſtake, But 
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But Piggotts Caſe, which was cited in this, is wide from the Mat 5 Ne. 2p. 
ter: F An Adminiſtrator, - durante #vivore Haute of thei Exccutor, 6, == 

brought an Action of Debt, ec. and averred that the Execitar; was 

within the Age of a1 Tears: Now this Declaration was held i; fqr 

tho it be true that the Adminiſtration determines when the Etecu- 

tor is 17 Years old, yet that Averment may; be true, and che Admi- 

niſtration at an End; becauſe he might be under 21: and yet above 

Huren old. ifts!ios FW GE ee et 403 ned e! 

So whete there was a bad Declaration and an ilh Plea; and the * Lp ver- 

Court gave Judgment upon the Inſufficiency of the Declaration, the ſus Kia. 

Entry in ſuch Caſe ſhould be quod defendens eat inde fine die; but in- 

ſtead thereof it was miſtaken,” and the Entry was qui hac pred', . 

Ge. lonum &. ſuſficien in lege exiſtat,} Ec; iuleo cum ſiclerat um eſt per Cut', 

quod querens nil: capiat per hillum; then the Plaintiff brought a new = 

ction, and declared right ; and the Defenuunt pleaded the adg- 

ment in the farmer Action in ar, and recited the Record Verbatim in 

bis Plea'z and it appeariag that the judgment as entered upon an 
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ill Plea, when it ſhould have been for the Fault in the Declaration; l 
this was a plain Miſtake, and therefore it was held no Bar. _ 
But Juſtice Powel denied that Cale ta he Law, fo2 that there was l 
none like it in all the Books. 1 6 HU 
Thoſe who argued on the other Side aid, That the Judgment in W111 
the firſt action was a good Bat in this; and to pꝛobe it, they cited 140 
+ Sir Humfry Ferrar s Cale, which wag allo cited AR thole who Ar; + 6 Rep. 7. 144 
gued fo2 the Plant, f. Co. Eliz, e 
a 5 2 . 667. ee 
It was an Action of Trover brought againſt one Arden for ta- b 
king an Ox; the Defendane/pleaded; That the fame Plaintiff brought 1 
a former Action of Treſpaſe; againſt one Muna for taking the ſame Wet 
Ox, -who' juſtified in that Action in the Right of the:now Defendant _-.- N 
for an Heriot due to him; and upon Demurrer, Nu had jud gg i 
ment, which the Defendaat pleaded in Bar to this Action of Trover; 13 
and upon Demurter toſthis Plea it was adjudged for the Defendant, e 
becauſe: by the Demurret to the firſt Plea, the Property of the Ox 1 
was admitted to be in him; and therefore the Plaintiff could not e 
rr cb ede, eee, e ee Ws 
Iii true, this:Cafe is cited on both Sides, but I think it concerns Wi. 
neither; for the Plaintiff is to prove that a judgment obtained by vi 
the Defendant upon a Miſtake in the Action, and not upon the Me- 1 ; 
rits of the Cauſe; is no Bar to a new Action of the like Nature fut F bat 
the ſame Thing ; and the Defendant is to prove that it is. 75 | 
No the judgment in Ferrer's:Caſe was not obtained by the Defens FRM 
dant upon any Miſtake in the Action, but becauſe the Plaintiff: could 1 


never bring an Action of Trover, where, by his own Confeſſion, 
the Property appeared to be in the Defendant; for this was acknow- 
by his Demurrer to the firſt Plea; and I cannot imagine 
why this Caſe ſhould be cited on the Defendant's Side, to prove that 
the judgment in the firſt Action is a Bar to the ſecond, when Ander- 
ſon and Glenvide expreſly affirm that tis not; for they were both of 
Opinion, that Trover and Treſpaſs were Actions of different No. 
9 ch GIN 
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Aaad that: a Bar in a wrong and improper Acton; hall not be ſo to 7 
night Action brought for the ſame Thing; andtliat was the Reno Ma 
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of the Judgment in Robinſon's Caſe betorofmention'd,” viz." That 2 1 
Judgment obtained by him as Adminiſtrator, when he was not ſo us 

ſhall never affect him when he brought a right Action as Executor. 11 2 
Chen as to the/Avetment,/ ft was argurd, Chat tt was not incon a 0 
ſiſtent to ſay; that the Cloſes in both the Deblatattons were the Jiat 
ſame, becauſe the Tow Clauſum is Nomen collectivum, and Th 


different 


- +++” refer to the lame Cloles, tho they art ot enations; ag dif 


4 Hl. 11, the Wow**-Piſcis' relates to maky'Sorts! of "Fiſhes ok Different Pre 
Names. WV oh Sand * [10713 918) nul tri Aug.! be 
4 Rep. 43. An Appeal of Mayhem and an Adtion- of! Afirlt are Aifferent Far" 


* Leon. 318. Actions, and vary in many Circatyſtances", yet becauſe Damages 
Moor 268. are only to bt recovered in both, a Judgment in Aflault is à good 
Bar to an Appeal of Mayhem, and the Batteryi and Wounding may 
be averred to be the ſame. which Averment may be travoiſed ; and 
for this you may ſee 2 Vent. 169. and not 1 Vemi for that is 1 
Miſtake. % 0 <1 i us! 50 Gt ned ven Hot i not , id. 
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"RESPASS fo? taking awap 40 Shoes and 20 
1 Pieces of tanned'Leather, © 0 

+1 Ja. © The Defendant pleads the Statute # 1' Jae. 1. which he recited 

Cap. 22. to be made in Parliamento tent* 19 Martii, in the fivſt Pear of his 
Reign, by which it was enacked, amongft other Things, viz. That 
Shoe-makers ſhall make Shoes of good and ſufficient Stuff, and ſew 
them well, & c. That the Head Officers of Corporate and Market 
Towns may yearly appoint and ſwear two or more skilful Men to 
be Searchers, Oc. of Leather, who ſhall have Power to ſeize and 
retain ſuch as is inſufficient until it ſhall be tried by Tryors, &. as 
the At direcks; that the Dekendant was appointed and ſwo2n by the 
Mapoz of Tork to be a Searcher, &c. and that the Plaintiff expo⸗ 


fed Shoes to Sale; That the Defendant entered his Shop to ſhe 
ſearch and inſpe#them, and upon Search, found firteenShoes to be ill ha 
wozked, and made of Leather not well tanned; which he ſeized and int 


kept till they ſhould be tried accowing to the Statute, and gave No- 


tice thereof to the Mayo, &c. quæ eſt eadem captio, &c. rp 
And upon Demurrer to the Plea it was objected, That the Sta- at 
tute was miſpleaded, becauſe it was recited to be made in Parliamento | 
tent 19 Martii, &c. when in Truth it was made at a Pꝛoꝛogation th 
of: that Parliament; and therefoze it ought to be pleaded not as an tu 
At made at a Parliament, but ad Seſſionem Parliamenti tent, &c. m 
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We are "old that there. are many Book-Caſes which prove chis 
Matter, but the Serjeant mentions but one, which is 4 Luft. 27. 
Now for the better Underſtanding this Ni icety, my 1 Cole tells 
us, that when à Parliament is called and ſits, and Is diſſolved with- . 
out an AG paſſed, or Judgment given, tis no Seſſroz of Parliament, but 
a Convention; if this Er. then chere can ibe no Seſſion of Par- 
ſiament without an Act paſſed, and yet in N ſame Page he tells us 
That a, Seſſion hath a Continuance till the, Farliament is Woh pe 5 
diſſolved ; ſo that whether an Act is paſſed. or fot, it ſeems that a - 
Prorogation or. iſolution makes a Seſſion, for ot rwiſe-it would 
be very improper to affirm, that 2 Seſſion, may continue till the Parlia- 
ment is prorogued ; for it hath often happened that a Parliament hath 
been prorogued and diſſolved without. an, Act made. 
My Lol Coke further tells us, That every. Seſſion of Parliament 
is in Law a ſeveral Parliamem, and Werinye the uſual Fates is, 
ad Seſſionem tent per Prorogationem, = 
Lam apt to think that Ibis. nice Diſlinction between Perliamentum, 
and Se ionem Parliaments, was of his own Invention ;-it was not 
found out in Anno.* 1% Marie; for in an Action then brought upon * Dyer 9% 
the Statute of Ulury „the Writ . concluded contra formam atuti in 
Parliamento tent, &. and n "oY Seſſionem tent per Prorogationem, 
Anno 6 Ed. yet 'in that AQion the Statute was recited to be made ? 
23 Januarii, Anno 520 which was the firſt Day of that Seſſion ; but it 
was continued by Prorogations from 1 Ed. 6. to 16 April. 6 Ed. 6. 
which the Court held to danger entire Rensen, begun and con- 
tin das afareſaid. 1 MITTENS: 
Tikewiſe in "Eft Term, N. 6 Ja an Action of Debt was Telv. 125. 
bropght upon the Statute. of Ed. 6. for not ſetting out Tithes, in 4 
which'the' Plaintiff declared quod cum 4 Novembris 20 Ed. 6. it was 
enacted, Oc. After a 10 for him it was objected that the Statute 
was miſrecited,, becauſe the Parliament began. Anno. 1 Ed. 6. and 
continued by Pr dosen, to the 4th of November, and ſo ought to 
be pleaded; Was MO would not allow the Objection, but ſaid 
there were 190 — to the contrary. 
So that upon the whole Matter, this Diſtinction ſeems to be 
japeofe only to amuſe and puzzle the Reader, and to create a Dif- 
ficulty in the plain and common Signification of the Word. f 
2. Then it was objected that the Statute recites, That Shoes , 
ſhould be ſewed with well ewiſted Thread; and this the Defendant 
hath expꝛeſſed by very impꝛoper Mods, viz. FM bene applicato, 
inſtead of Filo bene torto. - 
3- The Statute is, That no Perſon who tall occupy the Myſte. 
ry ok a Shoemaker, &c. and tis not averred that the Plaintiff was 
a Shoemaker at the Time of the Seizure,. &c.;- 
4. The Plea is, That upon Search the Defendant found that 
the Shoes were inſufficiently made, againf the Fozm of the Sta- 
tute, which is not a poſitive Averment in Fai. that they were ill 
made; und fo2 e the wr: had Judgment. 


v =” Talker 


- 
v b 
89 
"x — 
A _ "A 
a mY 4 4 
">. : 
- 
* #4 % 12 
* ö W 
: 1 
* 
2 
* - 3 9 A _ G , . — 
— 2 a 
» * , * = 9 1 
N % : - L 
[ KL i g — 8 k 
„* 1 } * » 
8 4 5 - * f * . - ö ® 4 
% * * a * "4 * C - x * - - 
. * * — — . r Rx — — 5 Fa * 4 ; 8 TOP" . * — _ > - * TY - 
2 * 5 * * * 2 I ts — * Þ —_ _ —— - 5 _ 8 IS 6 — * 
= - — 
— — = — — - s 
— 8 * * — * X A — - _ 4 \ * n 8 — 
— = 
: — — — — . 
— — 2 2 — — v4 — — —_— — — — — x _ = =_ — . 
a — — = — - b 1 * — — — A = _ 5 \ het . — 
. — — 5 _ 7 — — 
— — — Pom » — 22 — 2 — — — 4 — 
5 . — — — - 2 — — 
* - <p —— 2 ' — IF _ 
— 
— 4 _ 
— — 


* — — 33 R—— 


_— £ - - — — * as Ma. _+ \ 
. IVE n 5 in, l 1 3 W = — ———— 4 g 4 "Lak 
T * * o \ 2 — — = — 2 — * — Bay \ _ 
: 22 — — __ — EG 
 —— - a 


PAY — 


— 
2 * 

— — — = 
- ꝗ—ʒ—ꝛ— — 


* 
1 . 
e , 
— £4 
” 
* | a 
* 
: s 
1 - 1 —_— — F 44 oo” . es. 2.7 b 
r . 


2 Jones 185. 


2 Mod. 102, 


105. 


F<: ITY 


ſuper quo quidem judicio poſtea ſcilicet eiſdem die & Anno, the 


1 Kol. Rep. 
135 


7 Preceptum eſt Ballivo, & e. But I ſee no Reaſon why it may not be 
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Rutland, *. px Trelpals, &c. The Defendant juftiied by . 
out of an inferiour Court, ſetting kozth, That ata 

Court of William Collins, nuper vic. &c. a Plaint was levin | 
axatnſt the now Plaintiff fo2 a Cauſe ariſing within the Jurisdizion 
8c. but did not ſay where, and that Taliter proceſſum fuit, &c. that 
the Plaintiff in that Action got Judgment; and thereupon the Ste 
riff made a Tarrant to the Defendants, (but vid not ſay where it 
was made) to levy the ſame de Terris & Catallis, &c. | 

Upon Demurrer to this Plea, the firſt Objetion was, 

_ M7 T. That the Plaint was alledged to be levfed ad Curiam Will 
Collins Ar nuper vic. when it ſhould be adtunc vic. 

2. That the Defendant ought to have ſet out the Pꝛoceedings at 
| large, and not with a Taliter proceſſum fuit, &c. becauſe tis ng 
' _ of Recod ; and every Thing done in ſuch a Court is ti 
verſable, -. 

But this Objeclon hath been over-ruled, fo? Taliter proceſſum 
fuit is the ſafeſt May of Pleading. 
3. Eis laid that the Plaint was levied koꝛ a Cauſe of Afton ati 
ng within the Juriſdiction of the Court, but names no certain 
ace. 
4. — 3 any place where the Sheriff made bis Warrant, and that 
8 1ſſuable. 
But to this laſt Objeeion it was anſwered, That it muſt be intend- 
ed in the Court where the Judgment was obtained, bet aufe tis ſaid, 
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Sheriff per quoddam Warrantum ſuum, &c. 

And ag a Parallel Caſe, my Lord Rolle's Report was cited, where 
the ſame Objection was made; but I do not find that it was allow- 
ed; for my Lord Coke ſaid in that Caſe, That the Defendant had ſet 
forth a Place where the Warrant was delivered ; from which we are 
to infer, that it was made where it was dior: Now, if that will 
not be allowed to be a right Inference, then there couid be no Oc- 
caſion for this laſt Objection in the principal Caſe, becauſe tis there 
ſet forth, That the Warrant was delivered at Preſton to the Defen- 
dants to execute: 

5. That the Leyari facias ought to be diretied to the known Bai- 
If, &c. And it doth not appear that the Defendants. were lo, but 
that they were 1 ſpecially _— fot this particuar Purpoſe. . 

Tis true; the Form of the Levari faciat is ſo in Dalton 419. 


directed to others; and the Serjeant hath not been ſo kind às to in- 
ſtruct us in the Reaſon why it ſhould be directed t to the known Bai 
If, and not to any ſpecially named. 2 Chat 

Cha 


4 2 
ä | : 
9 WY " 
* 3 W * 
- * 
4 >, 
- / 
F : 
. _— » , * - * 2 as { _— ds o "+ 009 127 ON bg f & Ne 9% © em Ip. f of © 47 o 
64 wh 53 —"—_— 
* Jo w=Y 4 —_— — 1 4 * — Pre „ . = ä * Lig Oe 
— 9 ** r 1 1 * e * 5 : - — 
6 ” & « wy wv 0 um 


— mm e — 422 
6. That the taking the Soods by Gertue of this Pzecept is only 


n Nature of a Diſtreſs, Fo2 they cannot he ſold, unleſs there is a 

uſtom fo it; and if ſo, the Defendant ought to ſet it lot. 
And for this Purpoſe my Lord * Brook is. cited. ;. bat it was only. * Bro. Abr. 
the Opinion of Thorp; Chief Juſtice of England obiter, Anno + 22 Ed. 3. 7% _ 
for my Lord: Brook, in abridging that Year-Book, ſeems to be of 2 ”*: 59- 


an aan af, 22 Af: 
contrary Opinion, . viz. That the Goods may be ſold upon a Levar 1 5 Me. 
acid. 1 . | | LO a 2 


And this is a very reaſonable Opinion, becauſe tis purſuant to the 
Form of the Precept, by which the Bailiff is commanded that Levari 
faciat the Money de Bonis & Catallis of the Defendant, and that habeat 
Denarios «los at the next Court, reddendum to the Plaintiff ; which he 
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cannot have, unleſs he hath Authority to ſell the Goods. 4 
I muſt admit that the Form of the Precept in Keilway is other- Keil. 106. it | 
wiſe, but that was in a Caſe z»certi Temporis ; and the Report is not 1100 
much to be relied on, eſpecially ſince the Uſage is contrary. nh 
7. This Pꝛecept is to levy the Boney de Terris & Catallis, when it 
it ſhould be de Bonis & Catallis. ee. ag, | 2. 

The Plaintiff had Judgment; but we are not told upon which 1 
Exceptions. 8 * * 4 


Catlin verſus Milner & Ux. 
Fic > 13084305 Sz £7; | 
Winford. Trin. 7 W. III. Rot. 1213. 


n RE SPASS againſt pusband and TUife, fo2 a 
. Treſpaſs-done by the Wife alone. 
The Defendants plead Mot guilty as tg Part, and as to the reſt, 
they plead in Bar, That the Husband was ſeized of the Pꝛemiſſes in 
the Right. of his 1TUife ; and being fo ſeized, he demiled it to the 
Plaintiff foz a Pear, rendzing Rent ;- which being in Arrear, the 
Wife entered and diſtrained, &c. | 
The Plaintiff replied, That after the Diſtreſs taken, the Wife 
uled ſome of the Goods diſtrained, and ſold the reſt. | ol 
The Defendants rejoin.and ſay, That ininediately after the Di- 
ſtreſs, the Wife gave Notice thereof at the Dwelltng-houſe, &c. 
and the Goods, not being replevied, within five Days afterwards, 
they, with the Conſtable, of, the Place, cauſed the Goovs to be ar⸗ 
pꝛailed by three Perſons [wom by him, Which was done _accopding]y, 
and then ſold ; and thep traverſe, that the Wife uſed them within 
five Days. after the Diſtrels: And upon Demurrer theſe Excep- 
tions were kazen to the Baer. 
I. That the Pusband alone ought not 11 have. pleaded that he 
was ſeized in his Demeſne as of Fee in Right of his Wife, but 
that they were both ſeized in het Right ;. and fo are all the Pece- 


dents, 
ra 2. The 
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tus tv ill taken, becauſe che Charge in the Detlatatlon 
Wife alone, and yet they boch_ptead Not guilty ag 


- 
: 
Es 
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is agatnſt 


ta Part; and this would have been a good Exception in Arreſt of 


Judgment, even after a Uervit, 00 
As if Trover is brought againſt Hurbend and Wife, and the Con- 


verſion is charged againſt the Wife alone; if they both plead Not 


guilty, and the Plaintiff hath Judgment, it is not 0d, becauſe the 
. not being charged with any Wrong, the Iſſue ought, to 
have been, quod pſa is Not guilty ; and thereupon the Judgment 
was reverſed, and that Reyeiſal was affirmed in a Writ of Er- 
ror, NA. oY N 7 IA, Is 13 0 ine einne an 


- "There were fome Objetions itkewiſetb'the Rejohiver, 4: That ie 


was a Departure from the Bar, becauſe the Defetibants bad made 


21 H. 7. 
25. B. 


* Fol. 334. FO2th at firſt ; and ſo is my Lozd * 


1 Lev. $1. 
Sid, 142+ 


a Juffification at Common Law, viz. by a Diltreſs, and the Plain: 
tiff having avolded it in his 1 ond by ſaying, [That after the 
Diſtreſs the Mike had tſed the Goods, Nc. The Dekendants ought 
not in their Rejoinder to relozt to the new Statute of Dittrelleg, 
&c. but ſhould have pleaded that at firff, n 1 
As fo? Inſtance, here the Son brought an Acton ok Debt fo; 
Rent upon a Leaſe made by his Father, and ſet koꝛth, that the Re. 
verſion deſcended upon him. 1 3 
The Defenvant pleaded, That the Father with others were ſlei⸗ 
5ed, &c. to the Uſe of the Father, who made the Leaſe, and traver- 
ſed that the Reverſion deſcended to the Son; this was held a good 
Plea, and that the Plaintiff could never help himſelf by any Repli⸗ 
cation, becauſe having a good Cauſe Saw] herſhould have ſet it 
| e's Comment on Littleton, 
viz: TUhen the Defendant in his firſt Plea, inſiſteth upon an Eſtate at 
Common Law, he ſhall never in his Rejoinder make it good by an 
At of Parliament, whic ue r 
So where an Action of Covenant was brought upon an Indenture 
of Apprenticeſhip: The Defendant pleaded Infancy'; the Plaintiff 
replied, That by the Cuſtom of London, Infants, after 14 Years 
old might bind themſelves Apprentices, G. And upon Demurrer, 
the better Opinion was, that this was a Departure, becaufe the Plain- 
tiff brought his Action at Common Law, and by bis Replication 
would have maintained it by a Cuſto t. 


J. It was alledged that the Goods were appꝛallen by three Per- 


ſons fwomn by the-Conſtable, when by the Statute he had only Au⸗ 


thonty to w K rwo Appraiſers; then ik the ſweartug a third er⸗ 

ſo. void, the, Perſon lo ſwoꝛn ought not to tntermevvle ; and this 

"hh, ekendantz ought to thety in their Pren. 

be Serjeant teſi us, bis Bro ber Levirtz was of Conhftl with the 

Defendants, but ſaid little to the Matter, only he anſwered the firſt 

Exception to the Rejoindet, vix. Thar oy e Declaration the Wife 

alone was charged with taking, and. carrying 'away the Goods. and 
that in their,Plea both juſtified, the Taking, . Then when the Plain- 
tiff had ſuggeſted new Matter i his Replication, on purpoſe to avoid 
that which was pleaded in the Bar, tis but reaſonable —_— De- 
FAY > | as 3 A g | en ants 


2 


L His a 


461 


Caisse Wocid ere dar what they did, was lawfully done by Ver- 


tue of the Statutee 851 
Tis true, if the plaintiff bad declared not only for the taking, due 


alſo for »/ing and ſelling the Goods after they were taken; then the 36 H. 6. 
whole Matter had been before the Defendants, and they might * 3. 


made an entire Juſtification, but that was not done. 

This ſeems to be a Plaufible Anſwer, bat the court took no 
Notice of it, or of the other Exceptions to the Rejoinder, but gave 
Judgment for the Plaintiff, 7 the en min to the Plea 
in Bar. ; 
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ed in Bar to an Action brought for ſeveral Treſpaſles ; bat non 


co in what Court or in ont ; Nears or een what 7 | 


„ # Y 


197%, 4 05 . 


; Sranbope verſus Danſon & I. Apt 
Widford. f Trin. 7. W. III. Rot. 17 36. 
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Yorkſhire, i. RESPASS fo2 an Aſault and Battery, and fo2 
1 breaking "wg Houle, and the Doors and Win- 
dows thereof, and entering, &c. 

The Defendant Dawſon, as to all, extept the alault, Vattety 
and breaking the Houſe, pleads Not 'guilty, and as to the- reſt he 
juſttfied by Uertue of a Writ de homine replegiando, and a (Uar- 
rant thereon directed to the Defendant Pearſon, who was a Sheriff's 
Bailiff, &c. ta take one Walter Laycock out of the Cuſtody! of 
Edward Stanhope, niſi captus fuit per mandatum Regis, &c. und 
that Laycock being efloined to the Houſe of Stanhope, the ſaid De- 
fendant Pearſon, and the other Defendant: Dawſon, in ower to 
alliſt him, and by his Command entered the Houſe, the Doors being 
open, &c. whereupon the Plaintiff aſſaulted the ſatd Dawſon; and 
he to defend himſelf molliter manus impoſuit, &c. | 

The Plaintiff: replied de injuria ſua propria, and traverſed that 
Dawſon entered the Houſe by the Command of Pearſon. | 

The Defendant rejoined, that he did enter the Houſe by the Com: 
mand, and to afliſt Pearſon to replevy Laycock, ſecundum 001 


am warranti; and upon Demurrer it was ovjeney to the Plea: 
6 B | 1. That 


TH E next is a Plea of Preſcription for all; which was plead- 


37- 


©  -»-7.Thadthe:Decendant being charged wieb breaking the Houle in 
a particular manner, viz. the Doors and Windowsy:which is tal. 
led a ſpecial brabing; therefoze the Juſlification-of breaking only, 


. 


is not an Auſwer to the aitual breaking! the Den ie, 


with which de was charged 


— — 
* 


7 — = 
en ee EY TO. umme hy 
* * — — — — 
, 


— — - — — 
7 - 
2 — 


7K —— ů 
— Wis Yo. 
= 


— 
— . 
— — 
— 


Ces. Elix. 


_ \ — = 


— a 
1 


To which it was anſwered, That the Detendant having pleaded 
Mot guilty to all, except the Aﬀaylt and breaking, that Plea muſt 
tompehend the actual breaking 
2. The Writ was conditional, viz. to replevy Laycock niſi cap. 
tus fait per mandatum regis, &c. and therefoze the Dekendant ought 
to aver, That he was not taken by the Command of the King, oz 
fo any other Cauſe mentioned in the TUrit. + _____ 

But the Anſwer was, That it ſhall not be pzeſumed that Laycock 
was guilty of any Offence ; and theretoze that he was not taken fo; 
any of the Cauſes mentioned: in the TUrit ; but ik he had, it onght 
to be ſhewed on the other Stde. - ; 

The Serjeant doubts, Whether this was a ſufficient Anſwer to 
this ſecond Objection, but doth not ſhew' any manner of ' Reaſon 
why he doubts it; but only affirms, that the Defendant could not 
juſti ie by a Writ de homnine replegiando to enter a'Houſe, becauſe up- 
on all his Search, he could - not find any ſuch: Juſtification, Which 

may be true, and yet the Juſtification may be good; for ſome Men 
do not ſearch with that Diligence which is requiſite, or if they do, 
tis probable ſuch a Juſtification may not be found; for tis an un- 
uſual Writ, and not often brought; but it doth not follow that 
ſuch a Juſtification is not good. becauſe it cannot be found, for it 
ſtands. upon the ſame Reaſon with any other Juſtification, by Ver- 
tue of the King's Writ, and therefore it maſt be good, though the 
Serjeant cannot find it. | | | 

3. The-CUrit was to take Laycock from Stanhope : Mow a Bat: 

liff cannot-enter the Houſe of another Man by Uertue of ſuch a Crit, 
if the Perſon who was to be replevied, was not adually in the Houſe 
at the 4 ime of the Entry, which is nat averred by thts Plea. 

The Anſwer was, That the Defendant ought not to make ſuch 
Averment, becauſe he had erpzeſly alledged, That Laycock tas 
eſloined"tg the Houſe, and that the Doozs were open, ſo that he 


© 


—— 


mi ght lawku liy enter to ſear egg. 18 
: The Plaintiff had Judgment, but the Serjeant cannot tell upon 
- which” of theſe Exceptions, only that it is his Opinion it was upon 
the laſt, becauſe. there ate two Authorities which come near it. 
As for Inſtance, where in Treſpaſs for breaking and entering bis 
Houſe, the Defendant juſtiſied the Entry, by Vertue of a Warrant 
upon a Sci. fa. to levy a Debt de lunis Teftatoris, Which. Goods were 
- in the Handsvfthe Executrix tempure nnortis Teftatorix ʒ and averred that 
ſbe was in the Houſe cu boxis ſuis, and the Doors being open, he 
entered to levy the Debt; and upon Demurrer this Plea was held to 
be ill, becauſe the Defendant did not alledge that the Goods of the 
Teſtatar were in the Houſe, for that had made bis Entry juſtifiable. 
1 | 1 8 | > 


So where in Treſpaſs the Defendant pleaded, that the Plaintiff owed 
him 100 l. and that the Doors being open, he-enteted to demand 
the Debt, Oc. this was held an all Plea, becauſe the Pefendant did 
not aver that the Debtor was in the Houſe; for if that had been 
done, Gamdy was of Opinion that the Plea had been good. 
I muſt obſerve, that theſe Caſes were mentioned to confirm this 
judgment, for they were not cited in the Argument on either 
Side. 28 e,  Iote AAR. 
But now the Serjeant who was of Counſel for the Defendant, not 
only .anſwered the Exceptions on the other Side, but made ſome Ob- 
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jections on both Sides. 1 | 
1. fl. That the Defendant had made a Dilcontinuance; fo2 he 
pleaded Not guilty as to all the Treſpaſs, etrept the Aſſault, Bat- 
tery,and bzeaking the Houſe; and then ſays, quoad reſiduum tranf- 
greſſionis & inſult. &c. by which laſt TUo2d he did exclude the Bat: 
tery and Entering the Houle, and applied his Juſtification to the 
Treſpaſs and Aſault, when it ſhould have been quoad reſiduum tranſ- 
greſſionis praxd' (leaving out the-TUo2d inſult') and that had taken in 
all the Treſpaſſes to which he had not pleaded. n 
2. But ik the Dekendant had not made a Dilcontinuance in his 
Plea, the Plaintiff had done it in his Replication, koz he had de⸗ 
clared koz an-Aſſault, Battery and breaking his Houſe; and in his 
Replication he ſays, That the Defendant. de injuria ſua propria 
beat. him, and traverſed that he entered his Houſe by the Command 
of the other Ozfendant ; when in the Jnducement. to. that Traverſe, 
he ought to have alledged that the Dekendant allaulted and beat 
him, and itkewiſe, That he: entered his Houſe, abſque hoc, &. 
But if this ſhou!d be no Diſcontinuance, tis a very abſurd Jn- 
ducement, and he might as well have told a Stozp of Robin Hood 
in Barahood ſtood, Abſque hoc, GWS. 175 r N 
This puts me in Mind of the very ſame Expreſſion made by Sir 
George Jefferies formerly, and offered as a Reaſon why he would not 
r ̃ ͤmͤdT. ß ⁵³»W epantO Ae 
Ihe Story is thus: /. The Citizens of London being in Guildhall 
to chooſe Sheriffs, and the Majority of Votes being likely to fall up- 
on Mr. Papillion and Mr. Dubois ; the Lord Mayor Sir Jahn Moor, 
adjourned the Poll, but notwithſtanding that Adjournment, the 
Citizens continued to poll, and choſe thoſe Sheriffs: Upon the Day 
of Adjournment, ſome other Citizens choſe Mr. North and another: 
Then an Information was brought for a Riot, againſt ſeyeral of thoſe 
Men who continued to poll after the Adjournment; and Mr. North 
returned the Jury to try it, the Defendants Counſel. challenged the 
Array, becauſe the Jury was returned by thoſe who. were not 
Sheriffs de jure, which depended purely upon this , Queſtion, via. 
Whether the Lord Mayor had Authority to adjourn the Poll or not? 
All which Matter was ſet forth in the Challenge, and prayed that = 
it might be allowed: This Serjeant Jefferies called a Tale of a Tub, _—_ 
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but Mr. Tbampſon, who then ſtood upon another Bottorn, inſiſted, Y 
that if it was inſufficient in Point of Law, the Serjeant might de- 1 
* | | mut 4 
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mur to itʒ 0 pr Re that Robin Hood cpu dt, (and no no! 
por Barnbiod) ftood,' ergo I will not demur. 

No is not this very ſerious and ſubſtantial Reaſoning 3 in 2 great 
Court of _ ox if 2 who are een e of the: Law Þ: 


2 Ol 3 Fearle verſus Darford. | 
| af 8. W. III. Rot. 579. C B. 


Hunitnplen fl. * RE SPASS foz an Aſſault at PITT Kc. 


he Defendant pleaded, that he was poſſel. 

ſed of a Cloſe, &c. in Conington, and that the Plaintiff entered, 

and refuſing to depart, the Defendant molliter manus impoſuit, and 

fo" juſtified in Defence of his Poſſeſſion, and traverſed that he was 
guilty at Hamerton 02 out of the ſafd Cloſe. 

The Plaintiff replied, That he entered ina Tay which was ſed 

there by Sufferance, and that he did not go out of it, but that the 


- Defendant being in a Paſſſon de injuria ſua propria aſſaulted him at 


Conington, and traverſed that he molliter manus impoſuit. 
And upon Demurrer the Queſtion was, CUhether this Replica: 

tion was a Departure from the Declaration? And reſolved it was 

not; becaufe in a tranſitozy Action as this is, the Plaintiff may not 


enly alledge the Injurp to be done in another Vill, but in another 
County than where it was actually committed; and the Place thus 


alledged cannot be traverſed, unleſs the Defendant (heweth ſome 
Special Cauſe of Juſtification, 'which extends to a particular Place. 


As in the Cale ak a Conſtable arreſting a Man fo2 the Beach of 


the Peace, if an Adion is brought againſt him, and laid in another 


.County than where the Arreſt was, he map traverſe that 1 


and ali other Places, but only that particular Place where he is 


Conſtable. 


So likewile in Treſpaſs fo2 taking the Plaintiff's Goods, if tis 
laid in one County, the Ocfendant may juſtifie in another County 
tl Damage Feaſant, and traverſe what is laid in the Declard: 

ion. 

But when the Juſtification! is not local, noꝛ reſtrafned to a par- 

ticulat Place; in ſuch Cale if the Aﬀton is laid in a Fozeign Coun- 
ty, the Drferivant may juſtifie in that very County: As if an Aﬀion 
is bought fn Sorrey: fo2 a Battery in Middleſex, the Defendant 
cannot plead” ſon affault demeſne in Middleſex, and traverſe the 
11 County, but mult juftifie in Surrey, where che Aﬀion was latd; 
und the Keaſon is, becanſe the very Caule ok the Juſtification being 
limited to any e Naas lt mutt ec be good in any 
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80 in an Alon on the» Caſe fd2 Mon ſpoken at London, the Moor my 
Defendant” pleaded a-Concozd:for ſpeaking the Mos in all other 
Counties except London, and traverſed that they were ſpoken there; 

the Plaintiff replien and tranerted the Concozd; and upon Demut- 

rer to this Replication he had Judgment, becauſe it the Conto2d 

Gould not be dented; the Conſequence would be; that this new in⸗ 

vented Way ot Pleading, would deſtroy an antfent Rule in the Law, 
which is, That the Plaintiff in a tranſitop Ackion map alledge the 

Fack to be done in what Caunty he will, and therekoze in that Cale 

he might alledge,, That the Moos were ſpoken in London, though 

really they were fpoke elle where; but by that Plea he is lock d up 

to pꝛobe the Moꝛds ſpoken in London ;; ſo that rather than to ſub- 

vert that Rule, the Judges allowed a Travetfe upon a Traderſe. 

Ihe Serjeant is very right in this Matter, for he hath tranſcribed 

all the Page verbuim, ont of my Lord Coke's Comment on Litti and bo- Lin. 282. J. 
cauſe he would make it ſomething longer, he hath faithfully trari- 

ſcribed the Caſe of Par amour and Verrold out of Kal which Is Poph. 101. 
no more than ebm 5.3 Mohd 2 eile of ent p Moor 350. 
An Action was brought for 2 Balls Imprifonment, aledged to 
be done in Warda de Faringdon London. 

The Defendant joltived in Kent, G. by Vertae of a Capias ad 2 
tiifaciend upon a Judgment in Debt, obtained in the Court of Sand- 
wieß, and traverſed that he was guilty” in London, G c. The Plain- 
tiff replied, That tlie Defendant was nen at Lotdon, and traver- 
ſed this Recovery in Sandwich, Cr. 

From which Caſe I obſerve, that though * tis regularly true, chide 
a Traverſe upon a Traverſe is not to be allowed in Pleading; yet if 
the Special Caſe of /Juſtification alledged by the Defendant, "ſhould 
be falſe, and the Plaintiff ſhould be e to traverſe it, but 
ſhould be forced to take Iſſue upon the Defendant's Traverſe; then 

he muſt prove that he was falſly wes ego in rg and muſt. 

be Nonſuited if he cannot prove it. 

So that by this Means, Actions, which in their own Nature are 
trandieury, would be made local; that is, Plaintiffs in ſuch Actions Cre. Elis. 
mult not lay them in any Place, becauſe by their Pleading, the Place 497: 10 
would be made material, which is againſt Law ; and therefore aTra- > bs 
verſe 2 2 Traverſe is allowed w be go g. 
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Clark verſus 55 & al. 
Vinford.” Trin. 8 W. II. Rot. 370 & 371 I, 


Yorkſhire, 0 RESPASS to Byeaking and Entering his 
TIAL Clole, and taking and mene bis Tattte, 
until he pai wh * et 
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Che Defendant jtiſtified].by Uertue” of ſeveral 18807 facias's, 


00M g Der 
on Judgments obtained in the Pundzed Conrt, and (ers kozth al 
the Pꝛocerdings at large. and that the Pꝛetepts were delivered to 


him to execute; who by Uertue thereof! as Batliff of the Dundzed, 


entered the; Plaintiff's Cloſe, to tale and fell his Cattle, and'there: 
by to levp 10 J. 1008. % fo: Damages and Cocks; that ac codingly 


he did take and dive away the Cattle, and detalned them fo2 want 
.of Buyers; unti{ the Pialntiff paid the Monep; that is to lap, 
10 J. 1085. 9 d. fo; Demages and Coſis recovered, and 6's, 3 d. 
fox the neceſſary keeping the Cattle, krom the Time they were taten 
to the Time the Monry! was paid; and traverſcd that he was guilty 


ante emanativnes ſeparal” præceptorum and upon Demurrer it wag 


obzecker againſt this Pie, 


1. That: the detaining the Cattle till he was paidfoz the Keeping 


FI. n made him a Treſpaſſer ab initio, fog he had not any ſuch gy: 


thozity by the Purepts; kot thole n to levy: the Money and no 
5 mne ee | | bs I. A 


And to prove 1 he tells * Godfrey s Caſe was cited, which he 


admits to be nothing to the en and this has ſaved me the 


labour of looking farther into it. 


Vut it was argued fo the Delendant, That the Cattle were 


105 fo? the Benefit of the Plaintiff, becauſe the Bailiff might have 


ſold them at any Pꝛice; and therekoze tis reaſonable to intend that 
he kept them in favour- of the Plaintiff, till he could pay the Debt, 
02 find thoſe who would give a valuable Conſideration fo2 them; 
und it would be very hard to make the Defendant luffer ko; this 
Kindneſs. 

Beſides, tis but Surpluſage- fo? him to alledge. That he de⸗ 
tained the Cattle until the Plaintiff paid the ten Pound ſeventeet 
Shillings.z fo2 he might have juſtified the Taking, without men: 
tioning. foz what he detained them; becauſe the detaining quouſq; 
he paid the Money, is no Part ot the Treſpaſs, tis only put in 
the Declaration to aggtavate the Damages, and therefoze the De- 


fendant need not anſwer it, which the Court agreed to be true; but 
- - becauſe it was inſerted in the Plea, and was not any Part of the 


Execution, thercfo2ze it made the Plea ill; and yet they held it un- 
reaſonab'e that the Bailiff ſhould keep the Cattle at his own Charge; 
and ſo this Cauſe was cane. 


5 ———— 


Nevill verſus Peckpan & al“. 


Cooke Trin. 8 W. III Kot 1606 4 


R ES p A SS fo2 Breaking and Entering his Cloſe called 1 
1 nett's-Hill, in the Parich of Rumboldſwick, and fo; Chaſing, 
T aking and Impounding his Sperr there. 


* 


The 
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2 7 3 Defendants, as to To beſt ves the chaſin ing, taking 3 


pounding, „&cc. plead Not guilty, and as to that they plead, 'That 
illiam Peckham was ſeized in Fee at a Cloſe called New Orchard 


in Rumboldſwick afozeſatd, and ſo juſtify the taking Damage ⸗Fea⸗ 
ſant. in the New Orchard; and impounding them in aperto loco in 


Rumboldi wick, and traverſe that they chaled, took and impounded 
them in Hurnett⸗ S- Hill; and upon Demurrer 

1. It was objected, That this [Plea was ill, becauſe the Defen: 
datit traverſed the chaſing at Hurnett's-Hill, when no ſuch Thing 
is charged againſt him ; fo2 the Declaration was fo2 Becaking his 
Cloſe called Hurnett's-Hill at Rumboldſwick, and fo2 chaſing his 
Cattle there, , which Mod muſt relate ad proximum antecedens, any 
that is Rumboldſwick ; (a; the Chaſing muſt be ſuppoſed there. 
To which it was anſwered, Chat all the Treſpaſs was alledged 
to be done at Aurnett's-Hill, and the Addition of the Kariſh of Rum- 
boldſwick, is only to ſhew where that Hill lieth. 

Belides, the Defendant having juſtified the taking, &c. Damage- 


Feaſant in another Cloſe, viz. in the New Orchard, tis neceſſary 


he ſhould traverſe the taking in Hurnett's- Hill ; otherwiſe he would 
not anſwer the Treſpaſs in the Declaration, 


For in Treſpaſſes the Defendant muſt always obſerve where the 22 Ed. 8 


Plaintiff alledgeth it to be done. 

As for Inſtance, if an Action of Treſpaſs is brought for cutting his 
Reeds in Bromwicke, the Defendant cannot plead, That the Place 
where the Treſpaſs was ſuppoſed to be done, was called L. which is 
ih D. and not in- Bre. without craverſi ing that he was guilty 

ere. 

2. But admitting the Defendant might traverſe. the taking at 
Hurnett's-Hill, pet being charged with the chafing and pounding, either 
of thoſe As will make. him a Treſpaſſer ; and therefoze the Tra⸗ 
verſe ought to be abſque hoe, &c. that he chaſed, took and impound- 
ed the Sheep in the Cloſe called Hlurnetts-Hill 


I cannot imagine what is meant by this Exception; for he who 
reads the Pleading, will find the Traverſe goes to both chaſi ing, tak- 


ing and impounding in, Hurnett's- Hill. 
All the Treſpalſes are alledged to be done there, and therefoze tis 
impoſſible fo2 the Defendant to make a good Juſtification by plead- 


ing any [pecial Batter, tho' true, without  traverſing-the chafing, 
taking and impounding there; fo2 it would be impertinent to tra- 
verſe the chaſing, &c. at Rumboldſwick, becauſe upon his own 
chewing in his z lea, he hath let fozth the Fats to be done in New 


Orchard in Rumboldſwick. 
But if the Plaintiff had alledged the taking the Sheep to be at 


R. and the Defendant had juſtified foz2 Damage Feaſant in another 


Vill, in ſuch, Caſe he ought to traverſe the taking at R. but having 


juſtified in the ſame; Vill, though in another Place, he could not in 
the lame Plea traverſe the taking in that Vill, becauſe that would 
be to make his Plea contradicozp in it ſelf, viz. in the firſt Place 

to __ the taking at R. and then to deny that he took them there ; 


and 
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667. 


Tor. Zliz.and. this would be wolle thanche Plcain-Sir* Water dW ent 
. who in Treſpaſs far taking his Cattle at Stockbridge,” and chaſing 


in Fee of twelve Acres in Motferne, and that the Defendant as þ; 
from thencę to Stockbridge, there” to impound them, c. and tra. 


the Serzeant's Opinion, and delivered in a very unintelligible Man- 


Liberties thereok; That the Plaintiff was indebted to the now De: 


them to Places unknown; pleaded, That the Lord Sana: was feizeq 


Servant, took the Cattle tbere Damage Feaſant, and chaſed then 


verſed the taking at Stockbreage 3 and upon Demutrer to this Plea 
it was held ill. bicauſe' it was repugnant; for the driving the Cat- 
tle to the er in ede was | . continding the firſt 
taking. dof 
I bere is a great deal more repotted in this Caſe, but *tis only 


ner; to which 1 refer the Reader, not for his Information, but to 
fee what little Niceties have been BIG to make Things i mtricare, | 
and almoſt ſenſeken 2 | 


k. Ak. £4 <4 2654 


| Hograv vette 1 77 & al 
Cooke. Eil. 5 W. Ul. Rot. 1735 & 1736. 


Norwich, * RESPASS againſt. the Defendant and others, 

fo? breaking and entering his Houſe at Norwich, 
on the 1oth of November, 'and taking and detaining nine Pundud 
and foꝛty Pounds of fine Parn, two hundzed Pieces of Stufks, aud 
ſeveral other Goods to the Gaiue of 506 I. &. - 

The Defendants plead in Bar, That the Citizens of. Norwich 
were incoꝛpozated, Anno 5 H. 4. und that befoze the Jncozporation, 
there had been a Court of Recoꝛd held there Time out of Mind, 
befo2e: the Bailiffs, and afterwards befoze the Sheriffs of the City, 
fo2 the Trial of all perſonal Aﬀtons artfing/ therein, 02 within the 


fendant Ward, in 27 J. 8 s. fox Goods ſold and delivered; That a 
JPlaint was levied againſt him fo? the ſaid Debt, arid he not appear: 
ing upon a Summons, his Goods were attached by the Defen- 
-dants, who were Serjeants at Mace, by Uertue of an Attachment 
direaed to them; and by. which they entered the Pouſe, &c. on the 
11th Day of November; that the Serjeant returned” bis Precept 
execyted; that he had the Goods at the next Coutt, ready to anfwer 
the Plaintiff in that Acklon; and that the now Plalntit Hargrave, 
appeared in the ſain Court, and rendered himſelf in Euſtoby in * 
charge of his-Goods, and ſo they were re-delfvered to him; 
eadem fractio & intratio, Kc, and then had mo that ep ate 
a8 * | | The 


guilty. guard 10 no mode." 
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"The praintir demarred ſprctatly, an 


d chene fo? Cauſe; that © 


Joinder in Demuerer it was reſolved, 
fl. That the Ereſpals in bꝛeaking and entring the Houſe is a 
ed to be on the roth Day of November; and tho' the Juſttüica tio 
is on the Dap after, yet the Defendants averring that tis eadem 
fractio, that would have made the Plea good without a Traverſe. 


there was no Manner of Occaſſon koꝛ this Traverſe ; and upon a 


So where a Treſpaſs was alledged to be done 7? Maii, and the 1 Bulf. 138. 
Defendant juſtified on the, 1oth Day, que eſt eadem Tranſgreſſio; this Co Car. 228. 


was held a good Plea by three Judges againſt Telvertor. 

All the other Caſes cited do agree, That a Treſpaſs alledged to be 

done on a particutar Day, need not be anſwered as to the preciſe 
Day ; but tis ſufficient if the Juſtification be on another Day, ſo as 
there is an Averment that tis eadem Tranſgreſſio; becauſe the Fact is 
to be anſwered, and not the Day on which it was done. 
Lis true, where the Treſpaſs and Juſtification vary in Time, and 
it doth not appear in the Plea to be eadem Tranſgreſſio ; there the De- 
fendant muſt traverſe that he was guilty at any other Time; but a 
Traverſe (as in'this'Caſe) that he was guilty aliter vel alio mods, doth 
not relate to the Time, but to the Manner of doing the Act; fo that 
this Traverſe muſt be inſiguificant, becauſe it doth not infer the 
Time alledged in the Declaration; aud the Traverſe it ſelf was an- 
fad before by the Averment that it was eadenm fractio, Sc. 

It muſt be edited: that this Traverſe is only-Surpluſage ; but up- 

on Demurrer it being ſhewed for Cauſe, it makes the Plea naught, 
becauſe the whole Treſpaſs'was anſwered 'before by thoſe Words, viz. 
a eadem frattio, io Ge. and therefore it ought not to be traverſed 
a ik 
 liero wars a Caſe where a Man was indicted for uſing the Trade 
of a Woollendtaper at Fraeelinghar in Suffolk, not having ſerved" an 
Apprenticeſhip to that Trade; he pleaded a Grant from H. 3. to the 
Mayor and Commonalty of London that they might buy id ſell 
their Goods any where, and that he being a Citizen and Freeman 
of London, did reſide at Framlingham to buy and fell Cloth pront ci 
| bene licnit, "which is the ſame 74 the Trade of a Woollendraper as 
alledged in the Indictment, and traverſed that he uſed it 4litar wel 
alio modo. 
f 'Tis true, the Plea wa held,ill becauſe the Grant of H. . could 
not be a Diſpenſatibß s the Statltre 5 Elis. it only intended\ts give 
Liberty to the Citizens of London to "fel their Goods in many Pla- 
ces where the Inhabitants clartned a Privilege to exclude Foreigners. - 
But Saunderr. ,x as of COunſel for the King, tells us the Plea was 


per, the not as an Offence, for he had avoided that by the King's 
tant aud therefore it was abſurd to ever 8 uſing it aliter vel alio 
roco; this was his Opinion. 15 / 

Ther was another Fault-in tlie Plea, vi; It did nat appear that 


he! Sheriffs of Norwich, before whom theſe Courts were held, had 
any — to keep them. 


\ 6 D For 


2 


1 SCaund. 31 2. 


: in, beeadſe-the Defendant had confeſſed the uſing the Trade of a Dra - 
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Tempel. fill. 9 W. III. Rot. 346. 


Doubtleſs the Court gave ſome Reaſon, for their Judgment, tho 


| faay be well intended to be a Writ iſſuing out of the Common Pleas; 
beſid 


5 For theſe Cauſes the plaintiff had judgment but the Serjeant hath 
added another Reaſon, viz. That it was not juſtifiable for the Defen. 
' dant to attach ſuch a vaſt Number of Goods to/cgmpel an Appear. 


ance for a very ſmall Matter, and à little Diſtreſs had been ſufficient 
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Eſſex, ſ. ASSAULT. and Battery bꝛaugbt by Þusband and 
ite, koz an Aﬀault upon the Mike dum ſola. 

The Defendant juſtified by Uertue of a (Warrant'upon a Capiz 

ad reſpondendum. „ bf Thong 


The Plaintiff replied, De injuria ſua propria abſque tali War. 
ranto, and concluded to the Country; and upon Demutrer it was 
objeted, That the Defendant ould traverſe the Tarrant, and then 
conclude to the Country, without ſaying de injuria ſua propria; hit 
this Exception was not allowed. | 

Then it was --objeted. that the Bar was ll, becauſe the Defy 
vant did not ſhew out ot what Court the Capias iſſued; and foz this 
Cauſe we are told the Plaintiff had Judgment nifi cauſa.: - 


the Serjeant doth not mention what it was, neither is there any 
Book cited; but it ſeems to me to be a Nicety, becauſe by the Writ 
the Sheriff is commanded quod capiat the Defendant, ſo that it 


es it appears to be the King's Writ ; and ſo it ſeems not very 


material for the Defendant to alſedge out of what Court it iſſued. 
— — . 0 = — — — — —— — — 
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£3. ned dee ich 013 x tien oe en 
Shropſhire, ſſ. P RESP ASS for. taking a Gelding: at Clobury. 
II - There was Judgment againſt Chetwyn, ol! 
of. the Dekendants, by nil dicit-z.and the other Defendant plead), 
That the Earl of Newport was: leized in Fee af the Þundeed of 
Stotteſden, and that King Car. 2, by Letters Patent granted to the 
ſald Earl and his Heirs a Court of Beco to be kept in the ſaid 
Hundzed,: in ſuch Places, and on ſuch Days as the ſaid Carl — 
Len „ plod Boy. 722100) 5! Ire to eo 
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—Trelpas. 


think it, by Hip Steward or Deputys/8e: with a Power to mate Ser 
jeants at Mace to execute 90 Attachments and;Pracels: iſſuing out 25 


of. that Court. rde ad cid 403 buA 
Then he ſets fozth. Chat a Plaint was levied: there. againſt the 


now Plaintiff, at a Court held in the cad Hundzed befoze the Depts 


ty Steward, virtute literarum patentium præd'; that a Pꝛetept was 
directed to the Serjeant at Mace, and to lohn Chetwyn, to-attach 
the Goods ok the Dlaintif z that the P2ecept was-delivered to:Chers 
wyn alone, who by uot 11 thereof took the Gelding, Ke. then he 
aberred that it was eadem 3rnoſgraſſs 3 aun N N it was 
en to this Pie $03 101443 29003 $02 01th 90 
l. x. That be Authority which the Garl had. by this Gzant was 


but it did not appear that the. Carl did wake a Steward. and ik ſa, 


there could be na Deputy. © OBNIQ 139% 444.5 
But it was anſwered, That the Court was help rage a Deputy 
virtute literarum patentium, which is ſuſiciennt. 


2. The Court was to be kept on ſuch Days. and in Huch Mares. 
as the Earl ſhould think nt; and tis not; averred that he appygintey 
either Time 02 Place; but the Anſwer to the fozmer a5 was 
likewiſe an Anlwer to this. | 

3. By Gertue of this Gant, all Pzoceſs was to be direted to, 
and executed by the Serjeant at Pace; but here the Attachment 
was directed not only to him, but to Chetwyn and another, and ere- 
cuted by Chetwyn alone ; and this was held not to be purſuant ta. 
the Power, and therefoze the Plaintiff had Judgment. 

The Serjeant has paraphraſed upon the Incoherence and obſcurity 
of that Part of the Plea ; here tis ſet forth, That the Attachment 
was directed to the Serjeant.. at Mace ac nini tro Curiæ; which Words 
muſt relate only to the Serjeant at Mace; therefore the ſubſequett} 
Words necnon to Jobn (betmyn; without ſaying prad, by which it 
was commanded the Serjeant at Mace ac miniſtro Curie,,or one of them, 
to attach, G. Now unus eorum is not agreeable. to the Words prece- 
dent, becauſe the Serjeant at Mace ac miniſter Curie, are not an, 
but the ſame Perſon. | a n 


de e e be eee e e e 
and others, then 1 ee ſee any Reaſon why the Warga uur corn 
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Northton, f, Id. an 1 at Alult, the Detendant FIR his 

. Paivilege-as a Servant ta Shem Bridges, ane al the, 
a Clerks in Chancery; and upon Demurrer it waschſedted, 1 
Ts 


Ton purſued,f02. he was ta hold Court, &. by his'Stewary Deputy, 
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*3H6, - 7 That he bn rior t roxy what * for be Se Fe wa, 
27K. 6. 8 where he das vetain ed, oh 5 

And for this the Serjeant tells us drein Caſes were atha; bis, pen 
red verſus Chembirs; but there he muſt be miſtaken; 907 the Fault in 
that Caſe was, Thar the Piaintiff in * "Replication! had "tio averted 
auh de pleaded. | 157 een 
800 is Sl gro. hene bY hid down for a Rule, That ae Plea of 
Privilege dagen to "Be" oy and ſo is 2 85d, 164. „ verfus 


* o f 
- analy it was obſoded that the Defervant had not aberted his 
Plea, and fo2 that Reaſon the Plaintiff had Judgment, pꝛobably up⸗ 
au the Authontles above-mentioned; which were miſplaced by the 
Defeat under anoeher Dbjeftion; tho if was anſwered that no 2d. 
..*___- bantage'coult'be taken of id upon a General Demnirreer. 
The other Objeftons-were not matertal; kor it was not nefeſſary 
to ſ et fo2th what Sort of Servant he was, "pbeaule it was a General 
Puvilege fo? all his Servants 3 rieither was there any Occaſion to 
allenge where he was retained; becatife the Fat wag not to * tried 
by * he or x TT out or en I 
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4. f. -PRESPASS: £62 beating his ponleß @ that they 
97 IN bere not lit f02 Service, and fo ne his 
Cloſs at- Beltoft, cc. 

Che Defendant as to alt beſives the breaking the Cloe pleads 
- Not guilty; and as to that he pleads in Bar, That the locus in quo, 
Sc. Ig an Arre of Land Fw Blackacte in Beton, and that tis his 
Freehold. 1.91%. ,% g 
The Plaintiff replies a and makes a new Aſſigument or the CTrel⸗ 
paſs viz. That it was done in a Cloſe called! the Miltfictd in Belton 
aforofaty.- and'not in the laid Acre called Blackacre. 

The Dekendant rejoins in Bar to che rü Alignment. fo! wa 
the Place called Millfield wag a Common Field, and that at the Time 
of the Ereſpafs one George Jarman was ſetyrd in Fer ot an ancient 
Houſe and ſir Acres of Land in Belton afozeſaid, and ſo pꝛeſcribes 
to have Common appurtenant in the Millfel8.'fo2 all commonable 
Cattel, levant and couchant on the * 2 ebery Pear that the 
ald Field was ſown with In; iT, Wi cut and carried 
away, and — it ** ſown wan 400 t lain fallot, then 
fo? the whole 
— — 


4 


until the. Field, is ſowed a gain; 


tively alledge 


the Defendant as Servant to "the fad 8 and | by bis Com- 
mand entered and put in bis Cattel to uſe his Common, quz eſt ea- 
dem Tranſgreſſio. | 


And upon Demurrer this Exteption was taken to the Rejoinder, 


vir. That the Defendant had not bzought his Caſe within the Pze⸗ 


ſcription, which was foz Tommon ot Paſture foꝛ commonable Cat- 


tel z but he did not ſhew that the Cattel which he put in were com- 
monable, 


The Serjeant tells us there was ; but obe Argument, and not a Caſe 


cited, nor any Judgment given; and therefore to entertain the Rea- 


der he hath cited. one himſelf, and puts a Quere to it, Whether tis 
not applicable to the 2 al. Caſe 2 It was thus 


f. tn Replevin, the, De fendaae MN for Pamage-feant in his 2 Crd. 637. 


Freehold. 

The Plaintiff rep lied and preſcribed. to have Common in any Place 
in the Field, after. Me Corn was cut and carried away, and until it was 
ſowed again; ;. and, then ſets forth, That ante tempus quo, Sc. the 
Field was ſowed 1 5 after the Corn was cut and carried, he put in 


his Cattle; and n Dem rep this Replication Was held ill, be- 
edged in what Year the Corn was 


capſe the Platfitif bad not all 


| An, | 


No there i is no great Re SEAL the Preſcriptions ; "for 
one is for Right of Common 'mher the Field is ſown, and after the 
Corn is cut, and the other is, Ne. the Corn. is cut and carried, and 

ow. tho the Corn cannot be cnt un- 

til the Field is ſown, "yer the Omiſſion of thoſe Words will occaſion 

different Allegations to wg —_ of thele Caſes. under the Pre- 
icy ption. 3 

As for inſtance, I u the principa | Cafe. the Defendant bath poli 

559 in the 3 quo the Field was ſowed, and that 

before the Hirt qu ; the, Corn was cut and carried, and 986. aper 

qo the Field w 1 25 ſowed, again, he put in his Catel. 

No the Pradenn quo in all theſe 8 muſt. relate. to the 
Time in which the Treſpaſe, was ſuppoſed to. be done, and not to the Time 
zin which the H wld was  Jowed', becauſe 0 Wade of the Tyeſpaſs 1 
gf any ** her Re OI 5. 80 11 101316 817 1 

ot in the other Caſe, it mu relate 60 the ime in which the 
Field was 15 ed; and i cans too general and an e 
4 be uo the Cora was ſown, and a ftex it 
. the Plea in that 5 —— 
a for being nobel the Pre Preſcription. to a, arr ime, 
0 


he is ſtill to have Common, he ou 401 t 
mar in a Tae Manner, Arik pq that het 15 within! US 
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I. That the Traverle' was too 


* Tis true. 
And they ave 
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| Woreeſter k "RESP ASS 401 cutting and + Fro thy 6 fi 


Che Oetend 1 een d Legſe made anto bim 
Plarntiff, ko; Life, in wich there K u. Covenant that the * 


dant chould repair, and that it chould de pA} pz him to tate fi 
and convenient Timbet Upon the Pꝛemffles, by the Appointment of 


the Balliff, and not otherwiſe ; hen u allevge at the Poule 
was our. bf repair, and that the Ba appoint. Jane and Tn 
Ham NURS cut fit and IE Enter ko2 the. necelaty 
3 ok the "Houle, and no 13 Und cu the ſai 
> Ye, N57 'imployed aye. ufed 
the ef fox that Purpokk, the 5 F ; Wotk- 
n, Ke. , 
The Plaintiff 7 de injrs ſua opria, 1 traverſed that 
e aft 'of the ano had mw and William, Wood- 
a two ok t dS 42 Sig 
Das fo? 1 975 and werd 


objeted En 
e "if, the Defendant 
ad took Inte upon t, he mut have be that hole very Tres 


2 necelſurp for Repairs. 
* ſhould have. nc Tha rh he Bailiff had not appointed, 02 that 
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1. ed Him, *%6- ipſum verberaſſe voluit. 
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The Defendant pleads an | Unity of Poſſeſſion in one Ralph Clea- 
ton, in the Cloſes called Horſeleaſow and Hollinghurſt, which 
were contiguous to an antient Lane called Blackall-Lane, and that 
; 5 had no Way 0 rr to Holingourſt, but though Horldlea-, 
OW. S ', #5 V3 o& « 1 
That the ſaid Clan ſoſd Horſeleaſow to one Aſtbury, but at 
the Time of ſuch Sale, he had no other Map to Hollinghurſt ; that 
thereupon the ſaid Ralph Cleaton ought of neceſſity to have a 
Map to Hollinghurſt, thzough the Land which he ſold to Aſtbury; 
and ſo juſtiſied the Breaking the edge fo a Way, Ke. and upon 
Demurrer it was objefed; | - 
1. That the Juſtiſication fo: Breaking the pedge was not a ar 
ficient Anlwer to the ſpoiling it. 
This ſeems to be a very nice Obje dion, for when a Hedge is' 
broken down, tis certainly ſpoiled as to its being a Hedge. 007-715 
2. Idmitting there was once a Map, tis now loſt by Unity of ta 
Poſſeſſion, and it not being reſerved particularly by the Uendo?, at 
the Time when he ſold the Cloſe, it ſhall never be reſerved by Implt- 
cation ok Law. | 


had a Cloſe, and a Wood adjoining to it; and Time out of Mind 300. 
there had been a Way over the Cloſe to the Wood: Now it was 
held, That if the Cloſe ſhould be ſold to one; and the Wood to an- 
other, the Perſon who bought the Wood, ſhall not have a Way 
Ay the Cloſe, unleſs * tis particularly relerved in the Purchaſe- 


tis extinguiſhed by Unity of Poſſeſſion; this was the Opinion of 


three 1 againſt 8808 N a Man cannot ain for a Way 
in bis on Land. 8 


C7 a ? * 7 
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And for an Authority in Point, this * Caſe was cited.” MA Man , Eliz, 


If a Man hath Lap to which a Way doth belong by Preſcrip- 1 Kol. Abr. 
tion, and another piece of Land through which that Way doth lie, 933. # 8. 


FEY e No ET 


EY at yet th "his muſt bo a Miſtake, for the laws Caſe is reported by 
Owen, who tells us, That there were three againſt two of 2 

nar Opinion sand they took this Difference; viz. That-if the 
ay was for Eaſe and Pleaſure, then it was extinguiſhed by Unity; 
but "if it was of Neceſſity, then it was not; for if it ſhould, a Man 
might loſe the Benefit of his Land ; and this Diſtinction was allow. 

ed in the principal Caſe, and ſo it was in Parker and Melſted's Caſe, 


2 Sid. 39. 
3. It was objettep,. That the Defendant had not ſhewed by what 
Conveyance the other Cloſe was (old. _ 

This was certainly a very. weak Objection, for it was almoſt i im- 
poſſible for the Defendant, to ſet forth, a Conveyance to which he 
was a meer Stranger; and if he had ſet it forth, it would have made 
the Plea, and by Conſequence this: Book, ſomewhat longer, but 

un of een the ee 2 att 
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Northampton"! RESP ASS for taking quatuor pullos, and 


koꝛ Breaking his Clole called the Lay of 
Ground, &c. at Moulton. 

* This had The Dekendant pleads in Bar, That he was * poſſeſſed of a 

been good Piece of Gꝛound called the Market Baulke in Moulton 3 and ſo juſtt- 

8 lieg the taking, &c. Damage Feſant ; and as to the Reſidue of 

not in a the Treſpals, he lets koꝛth, That there were ſeveral Cloſes at 

Plea, becauſe Moulton, Called Lay of Ground, but none without ſome other addi⸗ 

an Ifluecan= tion; and that the locus in quo, &c. was called Garlick's Lay of 

3 Ground, and ſo juſtifies in bis Freehold ; and upon Demurrer it 

1 Rol. Rep. Was objecked, 

394. ſl. 1. That this being a Plea in Bar, the firſt Patt of it was not 
good, becauſe the Dekendant had ſet fozth, That poſſeſſionatus fuit 
of the Cloſe, without chewing the e of his Ettate; 
and we are told, that the Court was of that Opinlon. 

Cro, Car.138, This is contrary to ſeveral Books, where tis held, That ſuch 2 

2 Hod. 70. , Plea is good in an Alion of Treſpaſs, "though it might be otherwiſe 
3 I 11. in Replevin ; for in the 'firſt Caſe the Pahl Mon bad a þ at Title a- 
N Fall other Perſons whatſoever. 1 

'Tis true, where a Title may come in Queſtion, ſuch Pleading 
bad not deen good; but the Matter of this Plea is collateral to the 
Title; therefore where tlie Intereſt of the Land cannot come in Que- 


tion, a Me _ . MPA: his' Poſſeſſion 1 a Wrong- 


doer. ; 7 4 N, 


2. It wos objedted, Chat the Pes ws double as to the Treſpaſs 


in the Lay of Ground, by alleging that there was a Cloſe of that 
300 1 Name; 
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1 | Wu | 479 4 
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2 and then jutifying:! in a Clole called Cadets Hap of 
5 round. Rr i} 13046 $8 2 } 871 
But it was anſwered, That. the fomer part was only intro- 
duckozy to the ſubſtance: ot the Plea, _ to reduce the e 
moe particular Certain. 907 nat! 

As in Detinue the Defendant ed, That aner the Delivery: of Mor 24, 
the Goods, the Plaintiff. married the Lord Audley; and that during 
the. Coverture, be gave a Releaſe of alf: Actions: Now though two 
Things were ſet forth in this Plea, vis, a Property: in the Husband 
by the inter- marriage, and his Releaſe; yet that did not make the Plea 
double, becauſe it was impoſſible for the Defendant to plead” Wie 
Releaſe of the-Husband, without pleading the lese 0 

So where the Dmandant in a Formedar in; deſcender, counted upon Goldſ. $8, 
a Gift in Tail made to bis Father, and that he died; and that the l. 13: 
Lands deſcended to his elder Brother, who died without Iſſue; and 
ſo conveyed a Title to himſelf as Heir in Tail: The Tenant pleaded, 
that the elder Brother had ie a Daughter, who levied a Fine to 
him; now both theſe Things were good and diſtinct Anſwers to the 
Plaintiff” s Title, viz; That his elder Brother had a Daughter, ſo 
that he could not be Heir in Tail to him; and that ſhe levied a Fine, 
which was likewiſe a good Bar to him; but yet for all this, the Plea 
was not double, becauſe the Tenant could not plead that the Daugh- 
ter had levied a Fine, without ſhewing. that the elder Brother had 
ſuch a Daughter. 

The Yom Book 3 H. 7. 38. is cited, which 1 have peruſed, but 
find nothing there to this Purpoſe. 

3. It was objeted, That the laſt Patt of the Plea amounted to 
the general Jſſue. . 

To which it was anſwered, That the Name given in the Occla- 
ration, to the Cloſe, was not ſo certain but that it might be reduced 
to a greater Certainty, and ſuch as was conſiſtent with that very 
Name; and as this Caſe is, there ſeems to be a Neceſſity to fir a 
moꝛe certain Name to it ; fo2 otherwiſe tis impoſſible fo2 the Defen- 
dant to know to which Cloſe to plead; and fo2 this Purpole the 
Year-Book of Ed. 4. was cited. 

. It was an Action of Treſpaſs done in two Acres generally. 21 Ed. 4. 

he Defendant ſet forth, That thoſe Acres were called White s 80, 81. 
Acres, and then pleads in Bar, Gr. 

. Townſend, one of the Judges, was of Opinion, That the Plea was 
ill. becauſe the Defendant ought not to vary from what the Plain- 
riff had declared, by giving thoſe Acres a new Name, which the 
Plaintiff had not done, and ſaid, That this was not like an Action 
of Treſpaſs for Breaking a Cloſe, without giving it a Name; for in 
ſuch Caſe the Defendant might ſhew by what Name it was called. 

But the Chief Juſtice Brian, and Catesby, were of another Opinion, 
vis, That the Plea was good; and they grounded their Judgment 
upon this Diſtinction, vix. That where the Plaintiff ſets forth a 
Name in his Declaration, there the Defendant ſhall not vary from 
it, and give it another Name but where he declares for a ren 

one 
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done in an Acre of D VE without Sviog it ene <a 


tis otherwiſe ; for ſuppoſe the Plaintiff hath three Acres called by 
diſtinct Names, and the Defendant had committed Treſpaſſes in all 
of them, but had a Releaſe as to the Treſpaſſes done in two of thoſe 
Aeres, and then the Plaintiff brings an Ackion for a Treſpaſs done in 
one Acre enetally without giving it a Name; now if the Defen. 
darit ſhould not ditin aguich che Acres in his Ples, by ſetting forch 


their particular Nane it muſt certainly go agataſt him, becauſe 


otherwiſe it \could not peer” to which: of ' the Treſpaſſes the Releaſe 


was! wen. 

One ot the Judges held that the Plea was good, notwithſtanding 
 thele Exceptions; the reſt did not ſpeak to it, but all agreed, That 
the Plea being ill fo2 Part, was ſo fo2 the whole; and fo the Plain: 
tilt had Judgment, and a Tritt of Enquiry was executed, and Da- 
mages given; and then the Defendant moved in Arreſt of Jing: 


ment, That the Declaration was ill, becauſe it was foꝛ taking qua- 


tuor pullos without an Anglice, when the Moꝛd peffus hgnifies the 
- Potng of any Thing. 

But properly the Young of Fowl, and if tis pus 70 ſigniſie any 
other young Thing, then there muſt be an Kaese of the Species, 


as pullus equinn x. 
And if there had bens an dap lice to OY that would Fa dire made 


it better, becauſe it never helps where the Latin bath 1 not a colour- 
able fi ignifcation of the Exgliſb Word. 
- This Exception was not allowed, becauſe the Defendant had 


juſtified the taking, 8c. lo that it appears he did know * he 


took, 


\ = 


4 8 8 


= 1 5 Smir & a verſus ap & al. 
Trin. 11 W. III. 


fl. HERE are ſeveral joint Merchants, one of them dies, and 
his Executoꝛ, and the ſurviving Partners, bzing an Aitton 
ol Treſpaſs againſt the Defendant, fo2 taking their Goods in the 


Life of the Teſtatoz ; this is all the N * there * no FN * 
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Si Laila WNsb ns oils 2] le 040124 de 0151971 4 11 
Midd- . E RESPASs for killing bis afI t. 
n The Defetivanit pleads, That it was a fierce Dog, 
and did okten bite Men und Cattle, of-which the Defendant hay 
Notice; That the Dog came into the Dekenvant's Yard againſt his 
Tilt; to that he was afraid to go out of his Hotile, of which the 
Plaintiff had Motice; and the Dekendant deſired him to keep his 
Dog out ok the Pard, which he refufing's? negletitig, the Defen- 
dant chot the Dog in his own Yard, and traverſed that he was guifty, 
extra atrium ſuun j /i 0 91 ier 
2 The-Platntifreplied de iojuria ſua propria, upon which they were 
at Illue, and a UGerdick fo2 the Defendant; and by the Opinion ol 
the whole Court the Plea was held good. 
The Serjeant döth not ſhew that there was any Objection made to 
the' Plea, why it ſhould not be good, neither doth he give any 
Reaſon for the Judgment, and ſo there was no Occaſion of citing! 
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9 4 RE SPASS fo; beating his Hoꝛles and Setvants, &c. per 
quod ſervitium amiſi t. 
The Detendant pleaded in Bar, That the Mayoz and aldermen 
of B. were poſſeſſed ot an Acre ot Land called the Key; and that the 
Plaintiff's Hozſes being loaded with Soap-Aſhes, his Servants 
voluiſſent & conabantur to unload them on the ſaid Key, without 
the MYayo?z's Leave, whereupon the Defendants as his Servants, 
and by his Command, molliter manus impoſuerunt on the Plaintiff 
to hinder him, and did gently ſtrike the Hozſes, without doing them 
any Hurt ; and traverſed that they were guilty aliter vel alio modo, 
vel extra the ſaid Acre,  _ _ * 1 LN. 
To this Plea the Plaintiff demurred, and it was objefed that lt 
— 1 and that the Traverſe was repugnant to the Matter 
pe... i n, vb 090 o 
Ido not ſind that the Plaintiffs Counſel inſiſted on thoſe Op- : 
jections, but on theſe which follow. Et x: wn. 
f. 1. That the Dekendantg had juſt(fied as Setvants'to a Co. 
pozation, without chewing any Authozity under the Common Seal. 
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Sid. 441. 
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This Objeftion was not allowed, and " and 1 believe” tis rightly ichn. 
guiſhed in the Book, vis. . where a Corporation hath a Head, 


as a Mayor is in there he may eqmmand Perſonally, 
without givin ae er abe 00 on Seal; but where 'tis 


aggregate without any Head tis otherwiſe, and as to this Point 


three Caſes were x Fas we II. NI 41 
Firſt, Where in an Action of Treſpaſs the Defendant juſtified un- 


der Letters Patents to Ptienlar bm. for the folg Trading! t the 
97 Me. 8 not 1 AY . 1 rity from them; 


00 ee ired the) z and fbr 
ae J — Aut ** 2 393-180.3 2531105] 


in 5. Hy. ander . 197. 

is 1 71 Ar 8 9657 0 relating p this Matter. 
It was oßſeced, That it deth not appear that the Plaintia u 
Stunts e wers either upon q near tbe Key : for. tis quod voluiſſent 
ag lacks to unload the Goods und put them there; and this 
wagt hend a goed een aud te obe it thele nach were 


of 991 in Treſß ats the Defends 4 pleaded. That * was: Fed of x 
Hgaly which bad 3m, antient iht, and; that the Plaintiffs Servants 


ant & couabantin to ſtop it by building another Houſe, by 


Ne u Timber which the Defendant p down, & this waz 
held ill, cauſe the Intention to build an Houſe was not triable. 


So where in Treſpaſs the Detendant juſtified, That the Plaintiff 
capere voluit his Conies with Nets, and thereupon molliter manu im- 


poſurt on him. 

3. The Defendant had not anſwered the Plaintif's Allegation, 
viz. per quod ſervitium amiſit: Now the Mater could have no ſuch 
Aion, unleſs he had loſt the Service of hjs Servants, and there- 
foe molliter manus impoſuit is not a pꝛoper Plea, fo2 he ſhould 
have pleaded Not guilty, 

The Serjeant hath added a Nota, that the Reader might know'it 
was obſerved by him, That there was na Exception taken to the 


Plea, faz aliedging: that the Payoꝛ poſſeſſionatus fuit; which os 


held ill in Pell ond Garlicks Caſe n that being, as this ae 
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1 Keelyverku Wichelow. 
Coole. Hull. 12, W. III Rot. 1703. 


Berks, il R ESPASS fo2 taking thee -Buthels of . 


Nc. on the 16th Day ot November, at Valling- 


ford. 


4 * Foreigners 


bur char 


The Defenpaut-pleaded as to all except ten Pints, Not gullty. 


and as to that, be juſtifies fo2 Toll in Wallingford Market, of all 
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CT Com thitherz that at the Time of the Tree 
paſs, John Ferrars a 3 bzought five Quarters of Barley 
to Wallingford, t 4p, by heron that. 1810 þ it to the Plain- 
tiff Kerby, nt did Not Tap 1 

3 Aeg 1282 45 injuria ſua propria, and traverſed that 


„ 


nN Patt thereof; Was il in the 
ver if was ohened ans 
Mes alipgen where the Potlev was ſajd : 


| 905 Ty it,was- b2gugbt-fo Waltingiord; bu 


there, 331436 in ic or: Ta 19036 Ui: 
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Some — cited- dy top ndments habe 
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tale my in e ont, the 3 Kees That he;wagiCr. Elie: 


* the Retory ont in r the fois of his Church, and #98. 
dt allles calle Bak Par loneges and;ſo.quitified for a Way. — mM 
Sy obj le pat. it was 20 50 dt forth ã wer Pill the Houſe, w Wn, 
bl it was not al TEE it ſhall 0 intended t ihne rfon pO 
is N reſident * bis Par — 4 * 12 va 
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So in Keſcous the Plaintiff ere os took eee "mn tb, 
boy x Toll mt thay the Defendant. reſcued: rde Wont. ſhewing!:o. c. 9. pl. 6. 
Rn ended, where they; were taken 
Alte n is- on: in Telbertoy is, That; hat:is done ina Day, ſhall 
be e to be done at the ſame Time, becauſe there ſhall be no 
Fraction of a Day. 
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Jen 090499691) 916 ieh 61} pv ! 93114537 TIE 23 
Shropſf f. RES ASS for Breaking and Entering his poule. 
a a . and tüͤllng awaß Bun. y _ 4 is : Vi We 
«22 & 3 © Tho-Defoiair fifiaed by Gus of the. Statute me fy 
- Car. 2. c. 25. Neter bing the Game; and ſet *fv2th, That the 'Lows of Banozg 
and other Royalties, may depute Game-Keepers, *who.by'Uertue of 
duch Deputakton map fefFe Sritts, c. within rhe Precinits of thei 
Manozs; chat ſuch Game-Keepers,'oz any other Perſon, by a War. 
rant keem u Juſtice ok Peace, map ſeatch the Houſes, 8c. of lu. 
tpede Petfotis to keep Guns, and leize them koz the Uſe of the 
Tod vf7the Mano; that Sir John Weld was fetzed in Fee of the 
Hundred o Burtén, undo a Court-Leet,” &c. and that the Deten⸗ 
dant had a WMiatrant rome Juſtice of Peace ol the Gill and Liberty 
of: Wealbck/ito ſearch in the Manos of Marſh and Willey, and 
Pꝛecinds of the Coutt⸗Leet and Hundzed afozeſaiy, which were 
within the Liberty ok Wenlock; that Sir John Weld was Lo of 
the ſaiv Bano2, and that the Plaintiff was not gualtfied to keep a 
Sun; and being lulpeſted chereok, the Defendant entered his Houſe, 
which was within the ald Hundred, and within the Precincts of the 
Court-Leet and Liberty of Wenlock, where he found the Gun, and 
9 ſelzed ik. 2611 ep q Iſis: T%; St 95 * e Y 2 Br dd 

Thete was no Dcraffon ok ſetting koꝛth alt this Matter in the 
Plea, becauſe the Defendant ating under a Tarrant from a Juſtice 
of Peace; might have pteaved the General Ilſuue, but if he had ated 
ag d Game-kreper only, aud without a Mar rant, he muſt have plead 

ed Spectallp. een £112 ICH ene 
But Serſenüt Jenner figned this Plea, which makes me think 
at was dhawn'by him to this length; and as to the Matter of it, tis 
aQueſtion| Ithether a wundꝛed oz Court - Leet are compꝛehended un. 
der the Moꝛd Royalties? fo2 if not, then the Defendant should not 
- + v1. + ; have averred that the Pimntitf g Houſe 00d within the Hundꝛed, but 
mithin the Manoz, & betauſe the Sun was ſeized fo2 the ſe of 
the Lozd of the Mando; and ik it was within his Banoz, then tis 
impertinent to mentiom either the Pundzed oꝛ Pꝛecinds ot the 
Court⸗Leet. Nieten ind „ont Intl Sf 3% {OD 90 03 Fe) JI ; 
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KESPASS fo: teaking; bis <li? 10 eh. 
chard, in Whaley, 8c. | 
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142 


The Difendant pleaded That: be 18 5 eee af $26 
in 


51 
e 


and ſu pꝛeſcribes oz a;Fovt-CWay:fromBolſqyer, 
the Plaintiff'sCloſe called the Orchaxg, to. Whaley, [800-10 Dark, 


again. n F 257 | 10 
The Plaintiff ttabelen dhe Dplttiption; and. therlupon tbeß 


114 


were at Iſſue, and the Defetidant had a Uerdi#. 
And now the Plaintiff moved in Arreſt of, Judgment. that it tas g 
' impottible thete\ could» be luch u Preſcription, viz. fro 115 x: 


thꝛough the Cole called thei Orchard, to. haſey, beca accow 
to the Plaintiff's own ſhewing, the "Orchard, was in! 
ſo it was impoſſible ſo2 him to go from thence to Wise, fo! Iden 
he is at the Orchard, he is in Whaley. __ 
But it was anſwered, That Whaley Gall be intended the All it Thom. Entr. 


ſelf, . where oules are, and where, a He party. dwell ; 38 the 32% 327: 
Orchard may” e at N 0 e Extent 15 _ : 
TT A 8 1 


Dall verſus Coates, 2 þ Ii rot 
FT by bil. 12 W. III. Rot. 1158. TO 


Yorkſhire l * HE Writ was quare vi & armis be broke the 
es. Plaintiff's Cloſe,' & bona ſua Dr wp car- 


The Declaration was fo? beaking the Houſe, and: fm taking 
bona & catalla omitting ſua, and alſo the Wows:vi & armis.z there 
was Judgment by Default, and it was moved, that by Reaſgn,of 
the Dmiſſion of thoſe Wows, the Declaration was ul. 

And as to this Objection, we are directed to look. into ſeveral 2 Cre. 412, 
Caſes which are cited in the Margent, and where Declarations Rave 526, * 
been adjudged ill for this very Fault, even after a Verdict, 
ny more might have been cited to the ſame Purpoſe, but this js 
not Law now; Bernal by the expreſs Words of the Statute 16 po 


#2.C Car. 2. this Defect is cured by a Verdict, and by the Statute 


bes 5 8237 tis enacted, That no ror rnd ſhall be en h o 
or the Omiffion of thoſe Words, - or i 
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'Tis true, theſe Words were — beld to be "na, 8 

the Queen was intitled to a Fine for all manner of Force, ſhe being 
the chief Guardian of the Peace, but now tis otherwiſe. 

2. Jt was objecten, That the Plaintiff did not alledge that he had 


Sc catalla, but did not ſay 


Pleas the 
refers, and ſua being in the CUrtit, though not in the Declaration, 


_ is that which: makes the Declaration god. Inne oft 
Sd. 150. As forliſtance, In Treſpaſs for taking his Goods ad talenriaw; Ge. 
; choſe Words were omitted in the Dedaration, hut being in the Writ 
ä is, was held good after a Verdict; but Juſtice Twiſden in that Caſe 
ſaid, There m ht be a Difference between a Suit by Original and by 

v4 . » 1310 79 2 ths: 174 * | ? nzIrs 0 at 
d. 187. W; 80 in'THIp als, the Writ was for taking bike & eatalls ſua, and the 
claration. 925 for te an Ox, but did not ſay ſw, the Plain- 
K had a Vefdict, which — affirmed in 17 __ the Bop Di- 

igction it in me e Gſe. teln n 


120. JF. 
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"pp; and 0 — Cells the Lady Scropys, 
Executrix of Sir William Scroggs.” 


Cooke. Hill. 12 W. III. 


Berks, i] I cannot imagine how this Caſe came to be thruſt under 
| this Title; fo2 it was an Aﬀton of Covenant upon a 
Leaſe fo2 Pears, &c. in which there was a Covenant to pay the 
Bent, and another to repair, and the Beaches were aftigned on 
thoſe Covenants. x 
The Defendant pleaded an Dutlawzy ok the Plaintiff, in Bar to 
the whole Declaration, and this ſub pede Gigilli of the fame Court 
in which the Afton was bꝛought. 
And upon Demurrer it was objecked, That ſuch Outlawzy ought 
not to de pleaded to the whole, becauſe the Damages which were 
to be recovered fo2 not Repairing, being very incertain, are not (02 
2 - Reaſon kozteited by the Outlawpy. -- 
3 Lead. 205. But it was anſwered, That an Dutlawzp bath been pleaded in 
Bar to an'Aﬀion-of Trover, and to an Action on the Caſe, ko; a 
of 785 : Vent, quantum meruit fox Meat and Ozink, and held good, and pet in 
„ both thoſe Caſes, the Plaintiff can only recover Damages, which 
fn as incertain as thoſe which are to be recovered fo2 not Repait- 
ng. 
Beſides, the Rent was certain, and that is foꝛteited by the Out- 


os and therekoꝛe it may be pleaded in Par. to that which is cer- 
ain. 


2 | - mt 


any Pꝛoperty in the Good! ag only that the Dekendant ted, bona 


Ls to that. Obſetion. it was anſwered, That in the Common 
rit is Part of the Declatatton, ta which it pꝛuperiy 


But notwithſtanding theſe Caſes; this Plea was held to be fl, © 
becauſe ft was intire, and to the whole Declaration; and it was 
bad without Queſtion as to the Repairs, fo2 the Reaſon befoze- . 
mentioned, and therefoze being bad in Bart, tis bad in the Mhole. | 
The Defendant, befoze Jmparlance, might have pleaded the Out- 
lawzy in Abatement to the Writ; o he might have pleaded it in Bar 
to the Rent, and in Abatement to the'Repatits ; but not in Bar to 
them, becauſe the Damages in ſuch Cale are no moze foxfeitabl 
then Damages dc; a "Battery 838 Treſpaſs, before they ate re-" 
„ eee hoo Mitihin e ns eee E 
An Dutlawzy map be 4 good Plena to an Acton of Trover, betauſe 
that is an Adlon which is founded upon the j92operty-of the Soods, 
aud thole are kozketked hy an Outlawzy, thöugb Damages not re- 
'So likewiſe an aſſumpfit upon a quantum meruir fs a Duty which / 
is the Gzaund ok that Acton; fox the Conuderation creates a Debt, 8 
though the Recompence is to be had by way of Damages. 
There are ſome Nota made by the Serjeant-on this Caſe, to ſhew 
that he hath obſerved ſomething in the Pleading, which was not 
mentioned either at the Bar or Bench; and that was, That the De- 
fendant venit & defendit vim & injuriam quando, Cc. 
What he means by this Ivangaqt tell z certainly tis not that the 
Plea was informal, and that a full Defence ought not to be made in 
a Plea in Bar; the Precedents are as this is, and ſo is the Pleading 
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in Moor and Webb's Caſe, which he hathi cited 


2 Vent. 


By his ſecond Nota he obſerves, That there is no Dccaſion of 

pleading the Outlawꝛy ſub pede ſigilli, becauſe it was in Bar to the 

Action, and pleaded in the lame Court where that was bꝛought. 

_ Then he ſhews us what is the formal Concluſion of a Replication, 

viz. It the Plaintiff had replied Nul tiel Record, he muſt conclude 

& hoc parat eſt verificare qualitercunq ;/ &c. prout Cur' conſid' 

Et quia juſtitiar hie fe adviſare volunt ſuper inſpectionem recordi per 

præd' (the Defendant) ſuperius allegat dies dat eſt partibus præd' bic 

uſq; &c. and _fo2 this Matter my Low Dyer is cited, where there Dyer 227, 5. 

is a Pꝛetedent of ſuch an Entry, and that it ought not to be thus, 228. 

viz. dlctum eſt præfat (the Defendant) quod habeat recordum hic / on 

ſuch a Day) &c. ſub periculo, as it was in that Caſe, becauſe ſach 

an Entry fs inkozmal, when the Recowd is vouched in the ſame 

Court in which the Action is bꝛought. | 

| But there 8 ng Peecevents where 'tis d = eſt veri- Raſt. Ent. 
care per recordum illud, and then the Entr uod petit quod 14. „ 

W illud videatur. ; Broan 2207p 49 Herne 278. 
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1 Morgan 


be a, 
vile ego verſus my 
N Paſ. 1 W. III. 0. B. an n 


FY ＋ tg kaz breaking his Ciole. Sb. 


| Ehe Defendant pleaded that D. P. "was f t 11 4 Pe 11 3 
Water-inill and of a Wear, and ſg en 90 come on the Pünn 


tiff's, Cloſe ta repair the Wiear, Se 
Che Plaintiff replied and confeſſed. the Se 
ſtom to repair, &c. but ſatd that the afozeſaid 


and the 
ſin, ber he Cit 


were at as 5 but it doth) not 1 Oy became o 50 * 
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Beningron verſus 7 B be. 7 2 bo 
Paſ & Trin. 12 W. III. C. B. 
143 4 21 


TN Treſpaſs the Defendant pleaded in Var, That: - Cinie Out of 
Mind, there was a Meadow called F. adjoining to the Bano! of 


4. and that the Dean and Chapter of Peterborough 


were ſeized-of the ſaid Mano, and ſo pꝛeſcribes in them, as Owners 
of the Pano, to have a Fair every Pear on St. Matthew's Day; 
to be held partly in the ſaid Meadow and Yano, &c. and to have and 


receive reaſonable Toll, viz. Amongſt other Things, one Shilling 


koꝛ a large double covered Stall in the Fatr, & pro fundo & ſolo pro- 
pe & juxta the ſaid Stall, uſed therewith, and to be pald upon De⸗ 
mand at any Time: during the Fair, &c. 
AJ Jfſue, was joined upon this Pꝛeſcription, and the Defendant had 
a Uerdif.z and it was moved in Arreſt of Judgment; 
Moor 474. Tt: That Toll could not be due koz Stallage, becauſe tis a Duty 
payable only fo2 live Cattel; and therefoze the Outy which ariſes by 
Stallage is not pꝛoperly Toll. 
. And to prove it, the Vear-Book 9 H. 6. 45. was cited. 
8 . My Lord Brook in abridging * Caſe tells us, That by Cuſtom 
Tall. 2. foll may be paid for every Thing brought to a Fair, and that the 
Party Wn pay for his Standing beſides, tho he (el! nothing; which 
ſhews that Toll and the Duty of Stallage are different Things. 
And if ſo, the Law requires that apt and pꝛoper Moꝛds ſhould be 
uſed in pleading, and therefoze where in Treſpaſs the Defendant pze⸗ 
* Yel. 163. ſcribed fo2 a * Paſſage to a Field; this was held ill, becauſe Paſſa- 
gium is an impꝛoper Wo fo2 a Way loz it ſignifies a Paſſage 
over the Mater, and not a May over the Land. 


So 
4 | 


P. had etteridey' 
the Mear beyond the ancient and uſual; Place; an 11 — this they 
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So where the Plaintiff declared that there had been anciently 
quoddam Tolnetum Anglice a Ferry within the Util! of Littleport; 
this was held ill fo2 the Repugnancy. 15 
This laſt was the Caſe of Pain and Partrict; the Serjeant tells us 3 And. 289. 
that the Plaintiff had a Verdict, but it was adjudged in B. R. upon a 
Demurrer, and upon a. Point in Law, and not upon an improper 
Word in the Pleadings; and it ſeems very ſtrange to me, that he 
vho drew that Delaration could find no other Word than Iolnetum 
for a Ferry, when every Dictionary will furniſh him with a ſignifi- 
cant Word fr ro ü nun ne e n 335 
But in the pzincipal Cale the Court was of Opinion, that Tolne- 
tym, might ſignify Stallage, and that it was a general Wozd to er: 
preſs, all Duties, and Payments fo the Conveniency-of Pallage, 
Staſlage,” Pickage, Cranage, e. 
Js koz inſtance, fl. The; Lom ok a Yano? p2elcribed to have the 2 Rol. Abr. 
th Part of one Buſhel of Con bꝛought into his lam Manoꝛ to be 123. | 
ſold ; and this nomine Tolonu. fox Stallage, whether the Comn was 
lold oꝛ not; and this was held good. ooo 
Tis true, the Judges in that Caſe in Moor held, That Toll was 
-payable of common. Right only for live Cattle ; but this ſeems con- 
trary to the general Acceptation of the Word, for it ſignifies a 
Payment for any Goods or Cattle brought to Fairs or Markets to be 
ſold ; the Wee becauſe all private Contracts were held unlaw- 
ful, and therefore the Buyers 9f Goods in Markets were to pay Toll, 
in Teſtimony of the Contract there openly and publickly made; 
which Contracts were not confined to Jive Cattle only, but to all 
Manner, of Corn and other Goods brought thither to be bought and 
Agr c 50 3893 28, ; DJs! oi morn to! 
The Serjeant hath cited ſome Caſes phone that what comes after ty, 23. 
the viz. in the principal Caſe is void and re ugnant. Hob. 72. 
What Uſe, be, makes of this at well apprehend, unleſs tis 
that he takes it for granted that Jol gangot be due for: Stallgge, which 
is contrary to the qudgment of the Court; and if he; takes it fo, 
then the Defendant-having preſcribed for reaſonable Toll, vis. a Shil- 
ling for a large. Stall, thoſe, Words muſt be rejected, becauſe Toll can- 
not be, due for Stallage;; and. if thoſe; Words are out of the Caſe, 
then the Prelegiptiomna only for reaſonable Toll, and doth nor ſay 
for what, and by Conſequence tis void for Incertainty., .--... . . -, 
2 1 1 4 . — 2 fo2 Toll inter 
alia oz every large Stall, which is likewiſe. incertain; fo2 the Pꝛe⸗ 
ſcription is entire, .and.theretoze the Duty ought to be certain. mn ; 
But this was not allowed; kor he ought not to ſhew. any moze than 
the Wetent Orcalion required. ). 
It was objeited that the preſcription was incertain foz another 
Reaſon, becaule.it was to pay,a, Shilling koz a Stall, and fo2 the 
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Eis Dbjefton was likewiſe viſallowed, becauſe tis accoꝛding to 
common Ulage in Fairs aud Yaykets. - jo» 
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Verte, f. Tse fo? taking his Goods at Tye Re. 
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The Defendant pleuden a Preſcription fo the Diners of the Pox 
to take Toll ko: Merchandise loaded there, and to be expozted from 
thence by Fozeigners not kree of the Bozough; and this was to⸗ 
wards the-neteffary repairing the laid Poꝛt; and that they might di: 
ſirata fo2 Mon⸗papment, &c. Pl 

And tpn Demurter it was objeited, =. That there ought to be avg 


able Confideration fo2 this Toll, becauſe the Front: of common 


Bight ought to have the Uſe of the ancient 
free as the Highways ; and therefore there 
tewed why they muſt be teſtrained of that Liberty. 

So that in ſuch Caſes they ought to ſay that they are Owners of 


otts, which are ag 
be a Confideration 


235. 3 Port, and have maintained: the' Key and Cratie, N. the like; and 
in Conſideration thereof have taken Joll of all Goods, 235 | 
Moor 574, So likewiſe for Toll for Cattle p paflin thro a Village, tis requi: 
Cro. Elix. ; ite to allenge that he hath repaired the Br ridge, or Laueway, or the 
710. ike. N 
Agreeable to this is the Opinion of my Lord Hale, who tells us 
2 or 1 445 Tolnetum, without ſhewing that the Party hath ſome Bene- - 
fir from whom tis taken ; as that he cleanſed the River, repaired 
the Banks, er bach done ſome other Thing as A Recon pere for this 
Payment. 1 By 
2. Eis tte, bere in h Confwerdeiotaevged; von not as it ought 
to be ; fo?*tis only that Toll hath been taken erga reparationem, &c. 
when they ſhould have alledged'fi Fat that they bad repaired the 
Port, and itt Conſideration theregk had taken "ao? 
59 are Caſes to prove, that Tach a poſitive” Hegation i is abſo- 
„L y neceflary; and that tis 1 it . As for inftance, A 
9 — bh Was Medg ed, kk 6 every Tehant of ſach/a Manor Buberet 2 
Way over ſuch a Place his was eh 5 for- t orig be . fis. 
rum habere. Ee ow”. IT 


The pant ipal Cate wüs not adjivg$ 19 5 
That Juice Powel held chat the Kang migh t'1 
Ton without auy ConiMtration ; tt» if - "A Re Pee fi 
Port, he may be indided fo2 not repaired weng tes 2 
ice Treby témembzeb the Caſe in 1 Mod 4t'Wh 
the Divſiby of a Port unde hive Coll N 
icdging any Conſideration ; but in I. ale t tidait 
dürtanen te he that! # Gas takin 0 
being ſufficient, it may be a Auelſon 
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Hind verſus Smith and wake, « | 
Lare. Tun 12 W. III. Rot. 1789. 1 


Tinebla, E RESPASS &c. fox taking a Pare ail _ 

The Defendant ſütinen by a Levari facias out of a 
roh, ſetting kozth, That a Plaint was levied there, but 7099 not 7 
befoze whom, 02 in what County; and theſe were held to be 5 7 


e . 
Wd 


4 g 
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It ſhould have been thus: . Aidan I. P. leuavit querelant, Oe. in 
Curia Baron S. W. manerii (ui de C. in Cam. L. coram W. N. Se- 
neſcallo ejuſdem W. Curiæ ſue pred' verſus præfa R., 
But chen it was objeted againſt the 1 5 2 8 74 17. That Teef- 
pas and Trover were joined together, which could not be; but this 
was diſallowed, becauſe the Converſion was only allepged by Gay 
of Aggravation of the Damages. 
There were two Caſes cited as to this Matter; one was an Action Go. cu. 20; 
on the Caſe, for that the Plaintiff lent the Defendant 2 Horſe to ride 
from London to Exeter, aud there to deliver it to the Plaintiff ; 
which the Defendant ſo abuſed in riding, that it was of little Va- 


lue, and that he-refuſed;co deliver it at Exeter, but converted it to 
his own Uſe. 


The other was likewiſe an Action on the Caſe againſt 4 commen 
Carrier, for ſo hegligently catrying the Plaintiff's Goods that * 
were foft'; and he declared, likewiſe in Trover. 

Both theſe "Declarations, were held good good , becauſe Not guilty | is 
Bea which Boes to both Caſes ; but tis to be obſerved that there 
were Verdicts in thoſe Caſes which cute many Faults, and that my 
Lord Hobart was of Opinion that the Defendant might haue demur- 
rei tothe firft Declaration, becauſe it was double 3 which. is this ve- | 
"Cafe. | ing ENS ) £03 51 11505 Wenn alla im 7 

N imm dene 6 1001) 153993 307144: 
| Au Aid ni 2e 2101103 3M, + bob! 4 NF: INS xo 1 ; 
. 1 3 d 2309190: 1111 » 20 eff FS ei 177 fir ok 
arty 91 F | O ome} 9203 aber 1] FONT and NEW 
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N Trin. 12 W. III. Rot. 394. 


Yorkſhire, f. TP AESPASS fo! breaking his Clofe called the 
Fold in Barnesby, &c. 


he Defendant pleaded in Bar, That Nathaniel Bower mas 
ſeized in Fee of a Beſſuage in Bartiesby ; and ſo pꝛelcribes fo a 
Cay from Weſtgate, &c. thꝛough the Fold, to a Cotirt-Yard of the 
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=” 9 faid Nathaniel Bower, called the Fold adj joitling to "his 2 in 

1 Barnesby; that the ſain Bower demiſed the Boule to Dornford, to 

-— - ©. hold the ſame from the Day of the Date of the afGrefaid Indenture 
1 fo2 21 Pears, and that the Wap: was ſtopped, &c. 

Ko And upon Bemutrer to this Plea it was objeted, 1. That tis not 

4 * | ſet fo2th in what ill, 80 dy wag ; foz tho” tis (aid that it joined 

_— to the Houſe in see at is not ſufficient, fo2 it may fill be in 

Sy, .. © Another Gill, becaule the Bounds, ok every p20pcriy- termi: 
|; Hike and abjoth<to'the' Place tahich ts nert * * 

9 2, wo The unification is under a pꝛetended Leaſe, babendum from 

8 "Res y 0 Da te of the aforeſaid Leaſc, when there. is. ng Leaſe 

Ny {6 5 „ fo2, tis only that he 'demili t, and doth not ſo much 

Mturam; but admitting it hay been lo, the Deken⸗ 

Bt babe — — ſer forth the Leate; but as he bath pleaded, it 

doth not appear that Do Nr the Leffee, had any Banner of 

ne ta diſtrain, &e. 

bere was ho Book cited to 578 1 of "theſe Exceptions ; ſo 

wy r Pint had Jadgment, ' * * 
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1.0 Devonſhire, fl. TT "RESP 88 gte a S of "OY | 
Vin Am THO The 1 fendangs, Kio defend? vim & iniur 
uando, &c. & dic quod ipfe non de be (ojtipetied..to an- 
The Se. and 46 plead in Abate erich that * 1 wag out- 
We ED CO 34 o oc) / 30U * 

And upon De mech £886 abit objeith that the! on Latin in 
the en Fc chere being two 1D; Phe Faid that ip 
non geber. And this was held N od enen abe Plainti 
having demurred ſpecially, and ſhewed it fo2 Cauſe, and that it had 
been naught even upon a General Demurrer. 1 

The Serjeant bath added a Nota to this Caſe, in which he is once 
in the Right, 51. That here is a full Defence in a Plea in Abatement, 
di ung wetted 5 made AG Obſervation 4 5 

like Plea was p n. Her to ion, 2 et in ſuch Caſe 
CORO there muſt be a full Defence. Of 5 ba 4 ' 
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"NL Wallis verſus Savill & al. 
Vinford. | Trin. 13 W. III. 
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4 Yorkſhire, ſſ- 74 E Paintiff*veclarcÞ: fo2 taking and detaining 
0 a his Cattle until he paid 891. 10 8. foꝛ a Fine. 
The Dekendant pleaded in Bar, That one William Savill was ſei⸗ 

Jed in Fee ok the Reitozy of Mexborough, and that he demiſed Part 
bk it to the Plaintiff fo2 ſeven Pears, 8&c. reddendum half pearlp 
- 771. 10. and fo juſtifies the diſtraining ſome of the Cattle fo2 Part 
ok the Rent in Arrear, and ſome moze Cattle fo2 the Reſidue of the 
ous 3 and upon Demurrer ta this Plea, the Plaintiff hay Judg⸗ 
Becaule he could not take two Diſtreſſes fa2 one and the ſame Moor 7. 
Bent, he ** to have diffrarnied as many Tate jd an Cro Eliz. 13. 
might latisfy the whole Rent; and if there had not been enough, 
then -he/ ſhould have pleaded, That atithe-Timelof the frſtfDiſtreſs 
made, there were not Cattle enough on the Land, and that it 
was made foꝛ (a: much, c. nan, e 207 08, © x : 
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2 Al. In 
Len 11339 zan bad 1343 3: 0h & 9032 2 $200, Hf. 1212126 174.744 
nov fo? that he was poſſeſſed of a 'Waſtcoat 
3i 72 711% oF . which heloft; and that bona & catalla præd' came 
{ the Defendant, which he converted. 
h 


TIN N % 


| Che Defendant confeſſed the Converſion, but 
pleaded in Bar, That in Conſideration he had p2omiſed to pay the 
Plaintiff 20 s. fo2 the Waſtcoat, the Plaintiff had acquitted and 
dilcharged him from it; and upon Demurrer it was objefed, 

That the Defendant had not alledged that he did pay the 203. 
befoze the Aﬀton bzought, foz as tis - pleaded, tis no moze than 
giving one Aﬀfon in the Room of another. 

2 Jones 168, To which it was anſwered, That where the P2omiſes are mu⸗ 
168. tual, and the Parties have mutual Remedies, there one Pꝛomile 
may be pleaded in Bar to an Acton bzought on the other; but then 
you muſt alledge Perfozmance of that Pꝛomiſe, which ts the fon⸗ 
ſtant Foꝛm in Pleading in ſuch Caſes, Fo. 

Then an Exception was taken to the Oxclaration, viz. That the 
Plaintiff was poſſeſſed of a Waſtcoat, which he calls Bona ſua, and 
this cannot be when there is but one Thing mentioned befoze. 

But it being upon a Special Demurrer, this was not allowed. 
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Waſte. 
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1 wa "Y 2 * - 


WET verſus 1 


as © 


455 3 W. & M. 1 


. N Waſte the Writ is, that by the Statute, Ge. it 
is pꝛovided, That it ſhall not be lawful to commit 
1 Waſte. in; the Þouſes, Woods o2,Gatdens; then he 
declares and makes a Title under a Common Re- 
ae and ſets fozth, That Thomas Leigh was ſeized in Fee, and 
that by , Leaſe and Releaſe. the Lands Tere conveyed to P. G. and 
another, to make them Tenants to the Præcipe; that a Writ of 
Entry was pꝛoſecuted againſt them; and ſhews the Pꝛoceedings in 
the Common Vecoverp, and the Judgment, and the Crit of Sei⸗ 
n and Retozn, and the Uſes thereof. to the ſaid Thomas fo2 Life, 
emainder, to the Defendant Eleonora Leigh fo; Life, Remain: 
jet to the Heirs Wales of the Body of the ſaid Thomas, upon her 
— Body. to be. begotten,. Remainder. to Truſtees fo2 one hundzed 
| N &. Rematnder to the right Heirs of the laid Thomas fo 
that by Gertue thereof, the laid Thomas Leigh was ſeized fo2 
| &c. and alto of. the Reverſion in Fee, which he deviſed to 
dn and Badby, and their peirs, and died without Iſſue Male; 
that the Devilees by Leaſe and Releaſe, conveyed the Reverſion to 
the Plaintiff and his peirs; that the Plaintiff committed Uaſte 
deſtructionem, 1 in tertis, by digging. the Sꝛound, Kc. by ſuffering 
Aa 'Cottage and Barn; to. fall down, and by cutting down ſeveral 
Das growin ng ſparſim' in a Mood called the Morrice, and allo by 
tutting rat ces in two Gardens in Bromley, & c. 
The Dekendant Meads! as to ſeveral Mats mentioned in the Des 
hie alan, Le quod non Fogg. vaſtumz and the like Plea as to the Waſte 
aͤlledged in Morrice- wy , excepting the cutting twenty Daks z 
and thereupon they were at Idue, and as to the cutting thoſe twenty 
5 the. Davy. in VO Nay it wh A a . N Nack, 
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The Plaintiff replies as to the twenty ; Dako Tod FO == 
and traverſed that they mere employed foz Houſe-boot. S 
The Defendant rejoins, and took Jſſue as to the Daks, that they N 
were uſed fo2 Houle-boot, &c. þ 
And the Cauſe coming to a Trial Gus the Counſel fo2 the De. 1 
fendant objefed, That as to thoſe Sto which the Defendant 1 
had pleaded non fecit 2 5 the Mlaintitk in the Replication ought 15 
to have replied quod fecit Wala without ſhewing a Title to thoſe ſ 
Lands in which the Taſte was alledged to be done. 8 
Becauſe non fecit vaſtum is the general Jflue, by which nothing / 
is admitted in Pleading, and therefoze the Plaintiff muſt pꝛove 10 L 
\ 


Title to the Lands. 
The Serjeant hath added a Nora, but it muſt be of Admiration, it 


cannot be of any Inſtruction to his Reader; tis a confuſed Rapſod i 
of Matter, collected out of the Regiſter of my Lord Brooks Abridg- 0 
1 ment, which he bas tranſcribed verbatim, and which I muſt take 1 
| pray, and enlarge upoi it, to make it in ſore Meaſure intelli- 0 
ible 5 E 
cap. 23. * That the Statute of Marlbridge ought to be, recited i in Writs 
8 brbü ght for Waſte, except againſt Tenant in Dower, and againſt c 
Ghar in Chivalry, becatife an Action of Waſte did lie againſt a 
them at Common Law, but not againſt Tenant for Life or Years, 10 
becauſe thoſe Eſtates were created by the Ack of the Party; and it f 
was accounted a Man's Folly or Negligence not to provide againſt ki 
 Waſte'; therefore this Statute providing a Remedy againſt ſuch Per- el 
ſons, ought to be recited. 8 
. Fo it is upon the Statute de mulefaoribus i in pareis, which enach, a: 
es That great and large Damages ſhall be given againſt Treſpaſfers i in in 
Parks, according to the Manner of the Treſpaſs committed; all 1 
7 are affirmative Words, and do not exclude the Common - 
| L 


Now at Common Law, there was no dre Damages given againſt 
a Treſpaſſer in a Park, than for a common and 57 y Treſpaſs, 
becauſe it was a Place entloſed more for the Pleaſure of the Owner, 
than for the publick Good; and Damages were never affeſſed accord- 

＋ | ing to the Value Men ſet upon their Sports, but according to the 

1 very Treſpaſs it ſelf; and therefore, ſince the Plaintiff might have 

= a Remedy both at Common La w, and by the Statute, if he will have 

2 85 ſin] it muſt 1.2 7 that hjs. arg is brought upon the 

A if 


4 tute ; and t iat cannot be without rectting 8 
3 8 750 it is quite otherwiſe where a Fre Hs a etnedial Writ, 
= — and preſcribes the Form of it; in ſuch Cafe there is h Occafion of at 
1 reciting the Statute, becauſe the Form of the Writ ſhews that it is th 
1 bropght on that Statute which created £2 there being no fuch Writ le 
= | at "Common Law before: As for Inſtan if 
= M2. 0 1. Formidon in A ſcende, did not lie at comwon Law, but it was in 
=  - - givin by the Statute WW, >. and the Form of the Writ is there ſet w 
AN down. F|. Precipe A. quod reddat B. &e. uf 
1 „ | 1 8 ed 
| 
| 7 
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So where Tenant in Dower had loſt her Land by default, ſhe was 
vithout Remedy at Common Law, for ſhe could not have a Writ of 
Right, for that could not be had for a leſſer Eſtate then a Fee-fim- W. 2. cap. 1. 
ple, and ſhe! had but an Eſtate for Life ; therefore a quod ei deforreat 
is given by the Statute,” and the Form of the Writ is preſcrib ee. 
By all which it appears, when a Man hath a Remedy at Com- 
mon Law, and upon any Statute, if you will take Advantage of the- 
Statute, you muſt recite it, that it may appear to the Court the 
Action is brought upon the Statute, unleſs where it preſeribes the 
Form of the Writ it ſelf, and then it need not be recited, for the 
Writ ſhews that it is brought on that very Statue. 
Ik this be ſo, tho' ſince the Mrit of (Uaſte in the pzincipal Caſe, 
is bzought againſt the Tenant fox Like, there may bea Queſtion, 
Mhetyer the Statute is well recited in that Urit? Foz it is, that 
it ſhall nat be lawful” fo2 any one to commit Maſte in Houſes, 
woods and Gardens, omitting the Mozd (Lands) which is in the 
State. ooo Dis wats : te ee Eon 
Tis true, at the end ok the CUrit tis ſaid, That the Defendant 
committed Maſte in eiſdem tenementis, viz. in terris, by digging, &c. 
and there is an Authouty in F. N. B. where it is ſaid, That if there F. N. B. $6: 
is moꝛe 02 leſs in the Concluſion of a'TUrit ok TAaſte, than is in the | 
BVBeguming, it ſhall not make the Mrit void ; and therefo2e though 
the Begitter tells us, that the Wow Exilium ought to be mention- 
ed in the Recital; For *tis, That Farmers ſhall not make Waſte, 
Sale ot Exile of Houſes, Woods, or Men; where the Word Exile, 
_ a» it relates to Houſes, ſignifies Deſtruction, and as it relates to Men, it 
ſignifies their Impoveriſhment by hard Uſage, or threatning them, 
{o as they fly from their Habitation. Pet in Anno 15 Ed. f. the g Ab 


| . : / Fitz. Abr. 
(Com. Ex le was omitted in the | Recital, but it was mentioned in 128. ; 


22 
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the Concluſion, aud held good. | | 
The Serjeant hath added a Qzere,.TUhether there was any man. 

ner of Dccaſion of ſetting fozth the Leafe and Releaſe to make the 
Tenant to the Pracipe? becauſe the Defendant clatming under a 
Common Recovery, tt ſhall be always intended that there was a good 

Tenant: to the Præcipe, until it is ſhewn to the contrary; and ſo it 
was held at a Trial at Bar, between Griffin and Stanope. 2 Cro. 453. 
Eis true, the Pꝛecedents do not warrant the Pꝛoper ty, ts plead 
That the Writ: of: Entry was brought againſt A. and B. tunc ten tes Mod. o. 
liberi - tenementi, without ſhewing Spectally how they became Te. 
nants, yet they may be intended good Cenants, till the contrary 
appears ; and rather than a Common Recovery ſhall be deſtroyed, 
they ſhall be intended to be Tenants by Diffetſin, ' eſpecially if it is al- z Rep. 58. 3. 
ledged that they are Tenants to the Freehold TT — 
But the Serjeant is of Opinion, That there is no Inconvenience 
in ſuch ſhozt Pleading, viz. That they are Tenants to the Freehold, 
without chewing bow, fo2 if it ſhould be denied; they may take Iſſue 
upon it; and (o is Raſtal, Tit. Formedon 3677. pl. 343. 


here is another Quere, Ullhether a Recovery might not be plead⸗ Antea, Hun- 
ed in a ſhoꝛter May ? 'viz.' That 4. and B. were Demandants in the le verſus 8 
bs "ON & | Writ Petre 305. 
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Waſte. 
* 3 "3 Aeh — — — 
Writ of Entry, and S. and G. Tenants; that the ſaid Tenants 
vouched to warranty the Party himſelf, who was to ſuffer the Re. 
In Winch's COvery, and he vouched the Common Vauchee ; and thereupon f. 
Ent. 1128. liter proceſſum fuit, that judgment was given, That the Defendants 
tis pleaded ſhould recover againſt the Tenants, and that they ſhould recover of 
or this the Party ad valentiam, and he againſt the Common Vouchee ; and 
not ſet forth as in this Caſe, the Writ of Entry at large, the ay. 
| pearance of the Demandant, and the Count in the Recovery, and 
7 all the Proceedings at length, and the Writ of Seiſin and Return. 
1 Jones 10, But in ſuch ſhozt Pleadings, it is neceſſary to ſhew, that the Re. 
_ in fol. cover is executed, either by Entry.02 Retoꝛn of the Writ of Seiſin, 
printed. #02 till then the Eſtate is not altered. | 
2 Lev. 31. There is another Nota, That the Dekendant had pleaded quoad 
10 Co. 1. the TUaſte in Little Tootes, nullum fecit vaſtum, the like Plea quoad 
19 Caſte in Morrice - Wood, when one Plea might have ler ved fg 
| | the whole. 4 LEED 7 
Co. Entr. o. As thus, quoad the Waſte in Little Toots and Morrice-Waod, aul. 
* Entr. lum fecit vaſtum, and ſo are the Precedents in the printed Books of 
: Entry. | 
And there is ſtill another Nota, That to every TUafte which the 
Defendant -juſfified he pleaded, a&io non, &c. and concluded with 
hoc parat* eſt verificare, when one ſuch Plea and Concluſion might 
have well gone to the whole Juſtification. oo : 


4 


* 
1445 


$4 


oy ” . © | 
* 44 4 = 4 
= Y [ 3 : * G 
x + , > 
* . 5 , 


, Ferrers verſus Williams. - 2 
. P F s 1 : FF 4 tits 3(7 2 
Cooke. Trin. 9 W. III. Rot. 5 7. 


Yorkſhire, ſ.. IN Waſte the Plaintiſf declared, That William 
White was ſeized in Fee, &c. and that he con: 
veyed the Lands to Sir Edward Barkham and others, to the iſe of 
himſelf foz- Ninety nine Pears, if he ſhould lo long live; then to 
Sir Edward and his Heirs, during the joint Lives of the ſald Wil- 
liam and Frances his CUife; then to the ſaid Frances foz Life, Re: 
mainder to the Heirs of the Body ot the ſaid William and Frances 
in Tail male; Remainder to the Right Heirs of the Husband. Pꝛo- 
vided, That if William ſhould die without Jfſue, &c. that then the 
Term fo2 Ninety nine Pears ſhould ceaſe; then he ſets fozth, That 
William White died without Jflue, That Francis entered, and that 
the Reverſion in Fee deſcended to the Plaintiff, as Couſin and Heir, 
viz. his Siſter's Son; and that the Defendant had committed 
TCUaſte, and aſſigned the particular Maste. 
The Defendant pleaded in Abatement, and confeſſed the Death 
of White without Jlue, & c and that the Plaintiff was his "yy 
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at Law, but ſaith, That White deviſed the Premiſſeg to the 

Plaintiff in general Tail, viz. to him and the Hetrs of his Body; 

with divers Remainders over, by Uertue whereof he was ſeized of 

a Reverſion in Tail, and trayerſed-that-the Lands deſcended to him 

2 Couſin and Heir; and upon. Demurter it was objecked to this 

Plea, 2 5 ? 7 * * wo 
I. 1. That the Traverſe made it naught, becauſe the Plea had 

been good without tt; fo2 the Deſcent was ſuffictently avotded by 

the Devile, and ſo there was no Occaſion fo2 the Traverſe; _ "TN 

But this Exception was not allowed, which occaſioned the Serjeant Dyer 366. 4 

to obſerve, That it had been allowed formerly, even upon a general 

Demurrer as this was, but it was in the 21ſt Year of Queen Eliz. 

which was before the * Statute, which enacts, That after a Demiur- , 27 Klik; 

rer joined, the Judges ſhall proceed to give Judgment according to cab. 5. 

the Right of the Cauſe, and Matter in Law; without any Regard to 

Defects in the Proceeding, except ſuch Defe@s as hall be expreſſed in 

the Demurrer. - 3 
Therefore after this Statute, where-ever ſuch an Exception was 5 221. 

taken, upon a Special Demurrer, and ſhewing it for Cauſe, the Plea * 

was held ill. r | 0. Ent. 50% 

2. The Judgment in the pztncipal Caſe was, That Breve caſſetur, 

and afterwards a new Aﬀton was brought, and the Dekendant plead- 

ed nullum fecit vaſtum, and by Conſent of both Parties, he was 

to give any Special Matter in Evidence; and the Cauſe was to be 

tried at the Yorkſhire Aſſizes; but ft was objefed to ſtay the Trial, 

That none of the Jury had feen the Place waſted, and thereupon the 

Trial was ſfayed. TEE NO OE I, 6 

And this was the Occafion of a farther Obſervation, viz. That by 9 H. 5. 65. 

the Year-Book ꝙ H. 6. it appeareth, That if fix of the Jury have not” 21. N 5; 
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viewed every Place wherein the Waſte was aſſigned, they ſhall not be 1. 
ſworn ; and my Lord Dyer's Opitiiont was, Thatif Waſte is affigned in , 2, . 
ſeveral Places,” and thiẽ Jury had not the View of ſome of thoſe Places, Wh 
they may find that no Walls rug OO A ebony. Eg : = 
l the Caſe bf Sir John Gaze and Smith, the Court agreed, That if 1 
fix of the Pry toe examined uon a Vier dire, Whether they have Wn 
ſeen the Place waſted, it is ſufficient ; fo tis if they make Oath that wp 
oy know the Place, although they did not view it all that Time. 
But now by the Statute 4 & 5 Anne, the Courts at Heſterinſter on 
may order 2 8 tal-d:/trin ze by Habeas Corpus, directed to the Sheriff, 1 
commatiding num to take fx our of the firftrwelve named in the Writ, 1 
anck to have them-to the Plack before the Trial, and two Perſons to IN 
te appointed By the Court! and natfied* in the Writ, ſhall ſhew *7! 
them the Place 5 and the Sheriff by a Special Retorn upon the Writ, WM 
ſhall certify, that the View was taken according to the Command 115 
of the Writ. e . n e ers © OO 8 $ | FRY "a h 
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LNemp verſus (ruwes & al. 
Hill, 7 W. IL Roc. 1684. C 


-._ .* Devonſhire, fl. . \RESPASS fo2 breaking his Cloſe called the 
Re Es a Broad-Cloſe, and taking thꝛee Cows, &c. 
1 on car 3b - Dne of the Dekendants pleads Not guil- 
; F ty to all, the other pleads Not guilty to 
the Force: and as to the taking the Cows, he pleads.in Bar, That 
the Place where, - cc. was called Buſhment-Meadow, and that the 
Defendant. and one Thomas Mock were poſſeſſed: thereof, &c. and 
that they aſſigned it to one Williams, reſerving Bent, and fo juſt: 
ky the taking the Cattle in Buſhment-Meadow fo? Rent artear. 
The Plaintiff. replied, by Pꝛateſtation that the Cattle were taken 
in Broad - Cloſe, and foꝛ Plea ſaith, m they were not Levant and 
Couchant on Buſhment+\ w. 
The Defendant rejoined that they were Levant nd Eouchant on 
Buſhment᷑· Meadow; and upon this they were at Iſſue, and the Plain: 
- . "tiff Had a Uerdf#. 
Co Lit. 47. B. And now it was moved in Behalk of the Defendant fo2 a Replea- 
der, betaule the Iſſue was immaterial; fo2 the Leſlo might diſtrain 
Beaſts fo2.Rent, which elcape into his Gꝛound, tho they were not 
Levant and Couchant, upon the Land it ſelf. _ .. 
But the Plaintiff moved fo Judgment, and A Dittindion was 
made wee an ancient Rent due in relpect ok an old Tenure be⸗ 
"tween the Lozd and Tenant, and a Rent reſerved de novo, either 
upon a Saut 02 Leaſe; fog in the firit Cale the Lom might diſtrain 
Dyer. 317, Couchant, Dera uſe the aw. favoureth. the Antiquity ok the $cigoi- 
318. 1125 but Tuo l ily the. Caſe of a Rent reſerved upon a Leaſe fo? 
| „Foz oh no "Dilteets can be taken till the Cattle are Levant 
2. Sock on the Lands. 
'Tis pꝛobable this Replication might be bad, if the Dekendant had 
demurred to it; but having taken Jfſue upon the Levancy and Cou- 
chancy, and there being a Aerdick fo2 the Plaintiff, 'tis now cured 
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Appendix. $591 

Che Detendant 4 in his Rejoinder dught to bube alledge thit the pap: 
Cattle were put into the Gz0uhd ;-fox tis agreed, That if they eſcape 5 
there th2o' the Fault of the Lefſoz oz his Tenants in not making 200 
the Fences, ther are not to * viftrained till they ure Levant 

Couchant. | 
None of the Books cltad prove his Diſtiriftion: e . 2 Ed. 4-4g, 
are mentioned in Rolles Abridgment, and' are thus: 65 If a Tegant 1 1575 59 5 42 
is to encloſe next the Highway, and in driving my Cattle they ef! 1 0 
cape into his Ground, the Lord cannot diſtrain them for Rent. 7:71.68. 147 

In 2 Rol. Rep. there is à Caſe where the Plaintiff had Judg ment 2 Rol. 1 
after a Uerdit upon an immaterial Iſſue, viz. Jt was in Treſpaſs 141. * 
koꝛ taking his Boards'; the Dekendant pleaded, That the Plaintiff . m- 
had ſo — them to the en rape Poule, that they obſtruited' 
his Light, &? 

00 The Plaintitf replied, That be did not nail them to the Poilſe, 
and: thereüpon they were at Iſſue; and the Jury found that the 

Boards were nailed to the Houle, but not by the Plaintiff: Nowtho' 

this was un impertinent Jſſue; koz tis not material who'nafley them; REL a 

but then it ought to be avolded in the Pleading. 

Sd in Treſpaſs: fo? taking his Þozſe, the Defendant juſtified by à Colwell 
Diſtrels for Rent; the Plaintiff replied, That the Pozſe was not 27% Mil- 
Levant and Couthant, und had a Uerdit; and it was objecked that 7 e. 
this was an immater tal Tue,” but it was not allowed. . 
One aok the Judges held, Chat none of the old Books juſtify my C. B. 
„Land Cokes Opinion in his Comment upon Littleton, but that Co. Lit. 
the Diſtinckton as to Levancy and Couchancy is thus, viz. There 47. B. 
the Cattle eſcape into a Gzound without any Fault in the Owner, 
but merely by the Negligence of him who ought to make his Fences, 
and the Owner freſhly purſues them, in ſuch Caſe they ſhall not be 
diſtrained; becauſe they ate ſuppoſed to be always in his Giem 
aud Poſſeſſion;; and they muſt be Levant and Couchant on the 
Land, befo2c they can be lawfully diſtrained; but ik the Owner volun⸗ 
tarily puts his Cattle into the Gzound to commit a Treſpaſs, oz if 
he is bound to maintain the Fences between his Land and that nert + Reynolds 
adjoining, and neglets to do it, and the Cattle eſcape thzo' that bad _ Oak- 
Fence, then thep'may-be diſtrained fo2 Rent befoze they are Levant Rol. Abr. 
and Couchant, and tho freſh Purſuit is made after them: And this 672. 


ſeems to be warranted by the following Caſe, which is repozted in : 9 
F ſeveral Books. 


In an Avowry for Rent the Plaintiff pleaded in Bar, and convey- Hob 2 
ed a Title to himſelf to ten Acres adjoining to the place where, Ge. 
and that he put his Beaſts into thoſe ten Acres, and they eſcaped 
into the Ground charged with the Rent; that he freſhly purſued 
them to drive them out, but before he came thither the Defendant 
had diſtrained them. 
Brownlow and my Lord Rolle tell us, That the Diſtreſs was not 
lawful, becauſe the Purſuit was freſh; and in ſuch Caſe 'tis not to 
be ſuppoſed that the Cattle was Levant and Conchant. 


6 M And 


570 — 3 | 
"BM Co. Elix. U * ; aid: in) z;relati jog! to this Matter is the ii. | 
=. - 550 = FIT by Suge ge thus, Gilhnguichedd Nr A; 9 . F 
| orle 5 nt: a 73 ptiyst; Mam i difirainable for Rent, a 
FF not ap eee erde Meat ſhallungt be diſtrained 
till Levant, &*c. becauſe the Owner cannot be preſumed tot know.. 
that they. ar e,thexe;tiitheyiar e ſome-reaſdnable: Tan orithe Groth), 
18 81 7. -. 20+ 04S true, there are two Eales in tht Pear: Pnob nf H. vu where 
' . 7 : tis held, - Tint there is Lowand Tenant, aud mum Cutcte eſcape 
x 4; £22 into the Lands of the Cenant, that the Low may chiſtratm them foz 
3:1 16A a ;hefo294hep are Levant ad. Coucham z but it thts 1s Law. tis 
1 ::--,.:: [0 dh in the Gale; of u, Low Paramount, who bath motbing tu to 
eth the Land but torretelve the Rent; and inithe Tale of a Ozan⸗ 
| 5 ee 70 Rent Charge: ut nat where a Rent ie volerned upon a 
02 Pears, . the Leſſoz 02 his Tenant. are wund ta re- 
IG, Fences and i my nttle ſhould eſtapr into their Land 
3 thꝛo their Megligente, then they might take abvantugm el their own 
= Wa which is 4nreaſonable;s od 502 07 03116 2090 B01 07, 
=> 2Saund.28g. "Shere was an Action of Treſpals where tht Defendant Aiffroin 
02 Rent arrear, upon aK enſe f02"Beors ; the! Plaintiff repitrd, 
| That his Cloſe adjoined to that: of 'the\Defendanty who was tc re: 
* N Pat the Fences, and foz want of repatring them, his Cattie eſcaped 
3 into the Defendant's Sound, and mere diſtrained befoze: he could 
| UN Site J any Notice they were there: Tis true, the Court held that 
wag Notice, wag not material, but it did not appear /bether they: were 
I evant or Eaucbant oꝛ not z haweuer: it ſtem d a perp hach Judg 
| Lone the Leſſo2 ſhould diſtrain befo2e-he had Notice: that his Tat 
; _ tle;were on the Land, betaule they eſcaped there by bis es 
_ ehe. t. 1110 odd!!! 19 333%! 43 qo 4353! 
a Do that upon the whole Matter the Iſſuc in the principal Caſe is 
not immaterial -fo2 tho there may be Inſtances where the Cattle 
of a third Perſon may be diſtrainen fo2 Rent, tho not Levant and 
0 Couchant ; pet when the [Plaintiff had replied that they were not 
bs Levant and Conchant, &. the Defendant ſhould/bave ſhewed in his 
= BVejoinder that they elcaped inta the Land, and ſet foꝛth in what 
4 Manner, viz; By the Neyligence of: the Owner, and without any 
A Default in himſelf; but having joined Inne upon the Levancy, &c. 
and it being konnd againtt bim, it muff now be intended that they 
came upon the Land koz want of Fences,: and without any Fault in 
the Plaintiff ; ſo that they are not ones | to a Diaet een tber 
5 wert Levant and Cocchant, Vinnie! 1 1 piowove 
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n 201 2 2 
pon e wbt 5 matte iff ecken up dn! pupoytthe At utto 15 
0 Win: 9 Derehants in 1 n, viz. in 10 t A; 
riæ de * &c. That if any | Detibn reſiding and tra Ing there 
lublcribed a Note fo2 Boney payable on Demand, he became charge- 
abte to pap the z that the Defendant ſigned a Note fo2 261. 
10s. payable to the Plaintif, &c. | | 

© The Defendant leads, That at the Tune or the Note ſubſcribe 
he was reſident at Brentford in the County of Middleſex, and tra- 
verſed that he did then-reſide and trade at Londad4 and upon Oemur⸗ 


rer it was objefed in the Behalf of the Defendant, 1. That the Cu⸗ 


_ was uot oe cen becal . 80 Ma laid in Fan o erally, 
d to 


1 Viz. ſt was te trains 
Was not allowed, becalice x: was. \ccel eh to. n mi a. Parith 
tn re et ot the Venue. Ani Zan 
The Se nt Cites *rukely's Caſe, without wen ntiani ng for "what, but 
che Reader may Hach in chat Cale ba h Tn 
upon that trifling Adyerb vi, arid firſt he tells us, That it cau bei- 
ther'encreaſe or cee chat tis not a ſubſtantive Clauſe. 115 ſets 
= therefore a. Sentence can geither beg 15 end with it 3 but tha 
SH ran In; ter ach of a precedent Jap b, and the 1 eee 
prop E of it i articularize t hat which. Was general before, or 
exp] t e letop oubtful.; and that it. may "reſtrain where Bal 
re Words ate not expreſs. and full, bir Ie indiff erent that they 
will hel a Reſtriction without any, anparen t. (1 the 52 
which brings it Totitrbing nearer to the, Cale at Bar 5, for Fe op 
ſtor Was Wha generally and expreſly to be 1 in "Landon, and the 1 
ſhall nat be taken to reſtrain it, contrary. to a 1 and certain Alle- 
8 in che precedent Words. 
1. 5 * ubjecked 0 1 e hab © ee tbe 
Note was ave ; nanu there ate thꝛee ings ich are the Fourda- 
tion haute ® this Att e 5 5 i : 
„% ͤ& v ITE I RIGRTEY 
; fe Trading... e 4 b n 1 511 4 Me — 1 rr. 7h N 
And the laſt of theſe ings was wholly omitted. 1 
But it was anſwered, That he had declared that the Defenung 
apud London, in the Pariſh afozelaid, reſiden & commercium haben 
fecit Notam, and, where ſbould that be but in ongdan ? Foꝛ it muſt 
naturally be intended that it mas all done at the ne n * 
Pte, the ans MT i k. „0 76 664 
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Midd. fl. 2 a Quod permittat proſternere 


* Noy. 48. 
Cro. Eliz. 
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© "The Chief Juſtice Treby lad, That Bills of Exchange were og. 
ginally between Fozeigners and Yerchants trading wiſh the Engliſh; 


afterwards,when ſuch Bills came to he moze frequent,then they here 
allowed between Merchants trading in England, and afterwards ye. 
tween any Traders whatſoever, and now between any Perſons whe, 
ther trading oꝛ not; and therefoze the Plaintiff need not alledge an 


Cuſtom, ko now thoſe Bills were of that general Uſe that upon 5 


Indebitatus aſſumpſit they may. be given in Evidence upon the. Triai, 
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oz it max de left to the Jury to determine wherger it was given f 
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. im edificia, & 
I tte Plaintiff declared, That Sir William Poultney was 
ſeized in Fee of thzee Yeffuages with the Appurtenances in the Pa. 
riſh of St. Martin's in the Fields, &c. and of a void Space of Gꝛound 
adjoining, ec. that there were eleven Windows conſtantly enjoyed 


- fn thoſe Beſſuages, and that the ſaid Sir William Poultney grant. 


ed the Houſes to the Plaintiff's Father, with all Eaſements thereunto 
belonging; that the Pzemiſles deſcended to the Plaintiff, and that 


one James Hulker, who was Tenant of the ſafd void G2ound under 


the Defendant, levavit quædam edificia ſo neat the Plaintiff's Houſe 
that they obſtruey his Lights; and tho* the Plaintiff had asked 
Leave of the Defendant, quod permittat illum proſternere eadem 
edificia, yet ſhe refuſed. | as "arts 

The Defendant pleaded in Abatement that the Crit was incer⸗ 
tain, fo2 that the Plaintiff had not ſhewed the Mature oꝛ Number 
of the Houſes new built; and upon Demurrer it was objefed, 

fl. That the od quædam referred to no particular Number, 
and that the Mod Edificia was very incertain, therefo2e becauſe the 
Judgment in a Quod permittat is, that the Nuſance ſhall be abated; 
the Particulars in the Cit ought to be erpzeſſed with the greateſt 
certainty imaginable ; and it was fo2 this Reaſon where the Plain- 
tiff declared that the Defendant levavit quandam * molem, &c. the 
CUrit abated, becauſe Moles is an impꝛoper (Lo fo2 a Bay, 

Tis true, the Caſe is fo in Noy, but Serjeant Moor and Croke, who 
report the ſame Caſe, take no Manner of Notice that Moles was an 


4 


improper Word for a Bay; they tell us, that an Action on the Caſe 


was brought for erecting Molem ſuper & trans rivnlum, when it ſhould 
be an Aſfize, or a 220d permittat, for it ſeems the Wrong was done 
before the Poſſeſſion was transferred to the Plaintiff; and. in ſuch Caſe 
he hath no Remedy at Common Law, and therefore the Statute gives 
a Quod permittat : But I would fain know what Word is —_— for 
. 0 * 4 ay, 


4 


cm ts. ome Ss man oc S og coy mic; 
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Bay; if Mater is tot d. Ahd ae e ce 50 or Pi. F 


i Whith ard Mbit Words; 
rt or Bulwork; arid pe # Prop of nn p 4 Help ; 
Rades us fed by Qintu- Curi ib: jo *\t 
derſtood the Signification of the Word LE 75 5 5 
11 not better; ui Taten, Moſer it Her cots j contiaits 
* „ d 40! v ο,ẽ,i s 0 r Inis ; 
But J db not tuo the Court pre eee fon 0 
hey the tit may ec wits .. it ou ſd much 
Kainth as u Ptæti i were reddat, 1 9 is to 
recovered: Feldes ente tene Bull hich Citinot'be erprer- 
ſed by any ot — Edificia ; fla for tnifdnce; the Monu⸗ 
ment in Lon 00nd m th E old Natura eng dre 18 & Crit 
Foy: ee i efubrigaint Fabficath,! 'which'is is' as intert in as _ : 
Ed | QUT) 1 1 Tv 21797 I DS JOE al 1 5101 


u P. N. W A2 k. änd nor in 784. 7 28 T X57 
— lies ag | the Cem ogy or the Fe tor 10 bn 
another who don the Salt done the 'Serjeant tells = 
us is this' very Caſt But J oh "ris a Miſtake ; for 10 true, the 
Lady Phnltey Was Tenant of the' Freehl8; Fl JA d . true chat 


es Halle W —— the te Arie, W Tenant of — 2 

he Ju met as; That the efenbatit r ver. 

And now the Befſeatit ak Notar cone ih aa 
SJ} 106 * ; 


germity 1. 7141 N. i 1813 - 
I. That tho' n a api vr in its Mature, enaitt 
fo: Life may being it Th per. for w * dich 


Year-Book of EA 4. bi 4x wer itt chat P relatity 42 24 
this: -Parpoſe. 2708 I cli e. fg offs Hager 2 Ig ke 4 Ed. 3. FR 


> ButT'think — wer any ws Oblervation? Hs this, At 
firſt a Writ of Right could not be brought by any ; PerſoH'bitt de we 
was Owner of the Inheritance; but this was e- extended to 
a Tenant in Do wer; who hath an Eſtate only for Life; for a * Writ * N 7 B. 
of Right of Dower is a Writ of Right Patent, atid now Tenant7E. 
in + Tail may likewiſe maintain this Writ. + 1 Inft 

2. There was no rann 02 the cry — to ſhem how he came 32% B. 

by the Eſtate which Sir 170 merly had in thoſe Hott, 
ſes, which agrees with'the fl 'R ol fort in * Batten's Caſe, oh ** g Rep 63. 


dem verbis. 
Ji That the Stature Wiz. which gabertht crit 667 5 permit- 
uſthice ag done, did 


tat Uhu the Alienee of bit be whom the N 
not extend to the Alienee of ſuh Aliened :? 

and to prove this Batten Caſe is * a my he” End of 
which Caſe tis ſuid, That the Statute on ef 7 that did 
ally committed the Nuſance, and to his Wees; inf "ſome Yeat- 
Bboks' ale cited"there eo Wätfact that Opinion, which 1 Babe perl 


a e find that Ano 30 Ed. 3. 26. B: this was bufh the Opi inion 
0 


ſingle judge; and in tlie F other * r-Book the i tif 6 * 
reheingro dien. ee ee e 105 5110 1 
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n "Appendix: 
_—_— leave. this. Caſe. I cannot but take Notice — incertainly 
Ce. Eliz, the Caſe of Befwick and Comden is reported in our Books ; Juſtice Col, 

402 tells us it was broughtin;the Queen's Bench, 35 Elis. Rar. 49g. and 

that the Queſtion was, Whether an. Action on the i Caſe; would li 

for a Plainti . who \ . a Feoffee of the Land, for a Tort done in the 

Time of. the Feeoffor uſe at Common Law an Aſſize of Nuſange 

g did not lie againſt an Alienee of a Wrong doer, for he was to take 
the Land, 05 ſame Condition that it was conveyed to bm, and 

therefore, Aker by a 2 permit at was given by the Statute 

IW. 2. £49.24 of W. : by; which he might recover Damages agaioſt the Feeoffor,,i 

5 Nuſa — was not eee Requeſt made ot that Purpoſe 3. 

But as 9 8 is f orted hy Juſtice Cole, it was heid, That 

a0 Action on Caſe would, lie, not for levyin _quandar Malen, bur 

for — . 8 it, w hich 1 is a. gew Wrong, and far that the Plainif 

# « Rep. 101. ſhall recover Damages; and ſo it was held in * Penruddocls Caſe. 

Fol. $20, abe dee reports FAD ſame Caſe again in the fame Book, and 

| ere he us t Action was brought in Trinity Tor n 38 Eliz. Rot. 

1038. which was —— Years afterwards, and that Judgment was gi. 
ven for the 50 ir. That the Action did not lie, which was 
quite contrary to his FT gran: Dos — Reaſon which he gave 


3 — — 


was, for. that the —.— medy by:an Aſſize of Nu: 
ſance, or b Eon 8% That the- Defendant 
cuſlodivit A 1 os x wee might: bei yas ; Plaintiff had any 
Title to the Land ; + id not _ that any Thing was. a 


done by him afterwards. n in 118 10 91-153 5 lr | 
Vis Paſ. 5 Moor agrees - with 155 "this (FJ ANC rt * the Cafe 


38 Eli at differs, in, the Term, and Nuwber-Roll and they 8 differ from 
Kor, 7 hot Noy . for he tells us that it was in Eaſt iſter Term 19 Eliz, Rot. 15. 


and that it, x 8 2 Quad permit, pen. both the other lay it 58 an 
IE} {4 
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Surrey, _ | as laintif being a Pꝛotonotarys Clerk, bought 
rr un ud an; achnient oe Jzivilege, - fo2: that the Defen- 
dant and one Gree on were, Pertons in via merchandizandi nego- 
a8 805 Sg. and that the aid Greeyv on, diew a Bill of Exchange up⸗ 
on the Defendant! kön 20, payable tothe ;Plalntiff ob bis Under 
within ten Days after Sight ; that the Bil was. metented on the 


29miley to pay the or zv und then he lays an Indebitatus,; &c. fol 
1 85 #4 Til Dauey receivepby the-Defendant to the Plaintiff 's Act. 
428 The Defendant per Attornatum'venit, and, grabed Oyer of the 
-> CUrit, the Teſte whereof was on the ſeventeenth of the ſame ay * 
EDS. Tap, 2X '% an 


a | ' 9 1 


ſeventh Dy of. May, n ACCEPECD, 1 y. the, Defendant, and that he 


ah amo AK. oc. folio 
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Caſe, which is alſo mentioned bym 


There is a very nice Diſtinction in the third Ræſoſueion in Cen 5 Rep. 1. 
his 11ſt. 46. B 
and tis thus: If a Leaſe is dated 26 Alus, habewidid Uſe Af, 


but a die datut from the Time on: which it was ated ,. 1 } 

And as a farther Argument, That the Day on which che Bill was 
pꝛeſented. ſhall be taken inci<lively, it was ſald, That the Law will 
not allow any Fraũion of a Day, but in ſome partitufar Caſes; as 
A Man trecutes a Bond on the 18 Mani, and the Obligee lenk 
a Releaſe to the Dbligoz on the ſame Day; there if the Day hoy! 
not: be divided} the Bond would be diſchar ged. d 3/45 

But in this Cale, rather than there ſhall be a FraTion of ane 
it fail be intended that the Bill was chewed eatly uwthe ming 
ol the yt Dye Bl 3109033302 297 399370003 Finn IG 
INIT 811 L J 30 oe LW 
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2 NO 1 
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Gro. Ei. e is purpoſe there was a Caſt berween sb and Helliee 
168. ch Was in Falte Im 3 the Defendan ax oye That on 

deb wy Day of Sep! he:waschoſe Mayor un, and that he 
committec che Plaintiff. upon a Plaint =o agairiſt 'bi m, Gi. It 
was objetted, that he did not ſhew on what Time of the Day he 
was choſen Mayor for tis probable that the Commitment Wide | 
be before he was e ſetted ; and this Objection was much relied'on 
but the Court held, That the Juſtification ſhould go to the ab De 
not tg Partiof it, and that if the Plaintiff was committed before 
e other Mayor, he N. to ſhew t.. 
Dyer 218. : The next was a Cale in yer, which 1 ſhall awrite at length, de 
pl. 6. cauſe tis an extraordinary one. 1% 0d 44 
27 H. 8. off By the Statute 7 H. g. tis enacted, That Lands of Inherttanc 


{71 all not paſs by a Deed: of Bargain and Sale, unleſs tis enrolled 
Fo: nn OPT after the Date; There was a Deed dated 4 Odo. 


10 > with IR! 
25 * 2 which the Lands were conveyed in Fee; the ſame Perſon 
ted A, Fine of the ſame Lands, on the gth Day of the ſame Month, 
Wat ne Uſes thereof to andther in ge. 
„The Bargain and Sale was enrolled on the 21 Day of March fol- 
ſowing, which according ta the Computation of twenty eight Days 
in dhe Mauth, and; not reckoning the Day of the Date to be one, 
Lg the Rey claſt- Day of the / Months, ſo it could not be within 
e ſix Menths; and if ſo, then he who purchaſed- under the Fine, 
hay the beſt Title z but it was adjudged otherwiſe, . becauſe. at Cons 
n, La the Uſe of the Land was altered by the firſt Bargain, and 
the Poſſeſhon had been veſted accordingly, if it had not been for 
a e Statute of Enrollments, which reſtrains this particular Convey- 
ce to be enxolled within ſfx Months after the Date, which was per- 
med in this Caſe, becauſe the whole Day on which the Deed was 
ated,” ſhall. be accounted one of the twenty eight Days to makeup 
dhe brſt Months and it ſhall not be ſaid, That the ilaſt Month is ex- 
pired before the one and twenty Days i in Mareß are quite ended: 
2g that, Ky Time before that laſt Day is expired, the Deed may 
proper aid to be enrolled within ſix Months ; Tis wa! my 
rd — tells us, this was a very narrow Pinch. ir l 
Then as to the Plea in Abatement, it — only ud 
ook firſt Pzomiſe, which ought not to bt; becauſe in-perſonal Attons 
the Writ is entire, and the Defendant! cannot pꝛay in the Conclu- 
on of his Plea, that the CUrit Caſſetur as to one Pꝛomile, fox it 
mul ſtand o fall'to the whole. 7 05 00g n | 
as £0; the ſecond Jzomiſe, the:Defendatit: hath mads no De- 
fence,. ko; dhe doth nat ſay; That per attornatum venit & defend 
3 &. 0 o, eee oy ur he venit unn ctauen yer 
5194 ö * 41777 11 if 2 3(17 6 
'But this being only an Dbjcaton as: to guns, 1 Court diy not 
te 0 olg 5 Y A1 
che & was the punch bein vin That: the Uirit was 
A and therefoze the Defendant could not plead in Abatement 
to Part of it: As fo Inſtance, ſuppoſe an Action of Debt is * 
up 


58. 


4 


t „ 
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2 n 
upon a Bond, and the Defendant 1 N a Keleaſoiſh Bat td: M 

Aftion; and the Plaintiff replies, & peilt] rnb dane 

omittin debitum, the Replication is A, 9 909 do, Au n fe s. 

The Defendant's Counſef percefving'the Court: to entline koꝛ the 
Plaintiff, made ſome moze Dbjefions to the Declaration, viz. That 
the Plaintiff had ſet fozth, That the Bill was made and accepted 
ſecundum uſum mercatorum; but 'tis not ſatd, that the Defendant 
became onerabilis to pay it ſecundum uſum | mereatorut; nefther if 181 
averred when it ould be payablle. „A= 

The Anſwer wos, That upon a Demurrer to à Plena in abc 
ment, the Defetts of the Declaration are not to be examined. 5 

Then as to the firſt Objettion, vir. Chat the Bill being made 
payable in ten Daps akter Sight, and it being pꝛelented on the 5 
Day of May, the Acton ought not to be bzonght-till after the! 17 
Day ; but the Crit veing Teſte on that very Day, the e 
had not then any Caule ok Action. 75 
[3}Now though it map be well kfiowiiy that the Day on which he 
Bill is p2eſented, is ercluſive of the Düys in which tis papable 3 
Sight; pet the Court cannot jadiciayy- take "Moriey ve. it, bt 1 A. 
otitfht"ts be pleaded. 

is true, there may be tome Cales. Whore a Day may be takeſt 

6!\b#tneftitive 2-45 ko? Example, where tis to pꝛeterve a Right, 

5 7¹⁰ prevent a" Fotkeiture, but never to duppoꝛt an impertinene 
on. 71990901900 | 

J was cher pchton of two Judges, Chat the Day on which the 
Bill wa Pfenttd,' hall be accounted one ok the ten Days'poſt vis 
füm, and ehtt “tis the Cuſtom amorig Merchants, that the 
Day ſhail be excluſive, it ought to be pleaded, fo2 the Court cannot 
take Motice ok that particular Cuſtom,” as it doth of ſome other nc+ 
neral Cuſtoms amongſt them, viz. That there [Ss no Survivoxhip 
amongſt joint Perthants! 

That if a"Leafe is made babendum a confecklone, oꝛ from hetices 
forth, the whole Day is included in which it was executed; that ik a 
Bill is made payable a Day poſt viſum, that cannot be an the fame 
Day on which it was prelente; but ik tis payable: within a . 
| after Sight, tts otherwile. 1 

The Chief-Julttee Treby could not appꝛehend this Diſtiniion + + he 
agreed, Chat ita Bill is payable on a Day poſt viſum, ft cannot be 
due on that Day in which it was p2eſented ; becauſe it may be not 
p20duced till the very laſt Minute of that Day, any that as to this 
Purpoſe, a Day ſhall be accounted twenty four Hours. 

That when Time is to be reckoned from an Ac done, there the 
Day on which it was done ſhall be incluſive ; as if d Robbery is al- 
ledged to be done on the oth of May, « Annæ, and the CUrit bears 
Teſte 9 Mali, 6 Annz, there the Day on which it was committed, 
ſhall be incluſive in the Pear; and becatiſe there cannot be two nine 
Days of May in one Pear, therefore the CUrit ſhall abate; it being 
exp2eſly requiired” by the * Statute of Hue and Cry, that it ſhall de ,, Elle 
brought within à Pear after the Kobberp committed. * 

ud 
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Stiles 382. 


Fut by the Opinion of the other two Judges, the 


aw 


"Bi Tis ee where Tim e n be ceckoned from Dato 


N fa2 in ſuch; Caſes, the Days on which they are dated, are 
generally excluſive of the Term. vt > roi. dean 


pl rg was 
ruled to. elmer oper; and as to the Plea of Non aſſumpſit, quod 
querens NN capiat per Breve. eee e mer 114 
1 "The — Boys improved this Caſe with ſome Obſervations of 
his, own, and the firſt is, That it was- my Lord Rolle's Opinion, 
That if a Ban ſubmits to an Award by a. Bond dated 8 Maii, ſo ag 
it be made in fir Days after the Submiſſion, in ſuch Caſe, if the 


Award is made on the ſame. Day, viz. an the- 8th of May, tis good, 


Hardres 485. 


1 Vent, + in 
1 Lev, 298. 
idem. 


becauſe that Day hall be inclufive of the ſiir. A 
6 Then. he obſerved what the Chief J uftice ſaid in his Argument in 
he | principal Caſe; 22. That he had; ſpoke with the Judges of 
B. R. relating to this Plea, viz. That the Defendant had made ng 
Defence, and they were of Opinion it was. only a trifling Ching, 
and that; if the Plaintiff had demurred Specially, and ſhewed it fo2 
Tauſe, pet the Plea had been good. 
He obſerves farther, That one of. the Judges was of Opinion, 
That an indebitatus aſſumpſit would not lie upon a Bill of Exchange, 
and to p2ove this, ſome Caſes were cited, 
Ihe firſt was a Caſe in r Mod. 285. and that was governed by Mi. 
ton's Caſe in the Exchequer nine Years before, where it was argued thus 
againſt the Action, viz. That there was no Privity between the Ac- 


ceptor of a Bill, who is a Defendaut, and the Perſon to whom tis 
made payable, who is Plaintift; and therefore there being no Con- 


ale between them, either in Fact or in Law, an Action of Debt will 
t lie. | | ihn rah 
On the other Side, to maintain the Action it was faid, That tis a 
Rule in Law, That an Action of Debt will lie where the Common 
Law, or any particular Cuſtom creates a Duty; and that this being 
a Duty created by the Cuſtom of Merchants, therefore an Action of 
Debt would lie. by Te 447- 
But my Lord Chief Baron Hale was of Opinion, That the Ac- 
ceptance of the Bill did not create a Duty in the Acceptor, becauſe 
the Drawer was ſtill liable, and he is the Debtor notwithſtanding 
fuch Acceptance; and that the Cuſtom did not extend to create the 
Debt, but only made the Acceptor onerabilis to pay the Money if the 
Drawer did not pay it; and was no more than a collateral Engage- 
ment, or Promiſe to pay it if the Drawer did not; and ſo not like 
the Caſes where Toll is due by Cuſtom, or a certain Sum due to 


the Lord of a Manor, by a Cuſtom for Pound-Breach, or a Fine up- 
on Admittance to a Copyhold; for in all thoſe Caſes an Action of 


Debt will lie, becauſe a Duty is created by Cuſtom uſed in thoſe 
Places. In | | | | 

And as a farther Proof of this Matter, the Serjeant cites his own 
Book in the Caſe of Bromwich and Lloyd, which was the very laſt but 


two before this ; and there an Indebitatus aſſumpſit was brought upon 
a Bill of Exchange ; and the Chief Juſtice was ot Opinion, That ſuch 


I | Bills 
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Appendix.” Rs EONS. >, 
Bills were now of general Ul, and that mig dete en in 
Evidence: upon an indabitatui uffrepſit at the Trial; it was 
brought againſt the Drawer, but in this Calt aga (E'the- ere 
weſt may make ſome Difference, wv bor 1 n O 916) 95 - 


— farther obſerves; That im ihis Caſe —— 1 nos; and 2 
Kg gen altebged, ag it was in the Cale ok cy wen — 
5 tethe Wiaimeiß and one Greeveſon, . 1425 
- * Merthandize, and that he-foounduin uſa cer, 
catorum made the Bill. 
wonder the Sergtant ſhöuld make this Obſervation, alter be had 
cited Hudrers Report, as above-mentioned; for if he had read chat 
Caſe, he. would Habe foufd that it was y Lord Lias Opinion 


That to inſert the Cuſtom in tie Declaratitn, would bomerel 70 


rfluous; now he mentioned this on to to ſnelorthe ioecverteng of 
the Defendant's CBurfal, in not oBÞferving this as well às he had done; 
but tlie Mis fortüinò Is, there-isno-Oceafion to inſert the Ciiſtom of 
Merehants, Ge. becanſe” the Declaration is bettter withoht it! | 
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In verſus 11 J. 
Hill. 9 W. III. Rot. 1833. 
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Tempeſt. 


Worceſter, ſſ. IN Replevin, &c. the Defendant ſet foꝛth, That he 


was ſeized, &e, in jure Uxoris, and lo auowed 
the taking Damage Fefant, &c. 

The Plaintiff replied, and dilclaimed any Title in the Place 
where, &c. but alledged that his Cattle entered againſt his Mill, 
and did Damage. and that immediately after the Treſpaſs, &c. he 
tendered 5 s. in Amends, which he averred was ſuffictent, and that 
the Defendant refugsed it; and upon Demurrer this Replication 
was held ill, becauſe the 'Tender was not alledged to be made be- 
fore the Taking and Impounding, but immediately after the Treſ- 
pals, &c. which may be true, and pet not befoze the Impound- 
ng: 

Now though 
uare clauſum fregit, wherein the Dekendant 
ſhall in his Plea diſclaim any Title to the Land in quo, &c. and 


hall alledge that the Treſpaſs was involuntaryz that in ſuch Caſe 
a tender of Amends at any Time befoze the Aftion bzought ſhall be 


good; pet a Replevin is not within the Letter oꝛ Equity of that 
Statute, and therekoze the Plaintiff ought to have Ferre expꝛelly, 
That the Tender was bekoze the Impounding. 

And ſo it was reſolved in * Pilkingtor's Caſe, which was in Re- * 
plevin, and the Avowry was for Pati Fefant, vis. That 55 A 
Diſtre(s 


the Statute 21 Jac. tis enacked, That in all :; Jac. c. 16. 
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Diſtreſs is taken in ſuch Caſe, the Plaintiff may tender Amends till 
the Cattle are Iapoumded, but afterwards tis too late, for then they 
are n the Cuſtpdy of theL Wr. 5d 

Her, 166. The Caſe of Jennings: and Confins, which is reported in He, 
Lit. Kep. and;the ſame again totidem verhis, in Litt. Reports, doth not come 
355. up to this Caſe, for the Tender is pleaded aſter the Taking, and be. 
fore the. Delivery of the Cattle; which Word Delivery, doth imply, 
that, they were Imponnded, for otherwiſe from whence ſhould they 
be delivered. ner g3 hon itt rt 
i And it ſeems a Nicety in the principal Caſe,-That the Tender 
might be taken to be after the Iapaunding, when tis expreſly al- 
ledged, that it was immediate after the Treſpaſs committed; which 
Word immediate, in Propriety of Speech, will admit of very little 
Time between the Treſpaſs and the Tendenmn. 
It was adjudged, That the Statute 21 Jac. did not extend to 
Replevins, but only to Actions of Treſpaſs, and that the Mlaintiff 
ought to have alledged, That the Tender was befpre the Impound- 
ing. | 
1.8 Rep. 149. 7 now the Serjeant comes with his Nota's, That the Avowry 
. a, was not well pleaded, becauſe tis, That the Husband only was ſeized, 
5 57 when it ſhould be, that he and his Wife were ſeized jure Uxoris; 


B. 514, B. | . 
21. B. and he tells us the Precedents are ſo, but he mentions none, and 


Ent. "Uh therefore I have done it in the F Margent. 


B. 554. B. 
1 Saun. 253. 


— —— — — 


0 a 29 144 V. 1e 
Clover verſus Barry. 


; 


1 Br 


6 4 ws ey Ir | 2 8 hy HELI 
Cooke. *,” * Fal. 10 W. III. Rot. 308. 


London, ſſ. 3 Bord fo2 Per foꝛmance of an Award. 

n vl The Defendant pleaded an Award made, by 
which he was o2dered to pay 501. to the Plaintiff, and that he ſhould 
make a; puhlick Acknowledgment of his Dffence, at ſuch Time and 
Place n, London, as the Plaintiff himſelf ſhould appoint, &c. that 


he had, paſa the 50 J. and that the Plaintiff had not appointed any 
Se. , | x ' | | 


Place, &c Ae. STA 6 on + (46.489 
„The Plaintiff replied and confeſſed the Award as afozeſaid, and 

that the Defendant was to pay. 501. fo2 Coſts of Suit, which the 
Plaintiff, had expended in pzoſecuting the Defendant fop a Battery, 


&c.. and tu make a publick Acknowledgment as afozeſaid ; and allo, 


that upon Mayment ok the 50 1. they ſhould execute general and mu⸗ 


tual Releaſes; and that he had appointed a Time and Place fo the 


Dekendant to make an Acknowledgment, of which he had Notice, 


and avers, That he had not paid the 50 J. and upon Demurrer it 
was objeted, 7: Ou 405 200 ago * | 44 * 
That this was not a final. Award, -becauſe the Time and Place 
of making the Acknowledgment was -refetred.. co the Plaintiff, bim. 
1 


ſelf, 


TIA x Appendix. N — 2 
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ir, wy and it being a ruft repoſed. in the Arbitratozs, ta make a fingl 
Had of the: Controverſy, they.could not refer any. P04 ts: the 
PlaſntiEhimſelt; oz td an other Merton.) 
+ By it was auſwered,: That this was only a little Circumſtonee, 
and no m—_ — —4 the r of the Award was, That the 

1 the 50 1509 13400 2557 
. Wende TING th the: ary, Jha, ag) a Bale e Syle 219. 
coe a pkg pions s only: finer AG, and doch og 

Cj] FAS * Or. 8 IO: tO t 

Gente el, if it had Wo, for EB 888 void ng loft wo. then 


tha Onhinrators) had delegates. - their Aughonity 10 Warden which 
they; not dgy d 55 in 2112 
> dt was objeitad;;:Thab the Award; was dt one Side, kor the 
pine was Op: execute r Reet en the Deſendant had 
ade-an-Ackn owlenguent; ol bis Oftencez; and that was nat to be 
done til the Pfiaint ic had 2 both Time and Place, 8c. 
which he was not obliged to do; and la by Conſequence the other 
was not obliged to ſign a Releaſe. 
Ta which it mas anſwered, That the 50.1. was to be paid in 
Satisfaction of the Coſts, &c. and by that Payment the Plaintiff 
had a Recompence fo2 the Injurp done, if ſo, the Defendant is dil⸗ 
909 dds thus the Award becomes recipꝛocal. 
wag kärther objected, That the Replication was lll, be: 
nue 2 Dekendant had x that he had paid the 50 1. which 
the {Plaintiff now denied; ſo that he ought to have taken Jllve upon 
this Aflirmative and Negative. 
At was answered, That ik he bad taken Jſſue upon the Mon 
Werne he had been catched as the Pug was in * Veal and * 1 Saund, 
ener LEAN wbich 290 thus : Loy eee _ 
Award wWas de, 8 hat the Defenda ndant mould pay Money ; 
to 12 Plaintiff, and that Both mou execute m! tual Releaſes. : 
The! Defamdant, acknowledged that an Av was made, and | in 
pleading it, the ſets. 17575 That the 2 awarded him to pay 
the -Money,, and, to; Fn 3 e büt, he did nqt Tet forth 
the other Part of the b. the Plaintiff was likewiſe to 
3 a” a wert, at che had poid. the Money, 
and {igned 7 
The Tn ro0j and _omjited Vkewiſe that Part of the. A- 
ward which would have made it good, and tendered au . lſſue PROP 
Mee ofthe, Money... 
q The! Defendant. waived. the 7 8 Als leaded. an. 11 Rejoinder, 
upon Demurrer had Judgments becay 198 85 3 pleaded, 
4 gertainly naaght, it being of one Side, at it being void in 
it ſelf, though the Defendant, had pleaded Na ee tis not ma- 
— z becauſe it doth not ſignify, whether a bad Aa is Pexform- 
Or not. 111 
on The Plaintiff ſhould. "ary tet tou h that il, the r which 
would have made it good, v. T Forth that he Arbitrators had awarded 
. to give a Releaſe to the Defendant; ne then aſſigned a Breach, 
' þ FE. | wat 


* 


and tendered: an Abe 15 Noni ay Wert 


0 yay arhnowtevgey ar beth 


w_ —— —y node - . ”- 2 


Te klögey : der a 


doneithat it, hel ſnhaff never afterwatls all gu any [Thins 6 


the Award good ; and, ſo he was eatthe@'b — Pleadir 
Defendant, "VIZ. by b. "his: endeririy ep e 6401 ehe had ſert 1. 
2 902 < ER 1615193} ny; 7 Ins 


ter in ia klear Light” 201 
4: Then it was objettey, That t e Plaintiſf Hig Wepticatton, 

VF Pra? "which mult echt very Award ag 

E mutt not ai; 

e 


et fozth dy the fit" 5 ar; . 
Tedge any nem Märter as he hath ine; b ec 
pärture krom what he Tal befbꝛe n“ b 9 . t 
[* CWhithObjetoh wu ehus atifwerev, viz, Chat the ae 
not ſet foꝛth mother Award in his Replication, but had only ſhtwey 
that Pakt of it which was omitted bythe Delenvant in his Plea, 
The Court adnwged' the Awarv and Replfcncte to be good, bit 


incline d that Part ö it, viz. the Appointmeft of the Place and 


: Time of: Fknothlevgingx the 1 was not! UB {tought tobe, 
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Pos, Exccutor of Lid, alk , 2 
N empeſt. Mich: 10 W. III. Rot. 418. 


„ f. As E by the Phalntik, as Executoz, Ac. ng 

kozth, That the Detendant 4 Julii, Anno 5 Regis, 
- &c. wag indebted to his Teſtatoz Bevis Lloyd in ſo much Money, 
retetved by the Dekendant fo? bis Ale; then e declares upon an in- 
ſimul computaſſet, &c. 

The Defendant by Pꝛoteſtation faith, That non aſſumpſt, and 
then pleads in Abatement, That the Defennant's Teſtato? Bevis 
Lloyd wag outlawed at the Suit of Edward Woodward ; and avers 
the Identity of the Perſon; and upon Demutrer 

The Chief Juffice held, That the Debt was foxfeited to the King; 
ik lo, Ts Attoꝛney General might exhibit an Jnfozmation fo it, fo2 
tis a Debt executed, and though the outlawed Perſon is dead, bet 
the Outlaw ſtill remains in Foꝛce. 

Tis true, it might be otherwiſe in Things Executozy, after the 
Death of the -Perſon outlawed, and therefoze he held that the Plea 
But Juſtice Powell was of a different Opinion, viz. That the 
Defendant might plead tt either in Abatement 02 in Bar. 

Ihe Serjeant obſerves, That in 11 H. 7. 11. pt. 27. tis held, that 
the Defendant might firſt plead in Abatement, and afterwards in 
Bar to a Debt; I have looked into that Year-Book, and there is not 


A Word i in that Page * to this Matter. 
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The next Caſe cited, is between * Smith and Bernard; tis tepozt- * Ow: * Owen 2 2. 
203. 


ed by Juſtice Owen and Croke. fl. It was Debt on a Bond, the Cro. 

Defendant pleaded in CR aw the Plants was outlawed 3 

and it was held, That ea ot Sutlawꝛy goeth in 

Bar to the Aﬀeon ; — the Debt is foxfeited to the King 5 but 

'tis not fo in an Adtayc.of Debt upon: @/ſiwple; Cymtratt. \.,.. on N 
But the Law is now otherwiſe, fo2 any ons ye Is a good 
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m, * "Trith,x Annæ. Rot. 'x186. 8 J 


Wera ee 1 ation on the Lal was totinht tr fo mite 


land, fl. ep, due to the Plaintiff fo; Barley, and the 
Declaration was abon pf  Indebitatus alludipf it, a quantum meruit, 
a mutuatus and an inſimul computaſſet. 
|. Defeaibant org That the Caules of Ativn, ne earum 
iqua, accrew d in kurs. 
The Plaintiff replied, That the Ciifes. o of. ation; 1 Gve honriul- 


la earum, accrewen within ſix. Yeats „ & hoc petit ik, f inquiratur 


per patriam: And upon Demurrer he har Judgre it, fo2 it was 
a direck Affirmative of what was dented in the Bar, and there- 
jon pat tendered an . age Latent ought to have 
ome, 18 | | 
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fler c 
55 155 und ir . rwi 
to th it „el of, 11 7 5 * jt Remaind 
homas More, aid t ies aes Nags 


Robert More, and the Heirs Males of his — 3 . Aae to th 
Þeirs of the Body of the ſaid Richard More, upon the Body of 
Bridget to be begotten ; Remainder to the Rigbt Heirs of the ſaid 
Richard foꝛ ever, with Power to make Leaſes foꝛ twenty one Pears, 
02 fo2 any number of Years determinable upon three Lives, &c. 

That the Marriage was had between the ſaid ſParties, the Fine 
levied, and the Recovery ſuckere d.. 0 7 41107 


That Richard More, — 8 W. demited the Lands to 200 — 
_ tiff Walters fo2 Minetyn 


et het 


#7 4 Ts 


10 8 f 


al 5 dget. Ben! jos he jour, 


u ben dre nf Hine Mas 
Do or 


| 400 8 2 ko e , t e abe. that De 

rn "Ns "Sil age, aud bekoze He Tepiey 
VII. I No pris, 48. tof f'the Land! to 
his Bꝛother Thomas 14 to the Uſe of Robert More fo2 Life, if 
the ſaid Samuel ſhould fo long live; and if he ſhould happen to die 
in the Life-time of the ſaid Robert More, then to the Ade of Richard 
More, and his Heirs during the Life of Robert. 

That Samuel died leaving Robert, by Reaſon whereof Richard en- 


tered. and was ſeized fn Fee, and being ſo ſeized, made a Leaſe to 


the Plainti® Walters fo2 Ninety Pears, if he the ſaid Richard and 
Walters, and two other Perſons named in the Deed, ſhould fo 


* live, under the ſald pearly Rent, 


. | That 


, 


7 | Appendix C ! 


That Walters entered by Uertue of the Leaſe, and: the ſaid N 
chard: More, being ſeized ot the Reverſion; granted the lame to 
Thomas More of Claynes, and to his beirs 5 to which Oꝛant the- 
Plaintiff attomed. 912 OR wort 

That the Defendants de i inzaris ſos propria took the Cattle; then 
he traverſed that Samuel More was ſeiled in Fee at the Time of the 
levying the Fine. Vo 11 

The Dekendant replied, That Samuel More was ſetzed in Fee at 
* — 1 and thereupon they were at Jflte, and the 3 bad 
a erd ck. * of Y 

And it was moved in Arreſt ot Judgment that this was an imma⸗ e 
terial Iſſue, and that the Right was not tried; koꝛ the Plaintiff had 
not anſwered the Cognizante as to the Fine levied by Richard More, 
who was eſtopped by it, and could not afteriards convep: the Re- 
verſion to Thomas More of Claynes agatnſt his otun fine | *- 

So that the Right to the Rent relerved was veſted in Robert 
More, by QUertue of the Settlement in 1650 ; and it was not ma⸗ 
terial whether Samuel More was ſetzed in Fee, &c. at the Time of 
the Fine levied, becauſe Richard More, -who claimed under Ssamuell, 
had joined with him in a Fine, and by that Settlement had convey: 
ed the Lands to Robert More andthe Heirs males of his Body; ſa 
that the Seiſin in Pee of Samuel is onlp foꝛmal, and to induce the 
Matter, and therefoze not traverſable; fo2-which Reaſon: it was in⸗ 21 14.6. 14. 
ſiſted that the Uerdi# ſhould be ſet aſide, and a Repleader awarded per New- 


BB r 


to the Coghizance, 'which was ruled accordingly. yr, en. 
The Ser jeant hath delivered no particular Reaſons given by; the F 
Court, but his own are as follow: N on 1 1 


7. Suppoſing a seiſin in Fee had not been alledgen in Samuel 
More, it might be a Queſtion, Whether the Cognizance is good? 
Becaule in pleading a Fine, tis uſual to alledge that one of the 
Cognizo2s was feized,. &c. and being ſo ſeized; levied the Fine 
_  *Tis true, my Loꝛd Dyer tells us, That anciently the Courſe was 
otherwiſe, and that it was ſufficient to ſay generally that quidam 
finis:ſe levavit, becauſe it might be of a Reverſion, of which there a 
cannot be any Seiſin alledged. e 

And here the Serjeant hath ccantulind almoſt half a Page ad - ; 
Djer; Word for Word, and hath made it difficult to, be underſtood ; 
and. therefore I will explain it. 

By the Statute 1 R. 3.“ 5tis enacted, That all 8 and! . 1 
Ceſtui que uſe ſhall be good againſt him od his Heirs > Now ſince this 1. 
Statute Fines have wk, uſually levied by Ceſtui que uſe, as eftectually as 
if they had been levied: of immediate Poſſeſſions and Seiſins; and by 
the Statute f 32 H. 8. Fines which have been levied by Tenants in 1 32 H. 8. 
5 ail 5 7. a Policion, e jon, or Ute, ſhall. be a good Bar to the cap. 36. 

titai 15 

Nov by the Statute * 4 . To i [which tells us who ſhall be cadeſmn ** H. 7, 
ded by a Fine, there is a Saving to every Perſon not party or privy ca. 24. 
toithe Fine, and that they may except to it, and plead to avoid it, 

Thas none of the Parties, nor any to x Uſe, had any Thing in the 
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380. B. 


10 H. 6. 21. 


pl. 71. 


3 H. 7. 9. a. 


0 1 
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# 4 © 
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22 H.6. 7.4, 
33 H. 6? 21. 


pl. 20. 
2 Inſt, 522. 


* 5 a. 
3. 


12 Ed. 4. I 


*8H.4. 7,8. 


3 H. 6. 27, 
28. 


Land at the Time of the Fine jeviedʒ and this proves that the in. 


cient Form in pleading a Fine was thus, wiz. Quidam finis ſe leuauil, 
without alledging any Seiſin in the Cognizors. Z 
Now the the Words ſeized to their Uſe are added in this ſaying 
Clauſe, (bot by the Bythat is a Miſtake, for the Word ſeized is not 
in the Clauſe) yet anciently before the-Statute it was ſufficient ta ſay, 
That Parter ad finem nec earum aliquis nibil habuerunt. 
There are Pꝛecevents which ſew that tis not neceſſary to al. 
ledge a Seiſin in the Cogni30z, viz. In Raſtal's Entries twice in 
' The next Book cited is 10 H. 6. where Serjeant Forteſene diſtin. 
iſhed between a Fine Sur ance de droit come ceo, & c. and x 
ine Sur Cognit ame de droit tantum with a Releaſe; for in the firſt 
Caſe you need not alledge any Sein in the Cagnixor, becauſe by 
that Fine he muſt be intended to be in Poſſeſſion; but in pleading 
the other Fine you muſt alledge a Seiſin in the Cognizor, becauſe the 
Fine it felf imports, That he bad nothing in the Land at the Time it 
was fevied? 75 554 990 00ED9T eat 50s Faitngd goth 
Jn 3 8.7. tis ſaid; That ft a Fine is pleaded, and the Patty 
would avoid it by ſaying, That partes finis nihil babuerunt, the other 
need not reply and ſhew which of the Cognizozs was ſerzed ; which 
implies, That he had not affedged it befoze ;-from whence it follows, 
That the Travetſe and Tſe taken upon the Setſin is immaterial, 
and a Repleader ſhouly'be awarded. 1: 


But admitting thar the conſtant Fozm of Pleading had been to 


alledge a Setſin in one of the Cogmizors, pet the particular Eſtate 
ought not to be traverſed, becauſe if eit her of the Cognis oꝛs hath 
any Eſtate, the Fine is good. IP f eee 
. And to prove this, my Lord Brook's Abridgment, Tit. Fines. 109 is 
cited, but tis a Miſtake; for there is nothing relating to it. 4 
Tis true, in 22 H. 6. the Lord Chief Juſtice Newton was of that 
Opinion ; but when the Tenant pleads in Bar againſt a Fine dur 
Cognizance de droit, &c. and alledges quod partes finis nthil habu- 
erunt ; the Demandant need not rejoin, and chew a Sciſin in the 
Cogni302s, becauſe the Tenant himſelf ought to have pleaded fur: 
ther, and ſhewed who was leiz ed, and ſo to conclude his {lea to the 
Country without any Rejoinder at all; foz if the Demandant ſhould 
rejoin, he might tender a falſe Jſſue, viz. He might lay in the Aſür⸗ 
mattve quod partes finis aliquid habuerunt; which is very incertain. 
Admitting ſtill that the Fozm of Pieading had been to alledge a 
Seilin in the Cogntzoz, pet there is no Authozities to warrant a 
Traverſe of ſuch Seiſin, except 46 Ed. 3. 24. pl. 20. and the Pear- 
Books in the * Wargent ; where the Reader may find that in Treſ- 
paſs the Defendant pleaded, That the Plaintiff's Anceſtor, and whole 
Heir he is, levied a Fine Sur Cognizance de droit, &c. The Plaintiff 
replied, That at the Time of the Fine levied, and before, Cc. he was 
ſeized of the Land, «bſque hoc that partes finis aliquid habuerunt. 
Now. if theſe Authozities are Law, then this is not the right 
Way of Pleading; but yet theſe Pear-Books do ſhew that the pre 
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| 1 Leon 77, 
inch brought 4 Formedon in deſcender againſt 1 And. * 
Richard Bampfield for a Moiety of the Manor of Mols. 
The Tenant pleaded, That Job Lord Zoxch, the Graridfather of 
the Demandant, was ſeized in Fee of the faid Manor, of which the 
Gid Moiaty was Parcel ; and being fo ſeized, levied à Fine thereot 
to Ainſworth, with a Render to the ſaid Jobn in Fee, &c. whoſe 
Eſtate the (aid Bempfie/d then had; and ſo petit Jadiciaar, if the De- 
mandant ſhoyld claim as Heir in Tail againſt the Fine of his An- 
ceſtor. N | | 
The Demandant replied, That at the Time of the Fine levied Jobs 
Lord Zonch, & v. was ſeized only of a Moiety of the ſaid Manor in 
Fee, and that one Bampfeld {whoſe Heir the Tenant is) was ſeiged 
of the other Moiety, and ſhewed how, but did not traverſe the Sei- 
ſin of the Cognizor, as alledged in the Bar; and upon Demurrer, 
this Replication was held ill, becauſe the averring tliat Beapfield was 
ſeized of a Moiety is not a direct Anſwer to that Seiſin alledged in 
the Cognizor, tis only argumentative, vis. Bampfield was ſeized; 


ergo the Cognizor was not. 33 7 einne 
Tis true, it doth not feem to be conſiſtent that bath ſhould be 
reſpectively ſeized of the fame Thing at the ſame Time, no more 
than if one pleads. that ſuch a Perſon is living, and the other re- 
plics that he is dead; but yet without a Traverſe ſuch Pleas are re- 
pugnant, becauſe there are two Affirmatives in them ; upon which 
an Iſſue cannot properly be taken. Vt oth? OE ; 
lt was Juſtice Rhodes who excepted to that Replication, viz. That 
it was not good without a Traverſe of the Seiſin in the Cognizor; 
Serjeant Moor, who reports the Cafe, takes no Notice of the Excep- 
tion, nor my Lord Anderſon himſelf, who was then Chief Juſtice of 
that Court where the Caſe was argued, 84 . 
Hie tells us indeed that the Replication was ill, but doth not ſay 
for want of a Traverſe of the Seiſin in Fee in the Cognizor, but be- 
cauſe it was not a full Anſwer to the Bar; for it was no more than 
that Bamypfield, at the Time of the Fine levied was ſeized in Fee; 
and he lays down this for 4 Rule, vis. That every Bar ought to be 
anſwered. either by confeſſitig and avoiding, or a Traverſe z and our 
Serjeant bath added ſomething to the Rule, (is. or by Denial) and 
tells us, That partes finis nihil haluerunt bad been a ſufficient Denial 
of the Seifin alledged at the Time of the Fine levied, and that in 
Effect it was a Traverſe, tho' not introduced with the Formality of 
 Mrebſqne fee, G rr. | 1 
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85 chat dpd the whole Matter, the alledging a Seilin in Fee i is 

on a Founality to induce a'Plea to a Fine; but tis not Batter 
* ok Subſtance to be traverſed ; lo Judgment was * againtt the 
Plaintiff, | _ v1 | TEENY $9 $55 156M 1:2 1108 
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$oriierſet 05 7 EBT voi Bond fo2 Perfozmance of an Awaty 

8 of Arbitratozs, choſen by the Parties, Plaintif 
ah Detenvqut; and one Nathaniel Hilliard, to determine all Con: 
 troverſies between them, or either of chem, fo as the ſaid Award 
be made befo2e ſuch a Day, 

The Defendant-pleavs Nullum arbitrium, ce. 
Che Plaintiff replted and ſhewed the Award wave, and amongt 
Things, that they-fhould ſign General — and aligned 

the- Breath: and upon Demurrer, © 
It was-objeed that the Award was void ; for by the Submillon 
it muſt be intended that there were ſome Differences between all thre 
of the Parties; but Hilliard is not appointed to do any Ching. 
Noi if it may be intended that he was equally concerned with the 
Plaintiff Hayne, ft may be a Queſtion whether he lubmitted thele 
Controverſies to the Judgment of the arbitratoꝛs; but let that be 
as it will, the Award is void; 'fo2 if Hilliard was rqually concerned 
in Intereſt, and had not ſubmitted himſelf, &c. then it muſt neceſſa- 
rily be void, fo; want of a Power in the Arbitratozs to make an 
Award as to him; but ik he had ſubmitted Himſelf; &c. it will alſo 
be void, becauſe he is not appointed to do any Thing, and pet he 
will take an Advantage of the Releaſe to the Defendant : ; fo2 a Re- 
leaſe to one is a Releaſe to both, 
* 1 Rol. And fo? this Purpoſe the Cale ok Harris and Painter was cited, 
Abr. 261. Where thꝛee of the one Part, and one of the other Part ſubmitted 
themlelves to an Award, ita quod, &c. 
The Arvitrato2 made an Award only between two or them, and it 
was held void. 
+ 9 Rep. 98. ls true + Baſpool'S Caſe is again this Dpinion, but it was 
not in Point ok Judgment. 
The. Condition of that Bond was to ſtand to the Award of an Ar- 
bierkter, to determine” ll Matters between the parties, it4 quod, Ge. 
and the Award was made; That the Defendant ſhould pey unto the 
Nlaintiff a Sum of Money Conſideration of a Promiſe to bay 4 wwe 
5 long fi fincedue'; it was objected that the Award was void. 
'0 . Becaule it was of one Side. 


the only Mater of Controverſy between the Parties. | 7 
Ex: 0 
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2. Becauſe it did not appear that the Payment of: the Money was 


«i oe te AR P 27 5d. ae 


tual, for one-was to receive t hie TRecer + wink f 
| Bibel Sto the othex of fre Frjo thife Sb THE, 55 Oy 8 
| ane & the ther Excep e sehe a dente genlet 116. 18 


ik He pbitrator eas onl 
the Subf Mffion is of Teveral Þ | 
_ Tade WE Præmiſſir, there the "RWARA mdft bY diatle of Al. or ts 


h other, rt. Aid 


du ag Adee Bie che 47 5 Futte : 5 ee 
ne“ Siber, and o the other! Side, ſubmit; 0 
nt Sir B. of all 15 11 the Patties 5 Ac. 


U ˙ I BE RE IT IGPRTE 


5 Ae 5 
wk lt ſt Gas ater a5 1 ſe He i lig 


"Fete flerd verb) . hr on, 2 * 


ere mine all Differences, 12 Kh 9000 wie te Subthi 
= bt 55 150 e vad Be 2p 


void. 


Shards 4 


"YEE were the ee. n | 
"thy Lord Co Ka as ps 5 "the" 1 Caſs : | j 
ig Al A wh 5 1e Kis gt bo 0 , for* of 1 i = 
"ofie Part; and. oh&d 5 ober Pane 1 


* 98 wn & WH of 


125 les ko Awbra, 
the Arbitrator m ce e it bet 7 5 0 = 92885 tie P 15 nd. 'the 
all be g "4 
© But on the vth "Sive if wan Filed Fat the wei 4 K. 2K. 3. 18. 


B. may make an Awity of ul Things, which the er hays ana 

the Behr ointly, ö ü any we r Batter the th 

had againſt him; and that. Caſe doth not differ from this; only there 

this. ubttition! "was! not conditional with. an ita quod, as tis in 1 
Sit certainly thoſe” Wbzvs can mitke no Diffetedct” betaiſe they = 

-onff kettram the Arditrato: in Point of Tithe; but do not befeat him 92 wi 

of that general Authozity which he had to make an award. w_ 
Now in the pzincipal Caſe, the Submiſſion was to ſtand to the — 

Award of Arbitratozs; what to do ? CTUhy, it was to determine all 

Controverſies between the Parties, oz either of them. If it hau 

been\vr\any_of them, it could be no. Queſtion ; and therefo2x leſt a 

good Intention ſhould be operate, it may be lo erpounded ; fo? cer- 

tainly it was intended ane them. that an effetual Award ſhauld 

* made between fom em, tho! it might not be between 


ehe Cote or Hztris atm Panter was not tirlly ſtated on the other 
Side; fo2 in the Condition of that Bond it was recited, That there 
were ſeveral COntfd erlich between the Parties.” Ke the Subiniffion 
was conditional; ita quod, &c. the Award be made between them: 
Now there was one-teft out, and there being nothing awarded as to 
Him; therefo2e that award was held 901d. 
The Setjeant adviſes his Reader to look into the Cole of ie 
and Ahderfon 'verfus Haynes, where the Subinifſion' was by thee tata 
ita quod, &c: tht Awürd be m be between the Parties, ot any 
Hemp there an Award made between two alone was held- 9 9 by 
Keaſon-of e e but if there han not been any kuch Cos 


. the Dub mi fr, then the Award. mut have: been -miade. between ® tile 371. 
q „ ? 


5 R The 


— 
— — — ane 


— 
— — 2 — - — 
— —— — — Ä— ol 1 — — * 
* — 


N 


The. Serjeant bath 7 ma Gas to ſhew the pro Sian nifica. 

tion 0 Male Words either of 56 989700 g 
12 lt two ſubmit to an Aal fo. as it be is Se. and de. 
250. No. 6. rel to either VV. e there $6 Word, either Hal ſt be. interpreted 
to 
hes another Place the Word e either tler was expounded as it z it had been 
every one. of the Parties; but my Lord Anderſqn doubted it, and 
well he 'm ight, far t/a an Expo 1 which inverts the Fenſe of the 


My. Lord Rolle tells us, That. the Lan Latin Wor defor either is erqu, 
which, pl be, conſtrued both Hard: but certainly he: had not con- 
*I Leon 244, Culted | the Grammarian: „ 28 the ſudges did, in, Sheldon s. Cale; for 
if he Tac They, wo "Pon 1 770 told. þ him that auhbet partium is the pro- 
. per W for either 3 
| * ws 5 0 e are * 55 Numeraſs, a are 7 5 


Cro. Elix. 
448. 


8 $ - ” 


N taken 10 0. Latin Authors, as.in 17 7 and many more, 

VIZ. in utrumque parat us; which Words were | poken whether. to live 

or die, for both cannot be done at the ſame Time”; yet the Lawyers 

5 Rep. 103,10 Þ Hungate's Caſe tell us it ſhall be taken both Ways, that is, 
52 Eli. Jointly and ſeverally, geeording to the e e ut, evitetur al- 


885. JO 
Moor 642. £ 


1dem. 


Conell verſus Devall, Executor of Kendall, 


| Cooke j Trin 2 Anne; Rot I 107. 


* 


Norfolk, ſl. N Attachment of Puvilege was n by an at 
| toꝛney againſt the Oefendant,. as Erecuto? of one 
Kendall, fo2 Fees and Expences in ſeveral Suits in which he was 
employed by the ſaid Kendall. 
The Defendant pleaded that the Teſtatoz Kendall was indebted 
to one Lombe, late high Sheriff of Norfolk in 300 l. on Bond, 
which was not ſatigfied ; and that the Bond was ſtill in Fozce, and 
that he had fully adminiſtred, &c. and had not Aﬀets ultra 10 J. to 
ſatisfy the ſame die exhibitionis Billz, no afterwards. 
The Plaintiff replied that the Bond was given to Lombe, con- 
ditioned that the ſaid Kendall ſhould well and truly execute 3he Ol. 
ſite of a Bailiff itinerant, &c. during the Time he ſhould be Sheriff, 
KXK⸗ec. and that he per koꝛmed all Things in the ſald Condition. Tie 


4 
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The Defendant demurred Specially, fo2 that the Plaintiff did 1 


not alledge in his Replication, That the Bond was made upon no 
other Condition than what he had ſet_fo2th 3, foz Conditions in 
Bonds comprehend ..leveral Matters, and genetally (omething 

in the Negative; therefoze the Plaintiff ought to have ſhewed 
That what he alledged in the Replication) was the whole Eondi⸗ 
tion of the Bond, oz he ſhould have ſet it koꝛth in bzc verba, and 
have pleaded Specially to thoſe Parts ok. it, kein the INe- 


gative, ik any ſuch there, werr̃re „ YU: 
aut this Etteption "was not allowed, becaiiſeifthere was any if 
Thing moxe in the Condition, than what the Plaintiff had let fozth, 4 
*ft ſhould have been chene on the other Sideme. bh 
2 Lf to þ20ve this, che Fed Reſolution in * Meriell Treſattös | 
C e was cited, which mas une e ' $37 343-7 4 ; 

In Debt againſt ap Adminiſtratrix,. e pleaded, = 
"teltare entered into a Recognizance of g ,. to B. id be paid at ſuch | | 
'a Day, pro vero &- juſlo debito. aa 3 nnn 4 

Ihe Plaintiff replied, That the ſaid Recognizance was acknow- 
edged for ſecuring the Re-payment of 400 l. only, which was paid 
_— accepted in, full Satisfadtion of the ſaid 800 7, and that it was 
kept on foot, and not cancelled, per fraudem of the Defendant; and 
. -r UN Peas Gone oat i d 7 

lt was objected, That it was abſurd to aver 8001. was to ſecure 
the payment of 400 I. becauſe it was cotitrary to the Recognizance 


["*- 


— 5 » er 11 een 4 bn * g Rep. 110, | 5 
ſhe” pleaded;” That her In- | 


” 


, ergry oh indy xWae 
-, Beſides, if ſuch general Pleading ſhould be allowed, yet the Plain- 
tiff ought to ſhew when the 400 J. was paid; but as he hath plead- 
ed, it doth not appear whether the Money was paid at, or after the 
Day on which it ought to be paid. F 
Now the third Reſolution in that Caſe is, That ſuch general 
. Pleading was good; for though the Payment was after the Day, yet 
the Cognizee having accepted a leſs Sum in Satisfaction of a greater, 
it was ſome Ground for the Plaintiff to aver that it was kept on 
foot by Fraud. . e , 
And thus the Plaintiff, ought to have concluded his Replication, 
viz. That the Bond was kept on Foot hy Fraud; and ſo are all Co. Entr. - 
the Pꝛecedents of Replications in ſuch Caſes. af 3 182. 

But this Exception was not allowed, fo2 the Plaintiff may either 
rely on that which he had pleaded and ſhewed to be a Fraud, oz con- 
clude his Replication as above-mentioned. 

Vut then it was objefted on the Behalf of the Plaintiff, that the 
Bar was ill, becauſe the Defendant pleaded he had fuily admini⸗ 
ſtred ante exhibitionem Billæ, when it ſhould be ante impetrationem 
Brevis; and this was held to be an incurable Fault. 

| The Serjeant tells us he had this ex relatione of his Brother Jennor, 
who was of Counſel for the Defendant, and probably might draw 
| this ill Bar 3 of which I ſhall take no farther Notice, only I can- 
not help upon this Occaſion to reflect, that many Men, as well of 
the long Robe as others, are to their eternal Misfortune craſſo ſub 


aere nati. 
Pearſon 


* 
4 2 
o — [4 1 * 4 3 4 » 


i! {He 2 7 Gio of; 1212 161] 1 | Jil e » 38tt 

» gu! -- $3503.39] „e % rho 
"Pacer LIFE Yes oo 
4 ut 5 ein TG 3114 380 $7339 #1417 $613- 11] 
bo! EE "Pa 11 W. mW. Rot. 368,” 50 du 2: 
ini 8 — 2 If}? 90 10 13 


ö Aa ee a: . OE meruit 
y the 


Ws 107 US \ was 1 6 nat N 
avi U In dune That int the Plaintie 


ad d20ught her r to Henfx Dotritig „&c. 
* The Bad reps ted, That 185 15 krationem Brevis, c. che 
en kerne and.concluvrd Countrey.. . 
he Defenavt: vr denitit red Spectally, d ud ko: Catiſe ſhetved, That 
the Blälnkiff in her Replication, did fr affirm that che was Sole, 
which ſhe. ought. to have done, and then traverſe that the. took Dot- 


fing te be her ien: aud 1 mie Jeans. the Mukkloge would 


"come n £ ap 
” © "hate ſame Seri. Kant Was of of Cob lik 91771 8 for t the De- 
Nüdant in this Caſe; but Stahl the Catife Shi is. ſewed in the 


Demprrer, is no more N Quibble 3. for I would fain know, 

ether the Matter in the ſea and Replication do not amount to 

1 * and Negative, upon whit ha plain. Iffue may be 

| 2. For, one affirms that ſhe was married, and the other irh 

Fa was not; therefore what Reaſon can be given why ſhe ſhould 

fay that ſhe Was Sole, and traverſe, tha t ſhe married Notting, and 

put the Defendant to rejoin that ſhe w: s warried ?. For 1s it not the 

ſame Thing whether the Iſſue be joined i in, the Replication or in the 

Rejoinder ſi 

Aim Eur. But the Serjeant tells us, be tod not find in all his Books of 

9. Tho, Fur, Entries, but that the Illue in luch Cafes was taken in the Rejot 2 
> op der upon the Traverſe to the Replication ; and probab ly it may 


Ear. 7. ., 


Ls. rd ſo, but tis not material whether the Iſſue be joined,in the Replica- 
203, 204. tion or in the W and fo FA i Offen of. rhe Court in 
e ; Us Leda th 8 
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Yarktbire, . r upon 00 dated #7 19 2 Anne, 


10 'T he Defendant eh Oyer ACE. the. Ouginal, Sc. he Teſte wbere⸗ 
bk was 16 Apa 2 Anne, and then he plcadep, That the Wric was 


"OO be bie the Date of the Bond, 


. | Sh The 


Hume of Dor. | 
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j Term in which it was produced; becauſe in Suppoſition of Law, 


D r R Je 2 


The Defendant rejoined and pꝛaped Judgment, Whether the 
Plaintiff ſhould be admitted to alledge another Writ than what was 
5 7 to him, upon his craving Oyer thereof in his Plea, and upon 
emurrer, 0 . 8 FEY | 5 

Thꝛee Judges were of Opinion, That the Replication was good, 
becauſe the Crit being filed, it was the Add of the Court to have it | 
read, and what was done by their Ower and Appointment, chall .7 
never be pꝛejudicial to him, oz hinder him from chewing the true | 1 
n | SS bh il 
This is not like the craving Oyer of a Deed, becauſe that is al- 
ways produced by the Plaintiff, and the Reading it is his own 
Ack; and therefoze in ſuch Caſe he hall never be admitted to ſay, 
That it was not the Deed on which he had declaren. , 
Upon this laſt Paragraph, the Serjeant hath made an Obſervation 1 
and a Ozere. | | | 
He obſerves, That a Man cannot demand Oyer of a Deed at, 2% 7. if 
any other Time, but when tis in Court, which is during the whole . Bn 


the whole Term is but one Day; ſo that the Court ſeems to have 
at equal Power to grant the Oyer of a Deed as of a Writ ; and if 
ſo, then it may be a Quere, What Difference there is between the 
one and the other? | - | 

Certainly none, if tis admitted that both are the Ads of the 
Court; but tis not ſo, for the producing a Deed muſt be the Act of 
the Party, but the filing a Writ, and having it read, is the A& of 
the Court. | 

'Tis true, they have Power to grant Oyer of a Deed, but it muſt 
neceſſarily be the ſame on which the Plaintiff did declare; they may 
alſo grant Oyer of the Writ, but that may not be the ſame on which 


the Declaration is grounded, becauſe there is frequently a Variance 
between the one and the other. ; | 


But as to the pzincipal Point, Whether this Replication was 
good 02 not, there was one Judge who differed in Opinion from the 
reff, viz. That when a Defendant craves Oyer of a Writ, and tis 
read to him as the very Mrit which is the v4 x of the Aﬀton, tig 
then the Ack of the Court; and when tis filed, tis then a Recodd, 
and the Plaintiff ſhall never afterwards be admitted to ſay, That 
tis not the true Crit 3 and ſo falfifpy the At of the Court. 

But admitting there ſhould be any Biftake in che Writ, the at. 
toznep kot the Plaintifk might rettify it when the Paper Book is de. 
— to him, o2 he might apply to the Court fo? that Pur⸗ 
poſe. | | | 9 

The Serjeant hath made another Obſervation, vis. That there may 
be a Demurrer as well to the Writ for an apparent Fault in it after 
tis entered on Record, as there may be to a Declaration for any Va- 
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Appendix. 
rriance between it and the Deed e which the, any wa 


brought. 
Plon 1 73 There are ſome Caſes cited to prove this Matter; which was never 
yet doubted, but that the Defendant might demur in ſuch Caſe , 
therefore this Obſervation is not applicable to the principal Matter; 
for to make the Parallel, he ſnould have produced ſome Caſes where 
the Plaintiff had demurred for an Inſufficiency in his own Writ, or 
for a Variance between the Declaration and the Deed, and not wher 


the Demurrer was on the Defendant 8 We. 


— 


— 


Alon verſus Biſhos of Salicbury, Brain the Pa- 
tron, and Sherwin the Incumbent. 


Trin. 2 Anne. 


* N. 0 
„„ 


Wiltchire, fl: UARE impedit to preſent. to. the Church of 
Collingborne Ducis, wherein the Plaintiff ſets 
forth, That Ed ward Seymour, Earl of : Hertford, being [el3ed in 
Fee of the Advowſon, made a Settlement. of his Eſtate, and inter 
alia) of this Advowſon to the Uſe of himſelf fo2 Life, Remaindcr ta 
Sir Edward Seymour, tht eldeſt Son ok the Loꝛd Beauchamp ko 
Life ; Remainder to the firſt, ſecond and third Sons ok the ſa 
Sir Edward Seymour in Tail male, with like Limitations to Sir 
William Seymour in Tail male; with divers Remainders over, 
. Remainder in Fee to the eldeſt Son ob'the ſald Loꝛd Beauchamp, 
who died without Iſſue male. mee. | 

Then the Earl of Hertford died, and that the Honour deſcended 
upon Sir William Seymour; ; who: was alfo-Duke.of Somerſet, 90 
ory 24 OFobris, 1660. 1960 21/7 

That William, the Mephew and; Vetr of the ſaid Duke William, 
viz.- the; Son of. Henry, who wäg the only Son of the ſaid Duke 
William, nud who died in the Lite-time-of his Father, being Te: 
nant in Tail in Poſſeſſion, pꝛeſented Arthur Charlett, and atter- 
wards died-without Iſſue; inthe / Pear 1671. That Joho, who was 
ſecond Son of Dune Willis, and Wother to Henxy, being then 
Tenant in Tail in Paſſeſſon, (ufferepe an, Common covery, and 
declared the Uſes: to himſelt and his Heirgy that he granted the next 
Pꝛeſentation to Elizabeth Oldfield; wh ;Franted it to Acton, &c. 
and that the Church being void by the K cath of Charlett, it belong: 
ed to him to pꝛelent. 

The Bithop pleads. Chatabe claims nothing but as Oꝛdinnty, 
and Brown the Patron conteſſed, That the Earl of Hertford was 
ſetzed in Fee of the Avvowlon; and made the Settlement as afoze- 
ſaid ;- but that after the Death of Edward, the eldeſt Son of the 


Low Beauchamp, the a{ozeſaty William Duke of ä and 
enry 


1 


Appendix. 
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Henry his eldeſt Son, ſuffered a Recovery of the ſaid Advowſon; 
to the Uſe of himſelf and his Son fo2 their joint Lives; Remain⸗ 
der to the ſaid Henry fo2 Life, Remainder to ſeveral Perſons for 


Ninety nine Years, ik one Mary Capell ſhould ſo long live. 


That Henry Seymour died, and that Mary Capell being alive; ö 
the laid Duke William had pzeſented by Clurpation, that Charlett 


the Pꝛeſentee, was inſtituted and induced. 
That Duke William died without Jfſue; und that the Advowfoti! 


deſcended upon Elizabeth his Siſfer and Heir; ho granted the next 
Preſentation to Sir Herbert Evans, under whom the Defendant de⸗ 
rived his Title ; and traverſed that the firft en William was 


ſeized of an Eſtate Tail. © 


I cannot imagine why this Cate is publiſhed; unſeſs tis to make 


this ſecond Volume as large as the firſt, for the Serjeant tells us, 


It was never argued; and he doth not approve of the Declaration 
for a Precedent, becauſe it was ſo very prolix, and that à ſnorter 


way of Pleading had been better; for there was no manner of Occa- 
ſion to ſet forth all the Remainders at large; it had been ſufficient to 
alledge every Remainder thus. 'viz. Remanere inde modo &. formd 
prout preantea limitat” and this after the firſt Remainder. - 

Now if there was no Occaſion, to expreſs thoſe Remainders at 
length, I would fain kriow what Occaſion there was (under the Title 
Covenant) to ſet forth long and uſeleſs Leaſes in hæc verbs 
Flad it not been ſufficient to ſnew only the Dovontneiim which 
the Breach was aſſigned, and no more; and not to have enlarged 
upon what did not relate to the Point in Queſtion? 2 Butit was a ve- 
ry ſeaſonable Obſervation in the very laſt Caſe but one of the ſe- 
cond Volume, to ſhew that the Declaration was, very long; I do 
not doubt, but the Serjeant had made the like Obſervation in many 
Places, of the firſt, tho' it might: Hos then be r for His Pufpote 
to acquaint us with: ut c 238 $7975) 2 

He likewiſe tells, that he and e more were Counſel for the 
Defendant, Which is another Reaſon why nothing more is laid to 
this, Ceſę, and yet! he hath mentioned no Reaſon before ; but pro- 
bablgat might be that they were ſurpriſed at the Length. of the De- 
claratzon, which d muſt confeſs not to be a very good Reaſon, but 
tis a Werle for. a Lawyer to declare that nothing WAS Ear in 4 "Cauſe; 
becauſe he was of Counſel i in it. fn 10 75 A2 [2.7% 196 
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er fie rojienildO ni. aw ii ir 9 if ni imb zu 
J. upon Bond agatult an Attoꝛney ol ethe Common Pleas 2 
The Plaintiff declared, That the Defendant tonceflifſet ſe te- 

neri, &c. omitting the Noꝛds per ſcriptum ſuum obligatorium. 
The Defendant pleaded that he was an Attoꝛney of the Common 
Joleas ; and that there is a Cuſtom in that Court, That Attozneys, 
&c. ould not be compelled to anſwer, Sic. unleſs per billam ; "of 
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do pleavs bis Pꝛtullege to be ſued per billam, and not by Oꝛiginal, 
_ unleſs be is fozejudged. = PREY | 
de Plaintiff replied, That foz five Pears next befoze the Ozi⸗ 
ginal filed, the Defendant hay no Clients, but that he had with. 
v2awn himlelf from the Dffice and Prattice of an Attomey ; and yp. 
on Demurrer it was objeted, n 
That the Defendant had not alledged that he had any Clients, oz 
that he pꝛolecuted oz defended any Suits at the Time of the gion 
bzought ; foz that is the true Reaſon why be Would be pzivlleged, 
| : and therefore it ought to be alledged. 

' Raft. Ent, So are the Pyecedents in Raſtal, where Attozneys of the Com: 
469. B. mon Pleas bzought Habeas Corpus to diſcharge themſclveg from 
pl. 33. Arteſt by Pzoceſs out of inferiour Courts, and their Patvilege ig 

+%9- recited to be, dum aliqua negotia in eodem Banco proſequantur vel 
defendant ; and tis agreeable to Reaſon that it ſhould be ſo, fo? 
otherwiſe many Perſons, who never intend to pzafice, would pet be 
made Attoꝛneys on Purpoſe to entitle themſelves to this Pzivilege. 

But it was anſwered by the Court, That as long as the Defer- 
vant is an Attozney on Recozd, he ought to have the j-2tvilege of 
an Attoznep ; and if he is not qualified to be an Attoznep, the Court 
map be moved fo2 a Rule to ſtriue him out of the Roll. 

2. Jt was objeded that the Cuſtom was alledged in fieri, and not 
in facto; fo2 it was thus ſet fo2th, viz. That an Attozney ſhould not 
be compelled to anſwer, omitting this Sentence, nec a tempore quo 
Ci Eli, Memoria hominum non exiſtit compelli conſuevit; ſo that there is no 
392. Uſage in Fait alledged, which is always efſential to make a Cuftom, 
1 Ley, 262. and muſt be ſet fo2th in pleading it. 

But this Objeſtion was not allowed, becauſe the Court is able to 
take Notice of the P2ivilege of Attozneys in that Court, where they 
reſide as Judges, and therefoze a Cuſtom in ſuch Caſe ought not to 
be ſo ſtrictly alledged as other Cuſtoms are; and ſo the Defendant 
#1 had Judgment. 97, FT ahh "ESP 
ah The Serjeant obſerves that the Words per ſcriptum obligatorium were 
bal 3 omitted, and that it was not obſerved by any Body elſe ; but he 

tells us, if it had, it would have been to no Purpoſe, becauſe no 
Advantage could be taken of the Omiſſion upon a General Demur- 
rer 3 I believe that was the very Reaſon why it was not men- 
tioned either at the Bar or Bene. 1 
There was the fame Omiſſion in Sir William Courtney s Caſe, but 
there the Defendant craved Oyer of the Bond and Condition, which 
was read ; and then he pleaded Payment, and it was found againſt 
44 him; and tho it did not appear to the Court by the Pleadings that 
0 h there were any Writings Obligatory z yet the Plaintiff having ſhew- 
.< ed a Writing by which he demanded the Debt, and the Defendant 
7 having admitted in his Plea that it was an Obligation with a Con- 
dition,” it appeared to the Court that the Plaintiff in that Caſe bad 
a juſt Debt, and a good Cauſe to recover it. 


„nn 


- —— . ——P — T 22 OO — = 
* 


Moor 123. 


— 


. a 5 
j b l N _ * . 4 
n * k þ 
wt 1 * # 3 
»,\ 
ol k : ; 5 
8 J L { N 1 a * : . 6 4 2 0 * 
%! - 
| þ F « a 5 . z 
l — - 
wllh | # | 
= L 4 » * 
{ : ” * ” N a * of 1 * 
= * 4 - * « 
? 
- 
„ . * 
} ' , 
, þ . 
£ 
= 
5 
? l 


; „ — 
a F N * * 1 
j | 
328 / fo 3 
* 
* 8 < 
: / pe F - 
* % 7 2 
4 $ "F — 1 2 
# : 111 
k , 1 " © K % 1 8 [ 
— — — — ern — — * Nrn. 
* 5 17 1 
„en * 3350 ' 199 LIB fit 'q 4 1 4 
Riis! | EW 21RD ©. 910% ln (03% k el . 2918 1d JEN TY HUTT?! 
k — = : ; * f W en ; 
* 8 F 21 ; 2010072 . 1499 D 
Rane o ow 5 "1 , 2 198. 
SH HE5 liinisi 903 2 10 F "4 — 
YN WR | has AY" 234] x 554 
tub ic ande ms | | 
„ 0 195 
Is, mom; b8t . 0 26 
'+ (7: BJ "WM : 01911 03 
* 
10171 rf ny 
7 
Y 7 17 
ö 1 18 
a = a JOB : 6. 
ie INOS u DER C2 NinimbA ; „0 i 
* — 1 F fy . Ry" * n * * | 
j : g 'T 9 1 ; : i. : A . 31. 4 ll wt ! 
* 1 "i " * * 10 * 
LE „Dee 
— "$1 — ” ks £ K 
. . 7 f 1 1 iy y 140 2 7 7167. 1 1 = Y . i} 
36 8 »* 9410 N $ \ 190 oy $: 3 | C ; N . 'F 
» 4 oy 4 0 1 | 
2 } 11 4110 \ o ' * Wi, SOL) 1 . b, 1 7 | 
: ; 5 18 
" * F a * s 
| 7 at #3 | . J # 
b. 19. Acceptance of one Bond cannot be 


ns! v, 10 11871101 171 | Is 


5 ON a -Derhurren to a 
lea in Abatement, the 1971 49% 25 5 F | 
Faults in the Declaration | - Arco, 
are not to be examined, A 

© 1109; +0100» Page 309 10. Muſt be performed in 1 al, othier- 
2. Plea in Abatement not good after wife tis void. 139 


2 General Imparlance, n ating 91. Where Accord with satisfaction 
3: Where the Writ is entire, the De- is a good Plea, where not, 139 


fendant cannot plead er 1a. With Satisfackion is no Plea, but * "RM 
to Part, at % a god e for Damages where a Covenant i is 4 
| 1.7uRnally E 15 109 
Acceptance. ? | 1 
| | g enn 0 Reocfet Aion on the Caſe, 
4: Where a Creditor accepted a Stran / 
ger for his Debtor, this is no Con- 13: It lies 8 E | Toinqoral Injury | 
| fideration to raiſe a Promiſe to pay | ariſes on a Spiritual Matter, 44 = 
the Debt, 258, 299 14. For ſuing another, and getting =_ 
Of a ſecond Living to make the Judgment and Execution without XX 
firſt void, how it maſt be pleaded, | an Appearance, | 286 
41415. For arreſting the Lord Mayor, 27 
6. Where one covenants to aſſign, and | 16.; By the Succeſſor of a Parſon for 
the other to accept it, and pay] Dilapidations 40 4 
the Money, there the Payment (hall | Y). For an Eſcape upon an Era. 9 
relate to the Acceptance, 150 vicato capiemdo, 43 Ki 
7. A Plea that the Plaintiff accepted 18. For an Eſcape upon a Copies utlaga- i 
a Bond of him in Satisfaction of | tam, | - 309 RB 


another, and doth not ſay he gave | 19. For keeping a mad Bull, = 33 
it in Satisfaction; z not good, 1533 20. Far. negligently keeping his ms 
8. Of Rent, pleaded in Bar to an Action 


of Covenant, ; 10621. For a falſe Retorn of a e 
Nate!“ | to the Parliament, 31, 60 
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22. For a Nuſance in building a an 
Houſe and n Sea- coal, 1 


23. For a Nuſance in building 4 
Smith's Forge, "TP 


Citagainltanothety.... . 
Adminiſtration and Adminiſtratoꝛ. 


— DELTA 
53. Adminiſtration granted by a Com- 


legitime conſlitutws, good, 3 
26. Plaintiff muſt ſhew by whom Ad- 
- _ miniſtration was granted, 92993 
27. Adminiſiratrix ſued, and ſhe plepd- 
g 8244. that ſhe was Executrix durante 
, minore MAtate, but did not aver her 
Plea, * 9, IO 
28, Adminiſtration Bond. Debt was 
- brought upon it; andiche Judgment | 

- reverſed in NH e e 
rin ef 4637 1005 5% 727 
99. Adminiſtratrix de boni non. Debt 
dy Husband and Wife; Adminiſtra: 
trix; againſt an:Executrix,”' 273 
30. Adminiſtration granted to the Aunt 
of the Inteſtate, and the Grand- 
mother. ſued to repeali#t; and upon 

a Prohibition brought by the Aunt, 
a Conſultation was granted, 234 
3 t. Adminiſtration granted by che Pre- 
- rogative-Court, where the In teſtate 
hath not Bona n is voidable, 

+ 2bur not void. 403 | 


32. Granting: Adminiſtiition is : mi- 
niſterial, and not a judicial Act, and 


therefore an Archbiſhop may grant 
it out of his Province, 165 


35, Adminiſtration dude ere Ms. 


te ceaſes when the Executor comes 
to ſeventeen, therefore where ſuch 
an, Adinidiſtrator is Plaintiff, be 
muſt aver that the Executor is 
under ſeventeen Yearg,. 199 


19M £ 10 f A. 
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34- Adminiſtratrix de boxis non dares 
te minore tue, & c. was Plaintiff 
and pending the Action, the Minor 


1 came of Age; the Plaintiff cannot 


proceed, * 102 
e durante mi 


36. Adminiſtrator had Jodament, 5 
before Execution the Adminiſtra. 
tion was repealed, the Debtor may 
have an Audita querela * 
Adminiſtrator, 

37. Judgment was obtained by 4 
Inteſtate at Wefawſer, and Admi- 
niſtration was rod | b the 1 

chop of Lindoln; Hot 

38. Auminiſtrator de- 5 non 2 

' Plairitiffinan ctibn f Debt, and 
good, d 0! 307 8s 122 

39. Adminiſtration granted by a Stew- 

ard of à Court, cui Commiſſio' Ad. 
- miniſtrationis de Jure pertinnit, good 
in a Declaration, without ſaying 

9; loci iſt ius Ordinarius, if the Con- 

cluſion is with a Profert hic in Cu- 
ria. 122 

40. Adminiſtrator pleaded ſeveral Judg- 
ments againſt him on Bonds of "A 
lateſtate, and doth not fay they 
were. not ſatisfied ; not good, 133 

4 1. Admindſfprator . Plene Admi- 

uiſtrduit ante Exhibitionem Billæ, it 

Hoe, wy be Hove N Bredic, 


obeoly 2d fiir of word brow 5) ga; 
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3 nail Admittance, 
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42. T0 a Copyhold, how the: Hi 
Maſt plead it,. 1 373 


43. Toba Copyhold, a Fine is then 
due, and not before; and an Action 
vey ow will lie för wy 190 
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48. Debt againſt a Heir on the Bond 
, of his Anceſtor, and the Plaintiff 
did not ſhew,.that;he bound his 


Heirs, amendable, 156 
39. Of a Millake in calung up) the 
AS 164 


50 Anglice never * — where. the; La- 
_ tin hath not a colourable: Sane 
tion of the Engliſh, ne rt [1480 
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Ancient Demielne., ade ks 


- A Fine levied of ſuch Lands bs < 
| op Franks fee, © 00 1,421 
When made Wa by 2 Fine 
A. may be reverſed by, a. Writ of 


1 in toto, * 5 224 


33. Fine levied of ſuch Lands i in the 
Manor-Court . iss a Diſconti inuanre, 
but no Bar to an re 240, 


ee , BG 
4 How to, be pleaded, 2 357 
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5 Debt bi chic Stathte & EAA. for 
Deut ing a!iTride not 2 

dice do it for ſeven — # age 56 
56. Debt on he en ehe true 
Service of an Apprentice, 177 
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| Arrears gs Rent. 
2EW 31157 101 10%, -:; 


38: Where ad Athuity was ed 
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miRentwasiniArrear in his Life- time, 
oclthen he died, and the Wife furvi- 
| :oved and died, the Atrears ſhall go 
to the Adminiſtrator of. the Wife, 
dd 365,3 62 
59. The Executor of Tenant for Life 
may diſtrain for Arrears due in the 
1 Life time ef Tenant for og + a 
My »=( T i 
| . PE Articles, n y 
"44 he e, 8 ee 
FR. „ Which are ſenſeleſs ſhall be con- 
ſtrued according to the Intent of 
athe Parties, . « 1 A311 
612 To pay the Husband 10 l. year- 
zily, during the Life of the Wife, 
undtbing can be due after his De- 
10 ceaſe, 2 3745 97; 98 
" In Marriage, to pay Money annu- 
dt im, but doth not lay how. lang, 


5 IT : 137 
63. Of Agreement under Hand and 
"Seal, Debt. on them, 175 
„ , 1 Aſſault. | 
. Aſeull, Battery and Felſe-impriſon 
ment, Plcalings therein, * 
| AL 21 
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55. The Defendant pleaded 2 Revere|- 5: Sued Writ of pnyntege er 
"Gon in Fee after net of oo 2 his Privilege as 8 
NF and that he had not Aﬀets| he is an Attorney on Record, 520 
1 ; _ without either confelling or 77. Shall have his Privilege i in into 
| . denying the Debt and held good, mations brought againſt him Jui 
Page 132 tam, G. but not here dis mere. 


66. Lands in the Plantations, tho ly it che King's Suit, 62 

1 Inheritance, are perſonal ur here 099197. Si. 

==. ia reſpect of Creditors,” | 19 * . Attomment, 
| ms} anger, 78. Where neceſſary; where not, 112 
© 67. Of a Tere: Debt for Rent was | Audita Querela, © 
brought againſt him by the Grantee | | .* 

of the Reverſionn, 1345 79. Where tis a Proper Remedy 
68. Covenant will not lie againſt him where not. 103 


for a Breach of Covenant in the 80. Adminiſtrator n minore Eta. 
Lifetime of the Aſſignor, rog te had Jadgment, and before Exe- 
69. Align. What is meant by: the] cution the Adminiſtration was re. 
Word., 436 pealed; the Debtor ſhall have an 
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5 1 5 570. Aſſignment ( new). ĩs a new Declara- Audita Cel, agai ſt the dmini- 
4 tion, which cannot be traverſed, | ſtratofz no 2111 Ny 0 103 
1 but tlie Party muſt either pied or ot be ot nd hn 
= —_ to — 492, 472] Hong Avet tent. ' * 

= GS 6 y N was * by the 91. What 'ſhal} bs ; A böcßcdent ker 


Leſſör, habendum during the Term; ment in mutual Promiſes, 68, 76 
the Leſſor brought Debt againſt the 82. Where Performance may be ayer- 
Aſſignee for a Moiety of the Rent, red, Where not, 78, 119, 152 
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2 and held good. 112 83z. The Nature of it is always foreign 

# | 72> Aſſagnee of a Term'parting, with] to the Deed, either in Words or 
= his Intereſt, muſt give Notice there- |] Matter, 230 
1 "20 of to him in the Reverſion or| 84. It may be 8 _ A ' Conf dera- 
_ | otherwiſe Debt for Rent will lie] tion not expreſſed in a Feoffiment, 
1 againſt the Aſſignee, tho he hath] but not in a Vi, 233 
* nothing in the Land, 136 Jy Where it may be wiſhed to take 
.v „ bes ben I away 2 Surpluſage, but never to en- 
3% Affumplit, KHIR. * creaſe what is defeRive in a Will, 
1 | Ft, 244 

[| 73. Where the Omiſſion of Raw 1 86. . A Deviſe of a Rent Charge to 

1 6 IO | is not en | 71] two in Tail, Proviſo that if either 
9 | | II die without flue, the Survivor ſhall 
1 f | Attachment, AIRS have all; one died without Iſſue, 


=. hs the other ſuffered a Recovery to M. 
4 5 ho Of a great Quantity of Goods to who in an Avowry for Rent muſt 
W | compel an Appearance in an infe-| ſet forth, that by the Recovery be 
== _ nor Court is illegal, 470 2 s was 


"The; 


TABLE 2 


* K 


was eile in Fee as long mw the | 


Life of one of them, Page 386 
87. There muſt be none againſt a Re- 

cord, 1 5, Fbo 
88. Where the Agreement to do a 
Thing is executory, there the Per- 
formance mult be averred to entitle | 
the Plaintiff to an Action, 177 
89. Need not be of a Negative, 134 
go. Where | it muſt be poſitive, 441, 


457, 463 


Avoidance, 


92. Of the firſt Living by Marne 
of the ſecond muſt be pleaded, that 
+ at the Time of the Acceptance of the 
ſecond it was worth above. the 
yearly Ye of 8 J. 4414 


Au owpp. 


93: Where the Quantum of the year- 
ly Rent is agreed in Pleading, and 
the Parties diſagree in what is Ar- 


ſhall have a Retorn for what is due, 
and not more, 1 
94. Where the parties differ in the 
Quantum of the Rent, and it ap- 


a Litle to all, for which he avow- 


the whole, 367 
95. Where part is found for the Plain- 
tiff, and Part for the Defendant, 
the Jury cannot aſſeſs Coſts and 
. agriult the 38 4 374 


1 Authoꝛity. 
| 96. Where | it wuſt be ſtrictly purſued, 
4 475 

IH ward, 


97. Where it may be pleaded | in Bar 
1: Where not, 22 


Efftate- Tail continued, and aver the ! 


91. Where it muſt be made, 457 
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| 


rear, there if the Avowry is for 
more than is due, the Avowant 


peareth that the Avowant hath not | 


ed, there the Avowry 1 is naught in 


1 Fen Where ill 


| ; 
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98. Where void, becauſe un en on 
Page 87, 166, 167 


one Part, 
99. The Defendant Mfeaded nullum Ar- 
bitrium, the Plaintiff muſt aſſign 


100. Where it ſhall be good in Part 
and void in part, Page 158, 161 
And where void in the Whole, Wh 

107. Where the Submiſſion is condi- 

tional with an ita quod, &c. the 
- Plaintiff muſt ſhew that the Award 
was made according to the Con- 
dition, 5 ENG 

102. The Bond was conditional with 
an ita quod, in ſuch Caſe the Award 


muſt be final of all Things in it; 


therefore where it was to deliver ſe- 
veral Books, and doth not ſay what 
Bocks, tis incertain, and the whole 
is void, 170 
tog. Arbitrators reſerving. to them- 
ſelves any Ack of Judicature after 
the Time when the Award was 
made, tis void, 0 170 
104. The Condition of the Bond was 
ita quod that the Award be made 
and delivered, c. at or before the 


23d Day of Je, tis no Plea to 


ſay that The Arbitrators did not de- 
liver it before that Day, it ſhould be 
at or before, Gc. 168 
105. Money awarded to be paid to 
one who was not Party to the Sub- 
miſſion, good, 180. 
106, General. Releaſes were awarded 
to be given, and no Time appoint- 
ed for making them, ſhall diſcharge, 
all Matters to > the Time of the Sub- 


miſton, - 24480 
107. Debt broughto on a Bond for Non- 
performance of an Award, 116 


pleaded, 513 

Award between ſeveral parties 
NG the Submiſſion, and one of them 
is not awarded to do any Thing, 
8 E 520 


su B. Bank: 


the Breach in the Replication, 160 


166, 167 
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1. CTION on the Caſe by the 


2. Where the Plaintiff, ſet forth the 
2. A Plea in Bankrupcy 


405 
4. Where Bankrupey was pleaded, and 


| B. : 
| Bankrupts. 


| Aſſignee of the Commiſſio- 
ners, in which their Proceedings 
are not ſet forth; and good, 
| | Page 85 | 


Bankrupcy in the Declaration, and 
good | 1335 
ill, for not 
averring it at the Time of the Pe- 
tition exhibited, | 


all the Proceedings fet forth, 219 
Baptiſm, 

5. Cuſtom to pay 12 d. for every 

Child born in ſuch a Pariſh, and 

baptized there or elſewhere, good, 

2, 4. 229, 230 


Bar. 


6. Where an Adion ſhall be pleaded |. 


in Bar to another for the ſame 
Thing, where not, 455 


Benefice. 


7. Where the firſt Benefice is void by 
accepting another, ec. and the Pa- 
tron preſents, and his Preſentee dies 
incumbent, the King ſhall not pre- 
ſent by Lapſe, becauſe he was en- 


titled to the firſt Turn only, 345 
Bill of Exchange. 


8. An Action lies againſt the Drawer, 
and the firſt Endorſer, «©2701 
9. Bills of Exchange allowed between 


any, as well as Merchants, 504 


10. Debt brought on a Bill of Ex- 
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Blll of Exceptions, 8 


„ by; Tendered to 2 Judge, muſt be 


ſealed by him, Pee 282 


\ 


Bona notabilia. 


12. In Pleading, ec. it muſt be al- 
ledged where the Party had Bona no- 
tabilia, and where he died inteſtate, 
5 10 


Bond, 


13. Made by a wrong Chriſtian- name 
is void, nen 76 
14. Made in nongint 2 oFogeſemis li- 
brit, and the Action was brought 
for 980 J. and held good, 127, 128 
15. Where three were bound jointly 
and one ſued, he ought to plead in 
Abatement that two more were 
bound and ſtill living, 217 
16. One Bond cannot be given in Sa. 
tisfaction of another which is for- 
feited, 5 
17. A Bond was Noverint, Cc. nos the 
Defendant and two more obligari, to 
which Payment obligo me &. heredes, 
Oc; This muſt be diſtributively, 
and each muſt be bound, and not 
jointly, Mae s 
18. Where a Writing was void as to 
a Statute, it ſhall not be good as to a 
Bond, | | 216 


Breach, 


19. Of Covenant, where not well aſ⸗ 
ſigned. 5 193 
20. Muſt be anſwered in the ſame 
Manner as aſſigned, 269 
21. Of a Condition in a Bond muſt 
be aſſigned in the Words of the 
Condition, and not that it was not 
done ſecundum formane (onditionis, 
143, 160 
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22. It may be alfigned in the very 
Words of the Covenant, Page 178 


23. Of an Award upon nulum urbi- 


trium pleaded, it muſt be ſet forth 
in the Replication, 160 
24. Of an Award, viz. That the Mo- 
ney was not paid ſecundum for mam 
/  Arbitrii, not good; it muſt be aſ- 
ſigned purſuant to the Award, 168 
25. Of a Promiſe muſt be aſſigned 
purſuant to the Promiſe it we, 


26. Aſſigned in Covenant, muſt be par- 


ticularly anſwered _ 95 
27. Aſſigned, cannot be too general, 
if aſſigned in the Words of the Po- 


 venant, _ 98 
28. Of an Award, where tis too nar- 
rowly aſſigned, 118 

| By · Lam. 


29. An Action of Debt brought on a 


By- Law, | BAL. 892 


30. To reſtrain Men from uſing a| 
Trade, not good. 174] 


31. Muſt be for the common Good of 
all who live in the Place where tis 


made, 174, 175 
32. Pleaded. 420 
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Conies, ſee hic, 17. 


Canons, | 40 


1. A RE Part of the Law of the 
I Land. Page zar 
8 * id ; | 


Capias. 


2 When firſt given, and by what 
-- Statute, and for what, 185 


88 


3. Ad ſatisfaciend' is to take the Body, 
and not the Money, therefore the 


Sheriff cannot diſcharge the Ppriſo- 
ner, tho the Money is paid to him, 

v7 Ra, 1 Page 182 

4. Where a Man is taken upon a Ca- 
Piat ad ſatisfaciend', the Money muſt 
be paid to the Plaintiff himſelf, and 


not to the Sheriff 183 
ee | | 
- -10%; eee 

5. Where the Words in a Declaration 

muſt be certain, 303 

; - Chancelloz, 


6. Where an Action was, brought a- 
gainſt him for refuſing to ſwear a 


Churchwarden, \ 322 
Charter-party, 
7. Debt lies on it, 219 
Church. 


8. Libel for Repairs of the Church, 
but a Tax for Ornaments muſt not 
be charged on the Lands, 326, 327 
9, Debt on the Statute for not coming 
to Church, | 63 
15. Conviction upon the Statute for 
not coming to Church, is a Bar to 
an Information, 64 


Ya Churchwarden, 
1 r. Muſt be ſworn by the Chancellor, 
and if he refuſe, to ſwear him, an 
Action lies, 1 

Collation, 
12. By a Biſhop, where tis void, where 


1 | 
| 415 
3. Juſtification under a Command, 
Where good. 482 
Common. 


14. Where the Defendant claims 4 
Right of Common, he muſt ſhe W 
" / 4 it, 
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i, either by Grant or · preſcription, 

0 P Page 362, 363 

. One Commoner cannot diſtrain 
""_ Cattle of another Commoner, 
but he may of a Stranger, 
16. Where the Property of the Cattle 
- maſt be alledged, wherg not, 37 
17. A Commoner cannot kill Conies 
put in the Common by the Lord of 
the Soil, 37 
18. The ſufficiency of the Common 
1 traverſable, 38 


Common Pleas. 


19. The Actions in that Court are e all 
by original Writ or Bill, and there- 
fore the Defendant muſt be attachi- 
an, FER 69 


Concluſion, eas 


20. Of a Plea with hoc parat eft veri- 
ficare, where ill, 144 


Condition. 
21. What Words make a Condition 


in a Deviſe, what not, 244, 245 
22, Where the Plea muſt be accord- 


ing to the very Words of the Con- 


dition, 219 
23. A Promiſe to ſurrender upon Pay- 
ment of Money; this is a Condi. 


tion precedent, for the Payment 


muſt precede, 176 


24. Where the Condition is precedent, 
4. 0 ä 
the performance of it muſt be aver- 


red, 78, 79, 152 
25. Of a Bond explains the Bond, it 
ſelf, 128 


26. Of a Bond to pay Money within 
a Month after he received it; this 
being Special, in ſuch Caſe the ge- 
neral Allegation that he had 5 
paid 1 It ſecundum formans abe 
is not good, 7143 

27. Wbere tis void and a zpinſ Law, 


394 | 30- 


| miſe, 


— 


28. Where tis againſt Law, tis void, 
age 207 

29. Where tis s precedent, where not; 

I 

Where tis in the 8 
and one Part becomes impoſſible to 
be performed, either by the Act of 
God, or of the Obligee, there the 
other Part is diſcharged 215, 216 
31. Of a Bond where ill pleaded, and 
how it ſhould be pleaded, 523 


C onlideration. 


32. Where Acceptance of a Stranger 
_ the Debtor, inſtead of him 
o owed the Money, is not 2 
good Conſideration to raiſe a Pro- 
278 
33. A Promiſe againſt a Promiſe i ＋ 
good Conſideration to raiſe an 
Action, 76 


e Continuances, 


34- May be ſet forth after Iſſue joined, 


and not before, 369 
35- Continando muſt all be anſwered, 
| er 


Conbepantes, 


36 Shall not operate as they are pen- 
ned, but as they pals .the Eſtate, 


379 
Copabrentrs. 

37. One of them made Cognizance 
for Rent, without making himſelf 
Bailiff to the other. 379 

38. Where they muſt join, and where 
ſever, 380 

39. Waſte is done, one dies, a Right 

ſhall ſurvive to recover Damages for 

the Waſte, but not to enter for a 


Forfeiture, 248 
40. Au Action brought on Articles of 


* 


the Bond ſtands { ingle, 189 
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8 n e 153. Where Coſts ſhall A 3 ef 
Coppbald. iin Proſecutions. upon Penal Statutes, 


Ax. In pleading it, the Words ad vo-. 


 lantatem- Domini were omitted, not 
Page 366 


good, 


7 The Forfeiture of it 


tions, 


where Coparceners, and one died 


42. Eſtate, where not well pleaded, 


42 
pleaded, 


where an Infant did not come and 
be admitted after three Proclama- 


239 


permiſſive, Walte, | 
where the Ladies of the Manor 


age where not, 


Covenant, 


Deed (hall make ſuch 2 Covenant, 
242 


conditional, 78 
* Where Gren are mutual, 


= without averring Performance, 10 9, 


1 


| 119 
_ aſter the Forfeiture, the POW: ſhall | 37. 10 make an Aſyrance 28 e 
240, 247 


not enter, 


45. Forfeited for cutting down Tim- | 
ber, if it doth not appear that it 


was. uſed. to repair the Houſe, 447 
46. Copyholder cannot | deviſe the 


Guardianſhip of his Cuche being | - 


an Infant, 


37 
47. Copy holder brought an Action for! 


72 


diſturbing him in his Common, not 
good, without ſaying ad volunt aten 


Domini, 


doth not come at the Day appoint- 
ed by the Lord, and pay or ten- 


e Ws: Fine, 


l;as, not 


1090 
Copontion, ve 
49. ol by two Names, tho! with an 


50. Where there is a Variance. i in the 


157 


Name of the Corporation, the Plain- 


tiff Frnnat recover, 


{v N 12 117 


Colts, 


37 
4 * 


51. Shall A, 8 L part £4 


173 


1 
- 1 [1 Pa 7 
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is found for the Plaintiff, and Part | 


for the Defendant, 


and in what Actions given by Sta- 


tutes, orie 376. 


: 
! 


all adviſe, ; Srl ml 
58. Not to aſſign a Leaſe without 

Leave, the Breach | Is laid for aſſigu - 

ox 2 92 
59. May be in a Deed-Poll to one 
who is no Party to the Deed, 93, 94 
60. The Action is brought for not 
repairing, 95 
an By an Aſſignee, that the Original 
- Leaſe was g 


| 46 62. Where an Exception. i in a 1315 
48. Copyhold forfeited if the Tenant | 


| hall, not amount to a Covenant, 


101 
63. By an Adminiſtratrix de bonis non 
duramte minore Mtate, &c. 102 


_ 64. Againſt an Aflignee for a Breach 


of Covenant in the Life-time of the 


Aſſignor, will not lie, 1og 
6 5- Todo any Ad as Counſel ſhall ad- 
viſe, 211, 212 


66. Where they are mutual, 377 
not, 


67. By Words in the preterperfe# Tek, 


amount to a Covenant to convey, 
— 


7 5 374168. What ſhall be a Court-Baton, and 
52. How it ſtood at Common Law, 


what a cuſtomary Court, and be- 
fore whom held, and who are 
W. 381, 382 


6 X Cuſtom, 


eg 62, , 63 | 


54 4. To. ſtand ſeiſed, what Words int 
35. What Words i in a Deed make it 


each Party hath a mutual Remedy, 


* 7 - Sw.” — 2 
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65 What is ſuffcient to eſtabliſh K 


a Cuſtom by the Canon Law, 
Page 337 
70. Muſt be tried, it Common 0 
| 33 
71: of a Manor, where not well al-| 
ledged, 12 N 0 73 
72: Of a Manor * be applied to all | 
the Tenants, and not to every 1 Te- 
nant, 47 
73. Where 800d. and here not, 448, 
and how they be pleaded, 425,426 
74. In a Pariſh, cannot be applied to 
2 particular Place in that Pariſh, ; 
41 
75. To diſtrain for AIR 1 
Alienation, ill pleaded, 41, 413 
76. Of Merchants, need not“ be ſet * 
forth in the Declaration, 1 
77; l 2 be pleaded” by an Uſage 3 . 
4193 320 
78. The Defendant pleaded a Cuſtom 
to ſeize Bread deeeitfully baked, and 
- ſaid he found it was not well baked; 
this is no politive'Averment that it 
was not well baked,. 441 


* * 


£ 
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Day. yes o 
HERE fhall be no FRY 


of a Day, and where it ſhall] 
be incluſive, where not, 507 


tas 
4 


4 "4 iv. as 


TY Damages, 


2. Exceſſive,” where they may be ta- 
ken by Proteſtation 53] 
37 Entire, given On | ſeveral: Breaches | 
aſſigned, makès the Action MI, 104 
& The Plaintiff declared to his Da- 
mage of 4ol. and upon a Writ of 


1 


— 


mage of Ry this was ill, for 
they 82 find leſs, but not more, 


ws bu zie, ada l gl de 274 
Denn and Chapter, ot 
. vy grant Adiiniftration ab e a- 


eh. PE : 1 cr Ir 
Decker e Detite: | 


6. An Executor commas in the De- 
and upon an Eſcape of the 

+ Var on ght an Action in the 
Debet G 415 and held ill, 


275 
7. Where it lies, Se. 118 

; | a ma Bo Debt, x 
8. Againſt an Adminiſtratrix on a Pe- 


naf Bill of the Inteſtate, 130 
Againſt an Adminiſtratrix on the 
Bond of the Inteſtate, '' 130 
10. By an Adminiſtrator, 375.298 
17. By an 1 Adminiſtrator de bonis non, 
Ge. Ll 122 
12. On an \ Adminiſtration-Bond, 271 
13. By an Adminiſtratrix againſt the 
Heir of the Obligee, ' 154 


| 14. By an Adminiſtratrix of a Sheriff, 


brought on the Sheriff's Bond, 195 


* 78 15. By Husband and Wife, Admini- 


ſtratrix de bonis non, Ec. againſt an 
Executrix, 272 


16. On the Statute 7 Elix. for uſing a 


Trade, not being an Apprentice, 56 
17. Debt on a Bond for the true Ser- 
vice of an Apprentice, 11,144 
18. On Articles of Agreement, 131 
I 36 On a Bond for Performance of Ar- 
ticles, 21D 114 
20. On a Bond for Performance of 
Marriage. Articles, 137 
21. On Articles of Agreement /under 
\ Hagd and Seal; {1-1-7 2717 70T50 
22. 'Againſt an Attorney forexeduting 
the Office of an Unider-Shorift' two 
Yeats. together, 295113 GI 


. Ioquiry, the Jury found to the * 


23. On 
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Award, Page 116, 118; 158, 159 


25. 'On a Bond to ſave another harm- 
Jeſs, 1 e 
26. Oh a By -Law, e 


27. On a ange Bond, * 
28. On a Charter- party, 219 
29. On a Bond to perform Covenants 

in a Leaſe, 11 1 19 


23. On a Bond for performance of an 


la dont at. dt _ 


till he had Dd, the Debt tis ill. 


a Record; there muſt be ſome Wri- 
ah — 

: Page 20 

45. By an Adniiniſtratrix' upon a Judg- 
ment againſt the Executrix, 207 

46. Will lie againſt an Executor on a 

Judgment had againſt his Teſtator, 
here a 488 is only ſuggeſt- 
ed, 209 


30. On a Bond to perform Covenants 
in a Conveyance. e 
31. Againſt an Executrix upon the 
Bond of the Teſtator, 127, 145 
32. On the Statute 29 Eliz. for not 


33. For an Eſcape, | 

34. Will lie for an Eſcape, but tis by 
Vertue of the Statute of R. 2. 124 
35. Againſt an Executor on a Penal 


for the Penalty, which is ill, 192 


I93, 194 
36. Againſt an Executrix, who plead- 


of the Teſtator, without alledging 


they were for true and juſt Poe, 
yet good, jo 
37; For an Eſcape brought by an Ad. 
miniſtratrix, with the Will annex- 
_ ed, during the Minority of Execu- 
-trixes and reſiduary Legatees, 199 
38. On the Statute 5 Eliz. againſt an 


39. By the Gentlemen-Uſhers, for a 
I due from the Defendant for bis 


Gaming.. 59] © 
42. Againſt an Heir, upon "_ Bond 

g of, his Anceſtor, © _, 132 
43, On a Judgment, md 
4+ On, 2 judgment; the Hefendant 

pleaded thar the Phaintiff/had taken 


coming to Church, | 45 | 


Bill of his Teſtator, and declared 


that he entered into them, or that: 


Attorney for forging a Bond, 61| 


47. For Rent on a Leaſe for Years, 202, 


110 
48. on the Statute 8 Eliz. for proſe- 


cuting the Plaintiff in the Name of 


another, without his Conſent, 57 
Defaults, 


49. In real Actions, before iſſued join- 
ed, 263 


Defeazance. 


_ 


50. e and when it ought to be 
ed ſeveral Judgments had on Bonds |. 


made, 2 (2. $394, x26 
Defence: 


* When * tis not full, and ye good, 
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| Dann, 


4 


52. Of a Rent may be made in 2 


_ Highway, where no Place certain 
is appointed to demand i t 355, 389 
53. Where the Action js hr qught oa 


eing made a night, 5 ann * the Plainti ſt nor 
For a Fine 199 an Admittance demand fets ls mag Is due, 5g 164 
270 1 Copy d oy Sho: *- © * * 
41. Will not lie for Money. won at|h Denn, 


17 _ A Detlapaflon, go 126 
ih s 


55. Where a Pfea Th ain- 
tiff reply, he hath wa his Advan- 
tage, where he ſhould have demur- 


Mn 


FI 


him in Execution, and detaitted him 


red ſpecially, 1272 =13 en "agh > 
36. If 


| becauſe tis an Auen againſt a 
24. On a Bond, to ſave the Bail harm „ 


B hh nf i 2226 ting to ſhew the Judgmen 


. A BESW _ | 
56. If the Defendant demur, and doch fer Ot 100 by 
it argued, the Plaintiff (ball Dicontinuance. 


have Judgment, Page 413, 451 


Departure, 


57. What ſhall be a Departure, 400 
58. Of the Rejoinder from the Bar, 127, 
mn ow og OO © 

59. Where the Rejoinder differs from 
the Plea, tis a Departure, 116 


Deputy. 
60. Where a Steward may make a De- 
puty, een 
Deſcent. 


61. Where the Heir ſhall take by De- 
ſcent, where by Parchale, 244, 245 


62. Replevin in the Detinet, &c. 360 


Devaſtavit. | | 
63. Where Judgment is had againſt 
the Teſtator, an Action of Debt on 
that judgment will lie againſt the 


Executor upon a Suggeſtion of 2 
Devaſtavit, | \ 209 


Devile, 


64. Imports a Conſideration in it ſelf, 
and cannot be averred to any other 
U. IA pits ot RG 
65. 16-4, 2 and afterwards the 
whole Remainder to C. he has a Fee, 


for the Words ſhall relate to the| 


68, A Fine levied in a Court of the 
Manor, and of Lands in ancient 


| Demeſne, is a Diſcontinuance, but 


Page 240, 241 
-» Digjunitkve, 


T4 
; 


no Bar, ; 


69. Conditions and Covenants are al. 
ways for the Benefit of the Cove. 

- nantor, Gc. But if one Part be- 
comes impoſſible by the Act of God 
or the Party, the other is diſchar- 
C 215, 216 
70. Where the Covenant is in the 
Disjunctive, and by one Part of it a 
Stranger is to do ſuch an Act, the 
Covenantor ought to procure him 
to do it, for he bath undertaken 
for him, 2T4, 215, 216 


9 Diſtreſs, 


71. For Rent, may be of Corn thraſh- 

ed, or in Sheaves, 857 66 
72. Cannot take two Diſtreſſes for one 

n 493 
73., Cattle of a Stranger, coming out 
of the Country to Loudon, may be 
diſtrained for Rent, in any Cloſe in 
the Journey, being levant and con- 
chant for one Night, 364 
74. Juſtification of a Diſtreſs for a 

Poor-Tax, 6 70 
75. An Executor of a Tenant for Ile 
may diſtrain for Rent Arrear in the 
ITime of the Tenant for Life, and 


: 


Eſtate which. the Teſtator had, and 
not to the Land. 2 


and what a Condition, , 244, 245 
. 1 76 6 1 | » «1 5 21. 7 Fort 
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67. Where the Writ of Diſceit lieth, 
| 221 


237 
66. What Words make a Limitation, | 
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not be put to an Action of Dobe 


- 
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76. Where many Words ſignify the 
ſame Thing, it will not make the 
| Pleadings double, 107, 113. See 
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„Husband, yet the Wife, 


5 endowed, SO D 236 | ers ottw e not 1861 1634 
go. Where the intermediate Eſtate is Sheriff:togk 


for Life, ne hall nor be endowed, 2 ese upon aſſigning 


226 A Mortgage to him to fecurs, he. 


91. A Man made "Lanka Daene of 23anent..of ther Heht z:thi$;15 af, 


+ rendring: Rent, and:!manicg:and |. BRARR T on 25 net 
died, the Widow:ſhall have Hop- egg the Cc hronglit agaigſt 
er of the third Part of the Rever- |. the Sheriff for an [cap& oo. 2 40126 
ſion, and of the third Part of the“ 118 E n 218.2 903 No 101 14 01 
Rent immed iatelx 230 do en: Ell 
82. A Deviſe to the Wife generally, .\.. H nur 37 16014 
+ſhall-neverche averred;to be! in Sa- tg Of Eitoins, and. ene NE 
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tisfaction of ber Dower, 2 ſoin, what it is, ', 266 
| nfm? 
Dutch - Equity, 
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1. HEN firſt given, and by . e hid, dedo- 


what Kultes, Page 185 
ig] 8 125%: Entry; 4H * 


Coe. nh102-blois bas och 
2. Pleaded on Tenant at Will, 254 
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- id the Money to an Bader ponds ed; but not 2 n the Hus- 

ſee, r the Honour of the Endor- | band alone, after the Death of the 
een VWitce, . - Page 208, 209 
XY Where the Cuſtom i is laid too ge · 26. De be tort waſted the Goods of 

neral, viz. Inter . & alia, tlie Iditeſtate and died, his Execu- 


| Perſonas t & prob, 274 tor is liable by the Statute 30 Car. 2, 
17. Action on the Caſe on 2 Bill of 0 be was not ſo at Common Law, 
chant 208, 209 


Exchange, - viz. If the Mer 
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18. Caſe' dn a Hl ef Exchatige. in 28. Where a Man is taken in Execu. 
which there was no Time meßelon. tion, the Sheriff cannot diſcharge 


ed for the Payment of the Monty; bim, tho he hehe N to the 
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- not good. U 101 2 | Sheriff, 70 75 7 'F - 182 
19. An Action on the, Caſe on a Bill Fett 
of Exchange, t ſetting forth | * ende. 
nir 319 012 . 


that it was . Jecundym Wl 


bach Nee ol 1.205 29. Whst they are; b how! they 


1 a | © muſt be laid in Pleading, 306, 307 
Exception, 
. AND | Expoſition, 
20. In a Deed, will not amount to a4 
Covenant, FT , or [$67 Of Sehtences, where the firſt Part 
2 % Er. Is 97: OY ech „and the other is cuntra 
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contra, where the Plaintiff demur-| 12. Where a Seiſin i in theCognizce, muſt 
red to a Plea in Abatement. | nnn where not, ebm zs 
al; Falle Judgment. i Tote, 
LA Writ of Falſe Judgment, on a| 13. Of à Copyhold-EſtatE; for not 
judgment given in an inferior coming on the Day „ Wi 
Court, 301, 302 thLofd,; and, Peping the Fine 90 
| bis Admiftanice, or tendring it, 190 
Felon s Goods, G 10 Deſcend tothe Heir, witer not, 
| «24 [1 38h | 10112 3 
4. Taken before Convidion, 49 15. Theft dun be po forfeiture of a = 
4 r 8 : | Woo arnney no paying the = 
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41. Statute miſrecited makes the Plea 


ill, 350 
42. Contra formam Statuts; ben the 


Concluſion of the Declaration muſt 


be in thoſe Words, 65 


43. Where and what Statutes muſt be | 


recited in the Pleadings, and what 
not, 490: 
Submiſſion, 


+20 an Award when tis conditio- 
nal with an ita quod, Cc. there the 
Award muſt be final of all Matters 
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Eſtate for Years, the Tenant in Tail 
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a the Statute 32 H. 8. 229 


Taltter proceſſum fuerſt, 


Was formerly no good Recital of 
a Record in an inferior Court, 284. 
5: But tis now held the ſafeſt Way, 
ws 458 
6. T he Proceedings 1 in aCommon Re- 
covery pleaded in that ſhort Man- 
ner, and held good, deins 
7. Taliter proceſſum fuit in eadem Cu- 
ria, is ill in a Declaration, without 
ſhewing where the Court was held, 
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Tender. 


8. How it muſt be pleaded, 65 and 
that ſemper paratus fuit is 1 87, 
111 
is a Place agreed to 
pay the Money, the Pleading muſt 
not be with a Profert hic in Curia, 
for it muſt be tendered in that very 
Place, 111 
10. Pleaded, and not a Refuſal, 176 
11. The laſt Inſtant muſt be pleaded, 
188 
12. Where the Pleading is ill, if the 
Tender is not pleaded, 194 
1 5 Where a Diſtreſs is taken, Amends 
may be tendered before tis im- 
pounded, but not afterwards, 475, 
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18, Of a Feme dum ſola is not abſo- 
lutely veſted in the Husband by In- 
ter marriage, | 318 
Teſte, 
: 
19. Of the Writ is the proper Time 


— — 4 


, * 


| 


was actually taken out, 100 


Teftatum exiſtit, 


in ancient Markets it may be paid 
7 for ſtanding of the Goods, 422 
28. Is due for Stallage, 488 


emanationis brevis, and not when it | 


perſona, 


"6 22h "OS AER) 4 22 10 — _ 
ET x * * * WE me og 
4 BR 3 | 7 N * NN N * 
3 , . 3 W Ne if 
- 7 WN | x 
\ 1 a 
a, , \" CG b * 
32 : 
1 by Nd \ 28 L ; 8 1 ; | ; of 
3 — CT ̃ a ETD ELL 4 — DE bs —— 5 Ne 
ooo We TAHD'ES 
: 1 — boys — ———_—__——_—— — pe oe 8 „ UE AEABEAS — ao. tan — — — on — 
15. Where a Diſteſe is taken, the 10 00 AS 
Amends muſt be tendered to the Toll, 
1 Jo 9 1 9 0 
Party injured, and not to the Bai 1, 
k 3 0 N ? : - 
I. Pe 475 | 25-68 not incident to a Fair or Mar- 
Marta Lg avert e ket, therefore where one juſtifies 
' | , 2 24 * 
| Term fo2 Pears. | | for taking it, he muſt ſhew an ex- 


Preis Grant, or preſcribe, Page 443 
26. Tenants of Lands in ancient De- 
meſne are free from all Manner of 
„„ 35t * -05% 390. 
27, Of common Right is not to be 

paid, unleſs the Goods are ſold; but 
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